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TO 


WILLIAM  JOHNSON,  Esq 


DEAR  SIR, 

In  compiling  these  volumes,  (originally  intended,  and 
now  published,  for  the  benefit  of  American  students,)  I 
have  frequently  been  led  to  revisit  the  same  ground,  and 
to  follow  out  the  same  paths,  over  which  I  have  so  often 
passed  with  you  as  a  companion  to  cheer  and  deUght  me. 

You  have  reported  every  opinion  which  I  gave  in  term 
time,  and  thought  worth  reporting,  during  the  five  and 
twenty  years  that  I  was  a  Judge  at  Law  and  in  Equity, 
with  the  exception  of  the  short  interval  occupied  by  Mr. 
Caines'  Reports.  During  that  long  period,  I  had  the 
happiness  to  maintain  a  free,  cordial,  and  instructive 
intercourse  with  you ;  and  I  feel  unwilUng  now  to  close 
,  my  labours  as  an  author,  and  withdraw  myself  finally 
from  the  public  eye,  without  leaving  some  memorial  of 
my  grateful  sense  of  the  value  of  your  friendship,  and  my 
reverence  for  your  character. 

In  inscribing  this  work  to  you,  I  beg  leave,  sir,  at  the 
same  time,  to  add  my  ardent  wishes  for  your  future 
welfare,  and  to  assure  you  of  my  constant  esteem  and 
regard. 

JAMES   KENT. 


PREFACE 


TO  THE  FIRST  VOLUME  OF  THE  FIRST  EDITION. 


Having  retired  from  public  office  in  the  summer  of 
1S23,  I  had  the  honour  to  receive  the  appointment  of 
Professor  of  Law  in  Columbia  College.  The  trustees  of 
that  institution  have  repeatedly  given  me  the  most  liberal 
and  encouraging  proofs  of  their  respect  and  confidence, 
and  of  which  I  shall  ever  retain  a  grateful  recollection. 
A  similar  appointment  was  received  from  them  in  the 
year  1793 ;  and  this  renewed  mark  of  their  approbation 
determined  me  to  employ  the  entire  leisure  in  which  I 
found  myself,  in  further  endeavours  to  discharge  the  debt 
which,  according  to  Lord  Bacon,  every  man  owes  to  his 
profession.  I  was  strongly  induced  to  accept  the  trust 
firom  the  want  of  occupation ;  being  apprehensive  that 
the  sudden  cessation  of  my  habitual  employment,*  and 
the  contrast  between  the  discussions  of  the  forum,  and 
the  solitude  of  retirement,  might  be  unpropitious  to  my 
health  and  spirits,  and  cast  a  premature  shade  over  the 
happiness  of  declining  years. 


*  I  was  appointed  Recordei  of  New- York  in  March,  1797,  and  from  that  time 
until  Au^iut,  1823, 1  wai  constantly  employed  in  judicial  duties. 


PREFACE. 


Tlie  following  lectures  are  the  fruit  of  the  acceptance  of 
lliat  trust ;  and  in  llie  perftmnance  of  my  collegiate  duty, 
I  had  the  satisfaction  to  meet  a  collection  of  interesting 
young  gentlemen  of  fine  talents  and  pure  character,  who 
placed  themselves  under  my  instruct iod,  and  in  whose 
future  welfare  a  deep  interest  is  felt. 

Having  been  encouraged  to  suppose  that  the  publication 
of  the  Lectures  iriight  render  them  more  extensively  use- 
ful, I  have  been  induced  to  submit  the  present  volume 
to  the  notice  of  students,  and  of  the  junior  members  of  the 
profession,  (or  whose  use  thoy  were  originally  compiled. 
Another  volume  is  wanting,  to  embrace  all  the  material 
parts  of  the  Lectures  whir'h  have  been  composed.  It 
will  treat,  at  large,  and  in  an  clemeutarj'  manner,  of  the 
law  of  propertj',  and  of  personal  rights,  and  commercial 
contracts;  and  will  be  prepared  for  the  press  in  the 
course  of  the  ensuing  year,  unless  in  the  mean  lime  there 
should  be  reason  to  apprehend,  that  another  volume 
would  be  trespassing  too  far  upon  the  patience  and 
indulgence  of  the  pubUc. 


PREFACE 


TO    THE    SECOND    VOLUME 


When  the  first  volume  of  these  Commentaries  was 
published,  it  was  hoped  and  expected  that  a  second 
would  be  sufficient  to  include  the  remainder  of  the  Lec- 
tures, which  had  been  delivered  in  Columbia  College. 
But  in  revising  them  for  the  press,  some  parts  required  to 
be  suppressed,  others  to  be  considerably  enlarged,  and 
the  arrangement  of  the  whole  to  be  altered  and  improved. 
A  third  volume  has  accordingly  become  requisite,*  to 
embrace  that  remaining  portion  of  the  work,  which  treats 
of  commercial  law,  and  of  the  doctrine  of  real  estates, 
and  the  incorporeal  rights  and  privileges  incident  to  them. 

It  is  probable  that  in  some  instances  I  may  have  been 
led  into  more  detail  than  may  be  thought  consistent  with 
the  plan  of  the  publication.  My  apology  is  to  be  found 
in  the  difficulty  of  being  really  useful  on  some  branches  of 
the  law,  without  going  far  into  practical  illustrations,  and 
stating,  as  far  as  I  was  able,  with  precision  and  accuracy, 


*  This  np]M*arcd  in  1828,  aiul  a  fuuith  volume  was  required,  txnd  appeared  in 
1830. 


,  ...  V  i.Li.ii  Lo  every  pcr.>^oii  who  pursue.'- 
i<  ('  of  the  law  as  a  [)raclic:jl  prolbssion,  but  is  dec 
ul  and  ornamental  to  gentlemen  in  every  pursuit, 
cially  to  those  who  are  to  assume  places  of  pu 
:,  and  to  take  a  share  in  the  business  and  in 
icils  of  our  country. 

/-York,  Novkmbkr  17th,  1827. 
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PART  I. 


OF    THE    LAW    OF    NATIONS 


LECTURE  I. 

OF   THE    FOUNDATION   AND  HISTORY   OF^  THE    LAW  OF 

NATIONS* 

When  the  United  States  ceased  to  be  a  part  of  the  Bri- 
tish empire,  and  assumed  the  character  of  an  independent 
nation,  they  became  subject  to  that  system  of  rules  which 
reason,  morality,  and  custom,  had  estabUshed  among  the 
civilized  nations  of  Europe,  as  their  pubUc  law.  During 
the  war  of  the  American  revolution,  congress  claimed 
cognizance  of  aU  matters  arising  upon  the  law  of  nations, 
and  they  professed  obedience  to  that  law,  "according  to 
the  general  usages  of  Europe."'  By  this  law  we  are  to 
understand  that  code  of  public  instruction,  which  defines 
the  rights  and  prescribes  the  duties  of  nations,  in  their 
intercourse  with  each  other.  The  faithful  observance  of 
this  law  is  essential  to  national  character,  and  to  the  hap- 
piness of  mankind.     According  to  the  observation  of 

*  Ordinance  of  the  4th  December,  1781,  relatiTe  to  maritime  captures.  Jour- 
naU  of  Congrciif  vol.  vii.  185.  The  English  judges  have  frequently  declared  that 
the  law  of  nations  was  part  of  the  common  law  of  England.  Triquct  v.  Bath,  3 
Burr.  1478.  Heathfield  v.  Chilton,  4  lb,  2015;  and  it  is  well  settled  that  the 
common  law  of  England,  so  fiir  as  it  may  be  consistent  with  the  constitutions  of 
this  country,  and  remains  unaltered  by  statute,  is  an  essential  port  of  American 
jurisprudence.     Vide  infra,  pp.  342.  472,  473. 
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1  OF  THE  LAW  OF  NATIONS.  [Put  I.M 

Monlesquieii,'  it  is  fbnnded  on  the  principle,  that  diflerent  ■ 
nations  ought  to  do  cnch  other  its  much  good  in  peace,  | 
•3  and  as  •liiile  harm  in  -war,  as  possible,  without  injury 
ti)  their  tine  interests.  But  as  the  precepts  of  this 
(■f>de  arc  not  di.'iined  in  every  case  with  perfect  precision, 
and  as  nations  have  no  common  ci^-il  tribunal  to  resort  to 
for  tlie  interpretation  and  execution  of  this  law,  it  is  often 
very  difficult  to  ascertain,  lo  the  satisfaction  of  the  par^ 
tics  coneemcil,  its  precise  injunctions  and  extent;  and  a 
still  greater  diihculty  is  the  want  of  adequate  pacific 
ineajis  to  pcciirt-  obedience  to  its  dictates. 

There  has  hn-n  a  difference  of  opinion  among  ivriters, 
•  concerning  ihi'  foundation  of  the  law  of  nations.     It  haa 

K.i<ir.ibeen  considered  by  some  as  a  mere  system  of  positive  in-  1 
ir'ofil»"stitutions,  founded  upon  consent  and  usage;  while  others  " 
have  insisted  that  it  was  essentially  the  same  as  the  law  of 
nature,  applied  to  the  conduct  of  nations,  in  the  character 
ol' moral  persons,  susceptible  of  obhgations  and  laws.  We 
are  not  to  adopt  either  of  these  theories  as  exclusively 
true.  The  most  useful  and  practical  part  of  the  law  of 
nations  is,  no  doubt,  instituted  or  positive  law,  founded  on 
usage,  consent,  and  agreement.  But  it  would  be  impro- 
per to  separate  this  law  entirely  from  natural  jurispru- 
dence, and  not  to  consider  it  as  deriving  much  of  its  force 
and  dignity,  from  the  same  principles  of  right  reason,  the 
SEune  views  of  the  nature  and  constitution  of  man,  and 
the  same  sanction  of  Divine  revelation,  as  those  from 
which  the  science  of  morality  is  deduced.  There  is  a 
natural  and  a  positive  law  of  nations.  By  the  fonner, 
every  state,  in  its  relations  with  other  states,  is  bound  to 
conduct  itself  with  justice,  good  faith,  and  benevolence; 
and  this  application  of  the  law  of  nature  has  been  called 
hy  Vattel  the  necessary  law  of  nations,  l)ecause  nations 
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are  bound  by  the  law  of  nature  to  observe  it ;  and  it  is 
termed  by  others,  the  internal  law  of  nations,  because  it 
is  obligatory  upon  them  in  point  of  conscience.* 

We  ought  not,  therefore,  to  separate  the  science  of  pub- 
lic law  from  that  of  ethics,  nor  encourage  the  dan- 
gerous ^suggestion,  that  governments  are  not  so  •3,i^2J"*Jp 
stricdy  bound  by  the  obligations  of  truth,  justice,  and  ****^ 
humanity,  in  relation  to  other  powers,  as  they  are  in  the 
management  of  their  own  local  concerns.  States,  or 
bodies  politic,  are  to  be  considered  as  moral  persons, 
having  a  public  will,  capable  and  free  to  do  right  and 
wrong,  inasmuch  as  they  are  collections  of  individuals, 
each  of  whom  carries  with  him  into  the  service  of  the 
community,  the  same  binding  law  of  moraUty  and  re- 
ligion which  ought  to  control  his  conduct  in  private  life.* 
The  law  of  nations  is  a  complex  system,  composed  of 
various  ingredients.  It  consists  of  general  principles  of 
right  and  justice,  equally  suitable  to  the  government  of  , 
individuals  in  a  state  of  natural  equality,  and  to  the  rela- 
tions and  conduct  of  nations ;  of  a  collection  of  usages 
and  customs,  the  growth  of  civilization  and  commerce ; 
and  of  a  code  of  conventional  or  positive  law.*^  In  the 
absence  of  these  latter  regulations,  the  intercourse  and 
conduct  of  nations  are  to  be  governed  by  principles  fairly 
to  be  deduced  from  the  rights  and  duties  of  nations,  and 
the  nature  of  moral  obligation;  and  we  have  the  au- 


•  VtUtelf  Prelim,  sec.  7.  A  recent  French  writer,  {M.  Victor  Foucher,)  divides 
the  law  of  nadoas  into  two  braxiches.  (1.)  Public  international  law,  which  regu- 
lates the  political  relation  of  nation  to  nation ;  and  (2.)  private  international  law, 
which,  though  based  upcm  the  first,  regulates  the  reciprocal  and  personal  relations 
of  the  inhabitants  of  different  states. 

^  Dr.  Francis  Lieber  in  his  "Manual  of  Political  Ethics,''  2  vols.,  Boston,  1838, 
has  shown  with  great  force,  and  by  the  most  striking  and  apposite  iUustrationii, 
the  original  connection  between  right  and  morality,  and  the  reason  and  necessity 
of  the  appHcation  of  the  principles  of  ethics  to  the  science  of  politics  and  the 
administratioii  of  government.  The  work  is  excellent  in  its  doctrines,  and  it  is 
«nridied  with  various  and  profound  erudition. 

^  2  Matan't  Rep,  448.    Story,  J. 
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ihority  of  ihe  lawyers  of  antiquity,  and  of  some  of  the 
first  masters  in  the  modem  Bchool  of  public  law,  for 
placing  the  moral  obligation  of  nations  and  of  individuals 
on  similar  grounds,  and  for  considering  individual  and 
national  morality  as  parts  of  one  and  the  same  science. 

The  law  of  nations,  so  far  as  it  is  founded  on  the  prin- 
ciples of  natural  law,  is  equally  binding  in  every  age, 
and  upon  all  mankind.  Bui  the  Christian  nations  of 
Europe,  and  their  descendants  on  this  side  of  the  Atlan- 
tic, by  the  vast  superiority  of  their  attaiiuuents  in  arts, 
and  science,  and  commerce,  as  well  as  in  policy  and 
government ;  and,  above  all,  by  the  brighter  light,  the 
more  certain  truths,  and  the  more  definite  sanction,  which 
Christianity  has  communicated  to  the  ethical  jurispru- 
dence of  the  ancients,  have  established  a  law  of 
*4  nations  ]ieculiar  to  themselves.  They  "form  together 
a  community  of  nations,  united  by  religion,  man- 
ners, morals,  humanity,  and  science,  and  united  also  by 
the  mutual  atlvantages  of  commrrcial  intercourse,  by 
the  habit  of  forming  alliances  and  treaties  with  each 
other,  of  interchanging  ambassadors,  and  of  studying 
and  recognising  the  same  writers  and  systems  of  public 
law.' 

After  devoting  the  present  lecture  to  a  cursory  view 
of  the  history  of  the  law  of  nations,  I  shall  enter  upon 


*  The  law  of  noiun-,  l>y  tl;c  oUigalioiiii  uf  wlm-h  BlHle?  are  bnuiHi,  u  id^ndcnl 
with  ihn  will  nf  Gnd,  and  ihat  will  ih  OM-cnaineil,  wya  Mr.  Mniining,  eithrr  by 
nniHiilling  liivim"  irwlBtion,  where  rhnt  a  dcrlarabnj,  ur  by  ilw  opplkoliiMi  Of 
honi«n  rpnaon  whtre  n^claliiMi  is  Mirnt.  Christiiiniry,  in  thp  words  Of  Butler, 
in  an  "  nuthni-itative  (lublirstion  nf  naliiral  reliKian."  and  it  in  from  ihf  wuiclion 
which  mvdolion  pw»  to  natural  law,  that  v,r  niusi  experl  tlif  gradual  increase 
nf  the  raspecl  paid  to  jujtici-  botncpn  nolions.  Chrislinnily  reveal*  to  uh  a 
giFneral  system  of  moralitv,  but  tlie  application  to  the  details  of  praetke  is  IHl  lo 
be  disenvcn^d  by  human  reason.  Sec  rnmrnenlnrift  on  Ihc  Lav)  of  Nations,  by 
Wm.  Oko  Manning.  Hiq..  London,  ie;!9,  h.  a.  ch.  1.  Thii  work  \i  the  fiMt 
F^li»h  treatiw  which  I  have  seen.  conlai.Uig  n  ropulnr  and  di.lanic  discussion 
of  iho  wienee,  and  it  ii  a  work  of  great  excellence;  and  1  beg  leave  la  recoDi' 
mend  it  itrorgly  to  th*  atteniion  of  the  American  aiadent. 
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the  examination  of  the  EvLropean  and  American  code  of 
international  law,  and  endeavor  to  collect,  with  accuracy, 
its  leading  principles,  and  to  discuss  its  practical  details. 

The  law  of  nations,  as  understood  by  the  European 
world,  and  by  us,  is  the  ofispring  of  modem  times.  The  L«w©f  n«^ 
most  refined  states  among  the  ancients  seem  to  have  had  ci«itor«ee»- 
no  conception  of  the  moral  obUgations  of  justice  and 
humanity  between  nations,  and  there  was  no  such  thing 
in  existence  as  the  science  of  international  law.  They 
regarded  strangers  and  enemies  as  nearly  synonymous, 
and  considered  foreign  persons  and  property  as  lawful 
prize.  Their  laws  of  war  and  peace  were  barbarous 
and  deplorable.  So  Uttle  were  mankind  accustomed  to 
regard  the  rights  of  persons  or  property,  or  to  perceive 
.  the  value  and  beauty  of  pubUc  order,  that,  in  the  most 
enUghtened  ages  of  the  Grecian  republics,  piracy  was 
regarded  as  an  honourable  employment.  There  were 
powerful  Grecian  states  that  avowed  the  practice  of 
piracy ;  and  the  fleets  of  Athens,  the  best  disciplined 
and  most  respectable  naval  force  in  all  antiquity,  were 
exceedingly  addicted  to  piratical  excursions.  It  was  the 
received  opinion,  that  Greeks,  even  as  between  their  own 
cities  and  states,  were  bound  to  no  duties,  nor  by  any 
moral  law,  without  compact ;  and  that  prisoners  taken 
in  war  had  no  rights,  and  might  lawfully  be  put  to  death, 
or  sold  into  perpetual  slavery,  with  their  wives  and  chil- 
dren<' 

♦There  were,  however,  many  feeble  efforts,  and     ^5 
some  successful  examples,  to  be  met  with  in  Grecian 


■  Thitcydidetf  b.  1,  sect.  5.  MUford't  History  of  OreecCy  8vo.  edit.  vol. 
ii.  352.  vol.  vi.  107.  135.  et  passim.  Isocrates^  Oral.  Panathe.  OperOy  edit. 
WolfiuB,  p.  635. — Barbari  natttra  essent  hostes.  War£s  Inquiry  into  the 
History  of  the  Lata  ofNaiionSj  vol.  i.  177 — 183.  Ooguefs  Origine  des  LoiXy 
Sue.  part  2.  b.  5.  OrotiuSf  b.  3.  c.  7.  JusiiiCs  Hist.  1.  43.  c.  3.  Latrocinium 
maris  gloriosum  habebatur.  Potter* t  Antiquities  of  Oreece,  h.  3.  c.  10.  andt 
12.  b.  4.  c.  21. 
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history,  in  favour  of  nationaljustice.  The  object  of  the 
Amphictyonic  council  whs  to  institute  a  law  of  imtionB 
among  the  Greeks,  and  settle  contests  between  Grecian 
states  by  a  pacific  adjustment.  It  was  also  a  law  of  na- 
tions among  thcra,  and  one  which  was  very  religiously 
observed,  to  allow  to  the  vanquished  the  privilege  of  bury- 
ing their  own  dead,  and  to  grant  the  retjuisite  truce  for 
that  purpose.  8ome  of  the  states  had  public  ministers 
resident  at  tlie  courts  of  olliers,"  and  there  were  some 
distinguished  instances  of  great  humanity  shown  to  pri- 
soners of  war.  During  a  cessation  of  arms  in  the  course 
of  the  Pcloponucsiim  war,  Athens  and  Sparta  agreed  to 
an  exchange  or  mutual  surrender  of  prisoners.*  Tlie 
Bound  judgment  and  profound  reflectionsof  Aristotle,  na- 
turally raised  his  sense  of  right  above  the  atrocious  max- 
ims and  practices  of  his  age,  and  he  perceived  the  injus- 
tice of  that  doctrine  of  Grecian  policy,  that,  by  tlie  laws 
of  war,  the  vanquished  became  the  absolute  property  of 
the  victor.  "Wise  men,"  he  observed,  "entertaJned 
different  opinions  upon  that  subject.  Some  considered 
superiority  as  a  proof  of  virtue,  because  it  is  its  natural 
effect,  and  they  asserted  it  to  be  just  that  the  victors  should 
be  masters  of  the  vanquished  ;  whilst  others  denied  the 
force  of  the  argument,  and  maintiiined  that  nothing  could 
be  truly  just  which  was  inconsistent  with  humanity. "= 
He  then  proceeded  to  weaken  by  argument  the  false 
foundations  on  wliich  tlie  law  of  slavery,  by  mcEtns  of 
capture  in  war, was  established;  and  though  he  does  not 
write  on  the  subject  very  distinctly  or  forcibly,  it  seems 
to  be  quite  apparent  that  his  convictions  were  against  the 
law. 
"'  The  Romans  exhibited  much  stronger  proofs  than  the 
Greeks  of  the  influence  of  regular  law,  and  there  was  a 
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marked  diflference  between  those  nations  in  their  inr 
tercourse  •with  foreign  powers.  It  was  a  principle  *G 
of  the  Roman  government,  that  none  bat  a  sworn 
soldier  could  lawfully  fight  the  enemy ;  and  in  many  ia* 
stances  the  Romans  showed  that  they  excelled  the  Greeks, 
byteobserv^ceofbeuerprincipWinAdrrelatos^ 
other  nations.  The  institution  of  a  college  of  heralds  or 
priests,  charged  with  the  fecial  law  relating  to  declarations 
of  war  and  treaties  of  peace,  was  evidence  of  a  peofde  con.^ 
siderably  advanced  in  the  cultivation  of  the  law  of  na- 
tions as  a  science  ;*  and  yet  with  what  little  atteotion 
they  were  accustcmied  to  listen  to  the  voice  of  justice  and 
humanity,  appears  but  too  plainly  in  their  haughty  tri*- 
umphs,  their  cunning  interpretation  of  treaties,  their  con^ 
tinual  violation  of  justice,  their  cruel  rules  of  war,  and 
the  whole  series  of  their  wonderful  successes,  in  the 
steady  progress  of  the  ccmquest  of  the  world*  The  perusal 
of  Livy's  magnificent  history  of  the  rise  and  progress  of 
the  Roman  power,  excites  our  constant  admiration  of  the 
vigour,  the  skill,  the  valour,  and  the  fortitude  of  the  Ro- 
man people ;  yet,  notwithstanding^  the  splendour  of  the 
story,  and  the  attractive  simplicity  ofihe  writer,  no  reader 
of  taste  and  principle  can  well  avoid  feeling  a  thorough 
detestation  of  the  fierce  spirit  of  conquest  which  it  dis- 
plays and  of  the  barbarous  international  law  and  customs 
of  the  ancients. 

A  purer  system  of  public  morals  was  cultivated,  and 
insensibly  gained  ground,  in  the  Roman  state.  The 
cruelties  of  Marius  in  the  Jugurthan  war,  when  he  put 
part  of  the  inhabitants  of  a  Numidian  town  to  the 
sword,   and   sold  the   rest  for  slaves,  were  declared 


*  Livy,  b.  1.  c.  32.  lb.  b.  9.  c.  5.  lb.  36.  c.  3.  Cicero  de  off.  1.  11.  The 
collegium  feeialium  was  inftcituted  according  to  legendary  story,  as  early  as  the 
reign  of  Numa  Fompilius,  and  the  efficacy  of  that  institution  on  the  rights  of  war 
is  declared  by  Cicero, — belli  aqtiiiat  $anctunmi  feciali  populi  Rontani  jure 
pre$cripia  est. 
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by  Sallust"  lo  be  a.  proceeding  contra  jiu  belli.  At  Uio 
EenJlh  of  the  Rfitnan  power,  the  enlarged  aiid  philo&oplii- 
eai  mind  oi"  Cicero  was  struck  with  extreme  disgust,  at 
the  excesses  in  which  his  countrymen  indulged  their  mili- 
lary  spirit.  He  justly  discerned  that  inankind  were  not 
intended,  by  the  law  and  constitution  of  their  naiure,  as 
rational  and  pocial  beings,  to  live  in  eternal  eumity  with 
each  other;   and  he  recommends,  in  one  of  the  most 

beautiful  and  perfect  ethical  codes  to  be  met  with 
•7     "aniongtlieremainsoftheancients,  the  virtues  ofhu- 

manity,  liberality  and  justice,  towards  otlier  people,  as 
being  founded  in  the  universal  law  of  nature.  Their  an- 
cestors, he  (ihst'rved,  appHed  the  term  enemy  to  that  man 
wliom  they  regarded  merely  as  a  foreigner ;  and  to  deny 
to  strangers  ilie  use  and  protection  of  the  city,  would  be 
inhumaii.  To  overturn  justice  by  plundering  nther?, 
tended  to  destroy  civil  society,  as  well  as  violate  the  law 
of  nature,  and  the  institutions  of  heaven ;  and  by  some  of 
Uic  most  happy  illustrations  and  pathclic  examples,  Cicero 
vindicated  the  truth,  and  inculcated  the  value  of  the  pre- 
cept, that  nothing  was  truly  useful  which  was  not  honest.'' 
In  the  latter  ages  of-tlie  Roman  empire,  when  their  muni- 
cipal law  became  highly  cultivated,  and  adorned  by  philo- 
sophy and  science,  the  law  of  nations  was  recognised  as 
part  of  the  natural  reason  of  mankind.  Quod  vcro  natu- 
rails  ratio  infer  omncs  liomines  conxdivit,  id  aj/ud  omrtes  gcntcs 
pcraquc  cuslodi/ur,  rocalar  que  jtts  gentium,  quasi  quo  jure 
omnci  gcntcs  utantitr.'  The  Roman  law  was  destined  to 
obtain  the  honourable  distinction  of  beconiing  a  national 
guide  lo  future  ages,  and  to  be  appealed  to  by  modern 
tribunals  and  writers,  in  cases  in  which  usage  and  posi- 
tive law  are  sdcnt,  as  one  authoritative  evidence  of  the 
decisions  of  the  law  of  nations. 


!■  Off.  b.  I.  ace.  13.  b.  3.  bcc.  5,  C,  7.  11. 
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It  must  be  admitted,  however,  that  the  sages  from 
whose  works  the  Pandects  were  compiled,  speak  very 
indistincdy  and  imperfecdy  on  the  subject  of  national 
law.  They  must  be  read  with  much  discrimination,  as 
Grotius  observed,*  for  they  often  call  that  the  law  of  na- 
tions which  prevailed,  and  perhaps  by  casual  consent, 
among  some  nations  only ;  and  many  things  which  be- 
longed to  the  law  of  nations  they  treated  indiscriminately 
with  matters  of  mere  municipal  law.  The  Roman  juris- 
prudence, in  its  most  cultivated  state,  was  a  very  im- 
perfect transcript  of  the  precepts  of  natural  ♦justice  •S 
on  the  subject  of  national  duty.  It  retained  strong 
traces  of  ancient  rudeness,  from  the  want  of  the  Chris- 
tian system  of  morals,  and  the  civilizing  restraints  of 
commerce.  We  find  the  barbarous,  doctrine  still  asserted, 
that  prisoners  of  war  became  slaves  jure  gentinniy^  and 
even  in  respect  to  foreign  nations  with  whom  the  Romans 
were  at  peace,  but  had  no  particular  alliance,  it  is  laid 
down  in  the  Digests,  that  whoever  passed  from  one  coun- 
try to  the  other  became  inmiediately  a  slave.  Nam  si 
cum  gente  aliqua  neque  amuntiam,  neque  hospitiumj  nequefcsdus 
amickia  causa  factum  hahemus:  hi  hastes  quidemnon  sunt. 
Quod  autum  ex  nostro  ad  eos  pervenit^  Uhrum  Jit :  et  liber 
homo  nosterabeiscaptus.servus  Jit,  eteorum.  Idemque  est  si 
ah  illis  ad  nos  aliquid  perveniat^  It  is  impossible  to  con- 
ceive of  a  rule  of  national  law  more  directly  calculated 
to  destroy  all  commercial  intercourse,  and  to  maintain 
eternal  enmity  between  nations. 

The  irruption  of  the  northern  tribes  of  Scythia  and 
Grermany,  overturned  all  that  was  gained  by  the  Roman 
law,  annihilated  every  restraint,  and  all  sense  of  national 
obligation,  and  civil  society  relapsed  into  the  violence  and 


■  Prole g.  «ec.  53. 

^  Intts  1.  3,  4.     Dig.  lib.  L  tit.  '5.  "Bee.  ^.,  and  lib^  49.  tit  15.  ch.  12.  sec.  1< 

«  Dig,  49.  15.  5.  2. 
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„«fN„.  confusion  of  ilic  barbarous  ages.  Mankinil  seemed  tobv 
uit>K«i.tlooiiicd  tri  livi.'  mice  more  in  constant  distnist  or  hostilitj^ 
a.nd  to  regaix!  u  stranger  and  aii  enemy  as  almost  the  sai 
Pinicy,  rapine,  and  ferocious  warfare,  deformed  the  ai>* 
nals  of  Eurojie.  The  manners  of  nations  were  barbarous 
and  their  maxims  of  war  cruel.  Slavery  was  considered, 
as  a  lawful  cunsequence  of  captivity.  Mr.  Barringti 
has,  indeed,  cited  the  laws  of  tlie  Wisigollis,  Saxons, 
Sicilians,  and  Bavarians,  as  rcstxaininj>,  by  tlto  severest 
penalties,  the  plunder  of  shipwrecked  goods,  aitd  the 
abuse  of  shipwrecked  seanien,  and  as  extending  the  rights 
of  hospitality  to  strangers.  Bui,  notwithstanding, 
•9"  'a  lew  etltHia  ol"  this  kind  to  introduce  order  and,' 
justice,  and  thoogh  municipal  law  had  undergonai 
great  improvement,  the  law  of  nations  remained  in  thfl 
rudest  and  most  uncultivated  state,  down  to  the  period  of 
tlic  16th  century.  In  many  instances,  shipwrecked  stran- 
gers were  made  prisoners,  and  sold  as  slaves,  without 
exciting  any  complaint,  or  offending  any  public  sense  of 
justice.  Numemus  cases  occurred  of  acts  ol"  tlie  greatest 
perfidy  and  cruelty  towards  strangers  and  enemies.  Pri- 
soners were  put  to  death  for  tlieir  gallantry  and  brave  de- 
fence in  war.  There  was  no  reliance  upon  the  word  and 
honourofmen  in  power.  Reprisidsand  private  war  were 
in  constant  activity.  Instances  were  frequent  of  the  vio- 
lation ofemba.ssles,  of  the  murder  of  liostagcs,  the  impri- 
sonment of  guests,  and  the  killing  of  heralds.  The  victor 
in  war  had  his  option  in  dealing  witli  his  prisoners,  either 
to  put  them  to  death,  or  reduce  them  to  slavery,  or  exact 
an  exorbitant  ransom  for  their  deliverance.  So  late  as 
the  time  ol'Cardirial  Ilichlieu,  it  was  heltl  to  be  the  right 
of  all  nations  to  arrest  strangers  who  came  into  the  coun- 
try without  a  safe  conduct.* 


■  OtneninicrtH  U1I  the  Sia[uiu«,  ohU-flj'  ilw  mnrp  i 
*   Ward't  HuforyoflheLav:ofNatimiM,c\i.7 
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The  Emperor  Charlemagne  made  distinguished  efforts 
to  improve  the  condition  of  Europe,  by  the  introduction 
of  order,  and  the  propagation  of  Christianity ;  and  we 
have  cheering  examples,  during  the  darkness  of  the 
middle  ages,  of  some  recognition  of  public  law,  by  means 
of  alliances,  and  the  subnussion  of  disputes  to  the  arbitra- 
ment of  a  neutral  power,  Mr.  Ward  enumerates  five 
institutions,  existing  about  the  period  of  the  11th  century, 
which  made  a  deep  impression  upon  Europe,  and  con- 
tributed, in  a  very  essential  degree,  to  improve  the  law  of 
nations.*  These  institutions  were,  the  feudal  system,  the 
concurrence  of  Europe  in  one  form  of  religious 
worship  and  government,  the  •establishment  of  ♦lO 
chivalry,  the  negotiations  and  treaties  forming  die 
conventional  law  of  Europe,  and  the  s^ement  of  a 
scale  of  political  rank  and  precedency. 

Of  all  these  causes  of  reforanation,  the  most  weight  is 
to  be  attributed  to  the  intimate  alliance  of  the  great 
powers  as  one  Christian  community.  The  influence  of  ^^  'ctSS 
Christianity  was  very  efficient  towards  the  introduction"^'- 
of  a  better  and  more  enlightened  sense  of  right,  and 
justice  among  the  governments  of  Europe.  It  taught  the 
duty  of  benevolence  to  strangers,  of  humanity  to  the 
vanquished,  of  the  obligation  of  good  faith,  and  of  the 
sin  of  murder,  revenge,  and  rapacity.  The  history  of 
Europe,  during  the  early  periods  of  modem  history, 
aboimds  with  interesting  and  strong  cases,  to  show  the 
authority  of  the  church  over  turbulent  princes  and  fierce 
warriors,  and  the  effect  of  that  authority  in  meliorating 
manners,  checking  violence,  and  introducing  a  system  of 
morals  which  inculcated  peace,  moderation  and  justice. 
The  church  had  its  councils  or  convocations  of  the  clergy, 
which  formed  the  nations  professing  Christianity  into  a 


•  Ih.  voL  L  322—328. 


^'■^■^n,n,  every  peoolP      t      ■""•"' '"'■  '^^^  -'^^< 

^'  for  many  a^esT'.       °^^  ^"  "PO" 

and  spirit  of  CJuStd^'hSTf  °  '^  ^'  ^ 
effect  upon  the  ChrisZ.  "  ^^**^  °°«  Pr 

^'«  cultivation  of  ZT  T'"'  ^'»"<=^  ««  « 
-  ">or^  free  and  0^^!'^°''  '^^^^  *^«'"' 
t  waa  lawful  to  iS  '"?"*»^-     The  noti, 

f^^countriesTcSed^'^'t'"^  ^^"'^^ 
of  men :  ^17^       ^^^  ^""^  to  sway  the 
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^d  Grotius  was  vervcal  Chnstians  and  T 
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Bacon*  thought  it  a  matter  of  so  much  doubt,  as  to  pro- 
pound it  seriously  as  a  question,  whether  a  war  with 
infidels  was  not  first  in  order  of  dignity,  and  to  be  pre- 
ferred to  all  other  just  temporal  quarrels;  and  whether 
a  war  with  infidels  might  not  be  undertaken  merely  for 
the  propagation  of  the  Christian  faith,  without  other  cause 
of  hostihty. 

The  influence  of  chivalry  was  beneficial  upon  the  lawsorcwriiry. 
of  war.  It  introduced  declarations  of  war  by  heralds; 
and  to  attack  an  enemy  by  surprise  was  deemed  cowardly 
and  dishonourable.  It  dictated  humane  treatment  to  the 
vanquished,  courtesy  to  enemies,  and  the  virtues  of  fideU- 
ty,  hopour,  and  magnanimity  in  every  species  of  warfare. 

The  introduction  and  study  of  the  civil  law,  must  also  or  the  citu 
have  contributed  largely  to  more  correct  and  liberal  views 
of  the  rights  and  duties  of  nations.  It  was  impossible 
that  such  a  refined  and  wise  system  of  municipal  and 
ethical  jurisprudence  as  the  Roman  law,  could  have  been 
taught  in  universities  and  schools,  and  illustrated  by  a  suc- 
cession of  eminent  civilians,  who  were  worthy  of  being 
associated  with  the  Roman  sages,  without  at  the  same 
tune  producing  a  great  efiect  upon  the  pubUc  mind.  This 
grand  monument  of  the  embodied  wisdom  of  the  ancients, 
when  once  known  and  examined,  must  have  reflected  a 
broad  stream  of  light  upon  the  feudal  institutions,  and  the 
public  councils  of  the  European  nations.  We  accord- 
ingly find  that  the  rules  of  the  civil  law  were  applied  to 
the  government  of  national  rights,  and  they  have 
•contributed  very  materially  to  the  erection  of  the     •12 


enemies  of  our  august  house,  but  chiefly  the  enemiet  of  the  Christian  name." 
The  commiMion  was  dated  at  Vienna,  July  16,  1718.  But  afterwaxds  the  com- 
mission was  restricted  by  an  additional  instruction,  dated  at  Brussels,  28th  Sep- 
tember, 1718,  to  D^ar  "  against  the  Spaniards,  but  not  against  any  other  power, 
^though  even  enemiet  to  the  Christian  Jtame"  See  the  commission  at  large  in 
CaUender't  Voyagett  vol.  iii.  447.  450. 
•  Bae<m!9  Works,  vol.  iu.  472.  4D2. 
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modem  intrmational  law  of  Europe.  From  the  ISlh 
to  the  16tll  century,  all  controversies  between  nations 
were  adjudged  by  the  rules  of'tlie  civil  law. 
■'■  Treaties,  cuiiventiong,  and  commercial  aasociations,  had 
a  stJll  more  direct  and  visible  influence  in  the  formation 
ol'tlie  great  modem  code  of  public  law.  They  gave  a 
new  character  to  the  law  of  nations,  and  rendered  it  more 
and  more  of  a  [jositive  or  instituted  code.  Commercial 
ordinances  and  conventions  contributed  greatly  to  improve 
and  refine  pubhc  law,  and  the  intercourse  of  nations,  by 
protecting  the  jiersons  and  property  of  merchants  in  cases 
of  shipwreck,  and  against  piracy,  and  against  seizure  and 
arrest  upon  the  breaking  out  of  war.  Auxihary  ireatiea 
were  tolerated,  by  which  one  nation  was  allowed  to  be 
an  enemy  to  a  certain  extent  only.  Thus,  if,  in  time  of 
peace,  a  defensive  treaty  had  been  made  between  one  of 
the  parties  to  a  subsequent  war  and  a  third  power,  by 
which  a  certain  numlier  of  troops  were  to  be  furnished  in 
case  of  war,  a  compliance  with  this  engagement  implica- 
ted the  auxiliary  as  a  parly  to  the  war,  only  so  far  as  her 
contingent  was  concerned.  The  nations  of  Europe  had 
advanced  to  this  extent  in  diplomatic  science,  as  early  as 
the  beginning  of  the  13th  century,  and  such  a  refinement 
was  totally  unknown  to  the  ancients."  Treaties  of  sub- 
sidy showed  also  the  progress  of  the  law  of  nations.  The 
troops  of  one  nation,  to  a  definite  extent,  could  be  hired 
for  the  ser^■ice  of  one  of  the  belligerents,  without  affording 
ground  for  hostility  with  die  community  which  supplied  the 
specific  aid.  The  riglits  of  commerce  began  to  be  re- 
garded as  under  the  protection  of  the  law  of  nations,  and 


■  UiiJiir  Hpnry  III.,  in  1240,  thfi  FU-mings  oliiaineil  Icnvu  lo  rsiry  on  ihc 
irade  as  u*ubI.  wlion  Kngland  ond  Fmnw  wc^ir  at  war,  no  long  as  ihey  too 
nonthcrpan  in  the  wnr  llian  wlint  tbeir  cnrl,  uixlcr  hit  feudal  rvlation  to  t}l 
crowa  of  FraiHM.,  uu4  railed  upon  by  rrajon  ofhifi  homage  to  porfonn.  Soulhey 
Early  Naval  Hillary  of  Eugland,  vol  i.  ISO. 
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Queen  Elizabeth  complained  of  the  Spaniards,  that  they 
had  prohibited  commerce  in  the  Indian  seas,  contrary  to 
that  law. 

The  eflforts  that  were  made,  upon  the  revival  of  com-     l«w 
merce,  to  suppress  piracy,  and  protect  shipwrecked  pro-  wrack*, 
perty,  show  a  returning  sense  of  the  value,  and  of  the 
obUgations  of  national  justice.     The  case  of  shipwrecks  . 
may  be  cited,  and  dwelt  upon  for  a  moment,  as  a 
particular  and  strong  instance  •of  the  feeble  begin-     *13 
nings,  the  slow  and  interrupted  progress,  and  final 
and  triumphant  success,  of  the  principles  of  pubUc  right* 
Valin'  imputes  the  barbarous  custom  of  plundering  ship- 
wrecked property,  not  merely  to  the  ordinary  cupidity 
for  gain,  but  to  a  more  particular  and  peculiar  cause. 
The  earliest  navigators  were  almost  all  pirates,  and  the 
inhabitants  of  the  coasts  were  constantly  armed  against 
their  depredations,  and  whenever  they  had  the  misfortune 
to  be  shipwrecked,  they  were  pursued  with  a  vindictive 
spirit,  and  deemed  just  objects  of  punishment.     The 
practice  of  plundering  shipwrecks  has  been  traced  to  the 
Rhodians,  and  from  them  it  passed  to  the  Romans ;  and 
the  efforts  to  restrain  it  were  very  feeble  and  gradual, 
and  mixed  with  much  positive  injustice.     The  goods  cast 
ashore  first  belonged  to  the  fortunate  occupant,  and  then 
they  were  considered  as  belonging  to  tlie  state.     This 
change  from  private  to  pubUc  appropriation  of  the  pro- 
perty, rendered  a  returning  sense  of  right  and  duty  more 
natural  and  easy.     The  Emperors  Hadrian  and  Antoni- 
nus had  the  honour  of  having  first  renounced  the  claim  to 
shipwrecked  property,  in  favour  of  the  rightful  owner.** 
But  the  inhuman  customs  on  this  subject  were  too  deeply 
rooted  to  be  eradicated  by  the  wisdom  and  vigilance  of 
the  Roman  lawgivers.     The  laws  in  favour  of  the  unfor- 


•  Com.  9ur  Ord.  tom.  ii.  579 — 587. 

^  Vitmiuw  in  Jnst*  lib.  2.  tit«  1.  art.  47.  note  5.     VcUin,  ub.  tup* 
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tunate  were  disregarded  by  succeeding  emperors,  and 
■when  the  empire  itself  was  overtvimed  by  the  northern 
barharians,  ihe  laws  of  humanity  were  swepi  away  in 
the  tempest,  and  the  continual  depredations  of  the  Sax- 
ons and  Normans  induced  the  inhabilunts  of  the  western 
coasts  of  Euroix-  to  treat  all  navigators,  who  were  tlirown 
by  the  perils  nt'the  sea  upon  their  shorfs,  bb  pirates,  and 
to  punish  ihein  as  such,  without  inquiry  or  discrimina- 
tion. 

The  Emperor  Andronicus  Comnenus,  who  reigned  al 
Constantinople  in  1183,  made  great  efforts  to  repress 
this  inhuman  practice.  His  edict  was  wortliy  of 
•14  the  highest  •praise,  but  it  ceased  to  be  put  in  exe- 
cution after  his  death.  Pillage  had  become  an 
inveterate  moral  pestilence.  It  required  something  more 
ettectuaJ  than  papal  bulls,  and  the  excommunication  of 
the  church,  to  stop  the  evil.  The  revival  of  commerce, 
luid  witli  it  a  sense  of  the  value  of  order,  commercial 
ordinances,  particular  conventions  and  treaties  between 
sovereigns,  contributed  gradually  to  suppress  this  crimi- 
nal practice,  by  rendering  the  regulations  on  tliat  subject 
a  branch  of  the  pubUe  law  of  nations.  Vahn  says,  it 
was  reserved  to  the  ordinances  of  Louis  XIV.  to  put  the 
finishing  stroke  towards  the  extinction  of  this  species  of 
pinicy,  by  declaring  that  shipwrecked  persons  and  pro- 
perty were  placed  under  the  special  protection  and  safe- 
guard of  tlie  crown,  and  the  punishment  of  death  with- 
out hope  of  pardon,  was  pronounced  against  the  guilty.' 
^'  Tlie  progress  of  moderation  and  humanity  in  the  treat- 
ment of  prisoners,  is  to  be  imputed  to  the  influence  of 
Christianity,   and  of  conventional  law,  establishing   a 


*  The  M'nsp  uf  ju?ilicf  in  n'^ppct  to  shipwrocki^  and  piracy,  has  madr  it*  WHy 
ililu  ihc  kinjpiom  of  Sinm  in  Kastcm  India,  mill  by  a  Irenly  wilh  the  Uiiitfd 
SutM,  in  April,  1B3C,  |vrson>  und  property  in  American  vessels  BufFering  ship- 
wiwk  in  ihe  Siamiiw  dominiims,  or  token  by  piratr*  and  bnra^l  therein,  are  lo 
be  rarefuLy  prolerted,  prewncd  wid  i^slon^i. 
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general  and  indiscriminate  exchange  of  prisoners,  rank 
for  rank,  and  giving  protection  to  cartel  ships  for  that 
purpose.  It  is  a  practice  of  no  very  ancient  introduc- 
tion among  the  states  of  Europe,  and  it  was  not  of  very 
familiar  use  in  the  age  of  Grotius,  and  it  succeeded  the 
elder  practice  of  ransom.  From  the  extracts  which  Dr. 
Robinson'  gives  from  BeUus,  who  was  a  judge  or  asses- 
sor  in  the  armies  of  Charles  V.  and  Philip  11.,  he  con- 
cludes, that  no  practice  so  general,  and  so  favourable  to 
the  conduct  of  prisoners,  as  a  public  exchange  in  time 
of  war,  was  known  in  the  16th  century.*  The  private 
interest  of  the  captor  in  his  prisoner,  and  his  right  to 
claim  ransom  money,  continued  through  that  period ;  and 
the  practice  of  ransom,  founded  on  the  right  of  property 
claimed  by  the  captor,  succeeded  to  the  Greek  and 
Roman  practice  of  killing  prisoners,  or  seUing  them  as 
slaves. 

The  custom  of  admitting  resident  ministers  at  each  sove-    Admi#won 

.        _      of  wnbr"""- 

reign's  court,  was  another  important  improvement  in  the  don. 
security  and  facihty  of  national  intercourse  f  and 
this  led  to  •the  settlement  of  a  great  question,  which     •Id 
was  very  frequently  discussed  in  the  15th  and  16th 
centuries,  concerning  the  inviolabihty  of  ambassadors.     It 
became  at  last  to  be  a  definitive  principle  of  pubUc  law,  * 
that  ambassadors  were  exempted  from  all  local  jurisdic- 


*  3  Rob.  Rep.     Appendix  A. 

^  When  Sir  Richard  Hawkins,  in  his  armed  ship  Dainty ^  was  captured  in  the 
South  Sea  after  a  desperate  engagement,  in  1594,  the  Spanish  commander,  Don 
Beltran,  an  officer  of  great  gallantry,  courtesy,  and  humanity,  claimed,  never^ 
dieless,  a  property  in  his  prisoner,  and  the  right  to  a  ransom.  CaUender'a 
Voyage»f  vol.  ii.  126.  134.  The  custom  of  enslaving  prisoners  of  war  was  con- 
tinued in  Europe  down  to  the  1 3th  century,  lind  then  extinguished,  though  asserted 
cTen  by  Grotius,  De  Jure  Belli,  lib.  3.  ch.  7.  to  be  conformable  to  the  law  of  na- 
tions. It  was  discontinued  under  the  influence  of  Christianity,  though  the  right  to 
the  ransom  of  prisoners  as  the  subjects  of  property,  was  continued  to  a  much 
later  period. 

*  Ferdinand,  the  Catholic,  is  said  to  have  introduced  the  practice  of  resident 
mioiAters.    PrUcolVs  Hitt,  of  Ferdinand  and  Itabelia,  vol.  i.  352. 

Vol.  I.  3 
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lion,  rivil  and  criminsl ;  fiioi^gh  Lord  Coke  considered 
the  Liw  in  his  iJay  to  be,  tint  if  an  ambassador  committed 
Biiy  crime  whicli  was  not  merely  malum  prokUntim,  he  toat 
his  privilege  and  dignity  as  an  ambassador,  and  mi^t  be' 
punished  as  any  other  private  alien,  and  that  he  was  evet 
bound  to  answer  civilly  for  hia  contracts  that  were  gooit 
jure  tc'ntium.-' 

Thus  !~utin\  llic  law  of  nations  at  the  age  of  Grotius.  it 
hud  iH'en  rescued,  to  a  very  cooBiderable  extent,  from  tlis. 
cruel  iis;igesanil  practices  of  the  barbarians.  ]thadl>eeB 
rcHiored  to  wfinie  degree  of  science  and  civility  by  the  ia- 
Huciicc  (ifCliri^iiiinity,  the  study  of  the  Roman  law,  an^ 
the  spirit  of  ciiniinercc.  It  had  grown  in  value  and 
efficacy,  from  tljc  intimate  connexion  and  constant  intei*, 
couri^eofthe  niodernDfUionsofEurope,  who  were  derivedt 
from  a  common  origin,  and  were  governed  by  similat 
insliimions,  manners,  laws  and  religion.  But  it  was  still 
in  a  slate  of  extreme  disorder,  and  its  principles  were  little 
known,  and  less  obscr\'cd.  It  consistedof  a  series  of  un- 
digested precedents,  without  order  or  aittlioritj'.  Grotius 
has,  therelbrc,  been  justly  considered  as  the  father  of  the 
law  of  nations.  He  arose  like  a  splendid  luminarj-,  dispel- 
ling darkness  and  confusion,  and  imparting  hght  and 
security  to  the  intercourse  of  nations.  It  is  said  by  Bar- 
beyrac,''  that  Lord  Bacon's  works  first  suggested  to  Gro- 
tius the  idea  of  reducing  the  law  ofnations  to  the  certainty 
and  precision  of  a  regular  science.  Grotius  has  himsell 
fully  explained  the  reasons  which  led  him  to  undertake  his 
necessary,  and  most  useful  and  immortal  work.''  He 
found  the  sentiment  universally  prevalent,  not  only  among 

the  vulgar,  but  amongmenof  reputed  wisdom  and 
"16     learning,  that  war 'was  a  stranger  to  all  justice,  and 

that  no  commonwealth  could   be  governed  with- 


'  Proles;.  De  J»r.  Bel. 
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out  injustice.  The  saying  of  Euphemus  in  Thucydides, 
he  perceived  to  be  in  almost  every  one's  mouth,  that  no- 
thing which  was  use&l  was  unjust.  Many  persons,  who 
were  friends  to  justice  in  private  life,  made  no  account  of 
it  in  a  whole  nation,  and  did  not  consider  it  as  appUcable 
to  rulers.  He  perceived  a  horrible  licentiousness  and 
cruelty  in  war,  throughout  the  Christian  world,  of  which 
barbarians  might  be  ashamed.  When  men  took  up  arms, 
there  was  no  Icxiger  any  reverence  for  law,  eidier  humaa 
or  divine,  and  it  seemed  as  if  some  malignant  fury  was 
sent  forth  into  the  world,  with  a  general  license  for  the 
commission  of  all  manner  of  wickedness  and  crime.* 

The  object  of  Grotius  was  to  correct  these  false  theories 
and  pernicious  maxims,  by  showing  a  community  of  sen- 
timent among  the  wise  and  learned  of  all  nations  and 
ages,  in  favour  of  the  natural  law  of  morality.  He  like- 
wise undertook  to  show  that  justice  was  of  perpetual  obli- 
gation, and  essential  to  the  well  being  of  every  society, 
and  that  the  great  commonwealth  of  nations  stood  in  need 
of  law,  and  the  observance  of  faith,  and  the  practice  of 
justice.  His  object  was,  to  digest  in  one  systematic  code 
the  principles  of  public  right,  and  to  supply  authorities  for 
almost  every  case  in  the  conduct  of  nations ;  and  he  had 
the  honour  of  reducing  the  law  of  nations  to  a  system,  and 
of  producing  a  work  which  has  been  resorted  to  as  the 
standard  of  authority  in  every  succeeding  age.  The  more 
it  is  studied,  the  more  will  our  admiration  be  excited  at 
the  consummate  execution  of  the  plan,  and  the  genius  and 
erudition  of  the  author.  There  was  no  system  of  the  kind 
extant,  that  had  been  produced  by  the  ancient  philoso* 
phers  of  Greece,  or  by  the  primitive  Christians.  The 
work  of  Aristotle  on  the  rights  of  war,  and  the  writings  of 
the  Romans  on  their  fecial  law,  had  not  survived  the  wreck 


•  Proleg.  sec.  3.  and  28. 
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of  ancientliterature ;  and  the  treatie^of  some  learned 
•17     modems  on  public  law,  were  •most  imperfect,  and 

exceedingly  defective  in  illustrations  from  history, 
and  in  omitting  to  place  their  decisions  upon  the  true  foun^^ 
dations  of  equity  and  justice.'  Grotius,  therefwe,  went 
purposely  into  the  details  of  history  and  the  usages  erf  na* 
tions,  and  he  resorted  to  the  works  of  philosophers,  histo* 
rians,  orators,  poets,  civilians,  and  divines,  for  the  mate* 
rials  out  of  which  the  science  of  public  morality  should  • 
be  formed  ;  proceeding  on  the  principle,  that  when  many 
men,  at  different  times  and  places,  unanimously  affirmed 
the  same  thing  for  truth,  it  ought  to  be  ascribed  to  some 
universal  cause.'*  His  unsparing  citation  of  authorities, 
in  support  of  what  the  present  age  may  consider  very 
plain  and  undisputed  truths,  has  been  censured  by  many 
persons  as  detracting  from  the  value  of  the  work.  On 
the  other  hand  the  support  that  he  gave  to  those  truths, 
by  the  concurrent  testimony  of  all  nations  and  ages,  has 
been  justly  supposed  to  contribute  to  that  reverence  for 
the  principles  of  international  justice,  which  has  since  dis- 
tinguished the  European  nations. 
Fofendnrf.  Auiong  the  disciplcs  of  Grotius,  Puffendorf  has  always 
held  the  first  rank.  His  work  went  more  at  large  into 
the  principles  of  natural  law,  and  combined  the  science 
of  ethics  with  what  may  be  more  strictly  called  the  law 
of  nations.  It  is  copious  in  detail,  but  of  very  little  prac- 
tical value  in  teaching  us  what  the  law  of  nations  is  at 
this  day.  It  is  rather  a  treatise  on  moral  philosophy  than 
on  international  law ;  and  the  same  thing  may  be  said  of 
the  works  of  Wolfius,  Burlemaqui,  and  Rutberforth.  The 
Mutent.  summary  of  the  law  of  nations,  by  Professor  Martens,  is 
a  treatise  of  greater  practical  utility,  but  it  is  only  a  very 


•  Proleg.  of  Grot.  sec.  36,  37,  38. 

^  Omni  in  re  contentio  omnium  genliuti^  lex  natura  putanda  est.     die. 
Tutcul.  Qunst.  lib.  1.  ch.  13. 
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partial  view  of  the  system,  being  confined  to  the  customa- 
ry and  conventional  law  of  the  modem  nations  of  Europe. 
Bynkershoeck's  treatise  on  the  law  of  war  has  always  BjrBk«r- 
been  received  as  of  great  authority,  on  that  particular 
branch  of  the  science  of  the  law  of  nations,  and  the 
subject  is  ably  and  copiously  •discussed.  The  •IS 
work  is  replete  with  practical  illustration,  though  too 
exclusive  in  its  references  to  the  ordinances  of  his  own 
country,  to  render  his  authority  very  unquestionable. 
The  most  popular,  and  the  most  elegant  writer  on  the  v^ttrt. 
law  of  nations,  is  Vattel,  whose  method  has  been  greatiy 
admired.  He  has  been  cited  for  the  last  half  century, 
more  freely  than  any  one  of  the  pubUc  jurists ;  but  he 
is  very  deficient  in  philosophical  precision.  His  topics 
are  loosely,  and  often  tediously  and  diffusively  discussed^ 
and  he  is  not  sufficientiy  supported  by  the  authority  of 
precedeats,  which  constitute  the  foundation  of  the  positive 
law  of  nations.  There  is  no  work  which  combines,  in 
just  proportions,  and  with  entire  satisfaction,  an  accurate 
and  comprehensive  view  of  the  necessary  and  of  the  in- 
stituted Jaw  of  nations,  and  in  which  principles  are  suffi- 
cientiy supported  by  argument,  authority,  and  examples. 
Since  the  age  of  Grotius,  the  code  of  war  has  been  vastiy 
enlarged  and  improved,  and  its  rights  better  defined,  and 
its  severities  greatiy  mitigated.  The  rights  of  maritime 
capture,  the  principles  of  the  law  of  prize,  and  the  duties 
and  privileges  of  neutrals,  have  grown  into  very  import- 
ant tides  in  the  system  of  national  law.  We  now  appeal  Modem  im- 
to  more  accurate,  more  authentic,  more  precise,  and  more  fn~he*uw  ©r 
commandijcig  evidence  of  the  rules  of  pubhc  law,  by  a 
reference  to  the  decisions  of  tiiose  tribunals,  to  whom,  in 
every  country,  the  administration  of  that  branch  of  juris- 
prudence is  specially  intrusted.  We  likewise  appeal  to 
the  official  documents  and  ordinances  of  particular  states, 
which  have  professed  to  reduce  into  a  systematic  code, 
for  the  direction  of  their  own  tribunals,  and  for  the  infor- 
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mation  of  ftirpign  powers,  the  Ijiw  of  nations,  on  those 
points  which  rcljiie  particularly  to  the  rights  of  commerce, 
and  tlic  dulieti  of  neutrality.  But  in  the  absence  of 
higher  and  more  authoritative  sanctions,  the  ordinances 
of  foreign  states,  the  opinions  of  eminent  statesmen,  and 
the  writings  of  distinguished  jurists,  are  regarded  as  of 
great  consideration  on  questions  not  settled  by  conven- 
tional law.     In  cases  whero  the  principal  jurists  agree, 

tlie  presumption  will  be  very  great  in  favour  of  the 
•19     solidify  of  their  •maxims;  and  no  civihzed  nation, 

that  docs  notarrogaiitly  set  all  ordinary  law  and  jus- 
tice at  defiance,  will  venture  to  disregnrd  tlie  uniform  sense 
of  the  established  writers  on  international  law.  England 
and  tlie  United  States  have  been  equally  disposed  to  ac- 
knowledge tlie  authority  of  the  ^worhs  of  jurists,  writing 
professedly  on  public  law,  and  the  binding  force  of  ibc  ge- 
neral usage  and  practice  of  nations,  and  the  still  greater 
respect  due  to  judicial  decisions  recognising  and  enfor- 
cing the  law  of  nations.  In  all  our  foreign  negotiations, 
and  domestic  discussions  of  questions  of  national  law, 
we  have  paid  the  most  implicit  respect  to  the  practice  of 
Europe,  and  the  opinions  of  her  most  distinguished  civi- 
lians. In  England,  the  report  made  in  1753,  to  the  king, 
in  answer  to  the  Prussian  memorial,  is  very  satisfactory 
evidence  of  the  obedience  shown  to  the  great  standing 
authorities  on  the  law  of  nations,  to  which  I  have  alluded. 
And  in  a  case  which  came  before  Lord  Mansfield,  in  1764, 
in  the  K,  B.,»  he  referred  to  a  decision  of  Lord  Talbot, 
who  had  declared  that  the  law  of  nations  was  to  be  col- 
lected from  the  practice  of  different  nations,  and  the 
authority  of  writers ;  and  who  had  argued  from  such  au- 
thorities as  Grotius,  Barbeyrac,  Bynkershoeck,  Wiquefort, 
&c.,  in  a  case  where  British  authority  was  silent.  The 
most  celebrated  collections  and  codes  of  maritime  law, 
such  as  the  Consolato  del  Marc,  the  laws  of  Oleron,  the 

'  Triquet  v.  Balli,  3  Bktt.  H78. 
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laws  of  the  Hanseatic  league,  and,  above  all,  the  marine 
ordinances  of  Louis  XIV.,  are  also  referred  to,  as  contain- 
ing the  most  authentic  evidence  of  the  immemorial  and 
customary  law  of  Europe.  '  • 

The  dignity  and  importance  of  this  branch  of  jurispru-  importaMa 
dence,  cannot  fail  to  recommend  it  to  the  deep  attention  ®  •  '• 
of  the  student :  and  a  thorough  knowledge  of  its  principles 
is  necessary  to  lawyers  and  statesmen,  and  highly  orna- 
mental to  every  scholar,  who  wishes  to  be  adorned  with 
the  accomplishments  of  various  learning.  Many  ques- 
tions arise  in  the  course  of  commercial  transactions, 
which  require  for  •their  solution  an  accurate  ^20 
acquaintance  with  the  conventional  law  of  Europe, 
and  the  general  doctrines  of  the  prize  tribunals.  Though 
we  may  remain  in  peace,  there  is  always  war  raging  in 
some  part  of  the  globe,  and  we  have  at  the  present 
momenta  neutral  rights  to  exact,  and  neutral  duties  to 
perform,  in  the  course  of  our  Mediterranean  trade,  and  in 
the  trade  tx>  the  Brazils,  and  along  the  shores  of  the  Pacific 
A  comprehensive  and  scientific  knowledge  of  international 
law  is  highly  necessary,  not  only  to  lawyers  practising  in 
our  commercial  ports,  but  to  eveiy  gentleman  who  is 
animated  by  liberal  views,  and  a  generous  ambition  to 
asstune  stations  of  high  public  trust.  It  would  be  exceed^' 
ingly  to  the  discredit  of  any  person  who  should  be  called 
to  take  a  share  in  the  councils  of  the  nation,  if  he  should 
be  found  deficient  in  the  great  leading  principles  of  this 
law ;  and  I  think  I  cannot  be  mistaken  in  considering  the 
elementary  learning  of  the  law  of  nations,  as  not  only  an 
essential  part  ofthe  education  of  an  American  lawyer,but 
as  proper  to  be  academically  taught.  My  object,  there- 
fore, in  some  succeeding  lectures,  will  be  to  discuss  all 
the  leading  points  arising  upon  the  rights  and  duties  of 
nations,  in  the  several  relations  of  peace,  of  war,  and  of 
neutrality. 

*  November,  1824. 


OF    The  rights  and  duties  of   nations  in  a  state 

OF    PEACC. 

A  VIEW  of  the  rights  and  duties  of  nations  in  {leace, 
will  Iciid  us  lo  examine  the  grounds  of  national  indc- 
pemlciice,  llic  extent  of  territorial  jurisdiction,  tlia  rightJ 
of  embassy  and  of  conmiercial  intercourse. 
i^.i.iity  Nations  arc  ctjunl  in  rcspeet  to  each  other,  and  entitled 
J''^^ ™'.to  claim  equal  consideration  for  their  rights,  whatever  may 
be  their  relative  dimensions  or  strength,  or  however  greatly 
they  may  difilT  in  government,  religion,  or  manners.  This 
pcrli^ct  equalitj',  and  entire  independence  of  all  distinct 
states,  is  a  fundamental  principle  of  public  law.  It  is  a 
neccssaiy  consequence  of  this  equality,  that  each  nation 
has  a  right  to  govern  itself  as  it  may  think  proper,  and  no 
one  nation  is  entitled  to  dictate  a  form  of  government,  or 
religion,  or  a  course  of  internal  policy,  to  another.  No 
state  is  entitled  lo  take  cognizance  or  notice  of  the  domestic 
administration  of  another  state,  or  of  what  passes  witliin 
it  as  between  the  government  and  its  own  subjects."  The 
Spaniards,  as  Vattel  observes,  violated  all  rules  of  right, 
when  they  set  up  a  tribunal  of  their  own  to  judge  the  Inca 
of  Peru  according  to  their  laws.     If  lie  had  broken  the 


■  Oroliai  *  J,,re  Mli  cl  pari,,  h.  I.  r.  3.  sfv,  B.  Va/ld,  Droit  dci  Gem. 
1..  a.  c.  4.  w.  hi.  Rathcrftirlk'i  Iiiil.  h.  2.  c.  9.  Thn  prini-iple  of  nim-inlel- 
fi'ivncc  wilh  llic  inKTiml  juMcy  and  piimniirnl  of  ihIbt  Plnica,  «o»  eniphaii- 
i-nl(j  dcrlarcd  liy  F.nsland  nnil  Kranec  in  thi'  autumn  nf  1830,  ancl  new  sirenj til 
■nd  lolidity  were  ihpruby  given  (o  naliorHl  frucdum  and  independence. 
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law  of  nations  •in  respect  to  them,  they  would  have  had 
a  right  to  punish  him ;  but  when  they  undertook  to  judge 
of  the  merits  of  his  own  interior  administration,  and  to 
try  and  punish  him  for  acts  committed  in  the  course  of 
it,  they  were  guilty  of  the  grossest  injustice.  No  nation 
had  a  contention  within  itself,  but  the  ancient  RomanSi 
with  their  usual  insolence,  immediately  interfered,  and 
with  profound  duplicity  pretended  to  take  part  with  the 
oppressed  for  the  sake  of  justice,  though  in  reality  for  the 
purpose  of  dominion.  It  was  by  a  violation  of  the  right 
of  national  independence,  that  they  artfully  dissolved  the 
Achaean  league,  and  decreed  that  each  member  of  the 
confederacy  should  be  governed  by  its  own  laws, 'inde- 
pendent of  the  general  authority.*  But  so  surprisingly 
loose  and  inaccurate  were  the  theories  of  the  ancients  on 
the  subject  of  national  independence,  that  the  Greeks  seem 
never  to  have  questioned  the  right  of  one  state  to  interfere 
in  the  internal  concerns  of  another.**  We  have  several 
instances  within  time  of  memory,  of  imwarrantable  and 
flagrant  violations  of  the  independence  of  nations.  The 
interference  of  Russia,  Prussia,  and  Austria,  in  the  inter- 
nal government  of  Poland,  and  first  dismembering  it  of 
large  portions  of  its  territory,  and  then  finally  overturning 
its  constitution,  and  destroying  its  existence  as  an  inde- 
pendent power,  was  an  aggravated  abuse  of  national  right. 
There  were  several  cases  which  preceded,  or  which  arose 
during  the  violence  of  the  French  revolution,  which  were 
unjustifiable  invasions  of  the  rights  of  independent  nations 
to  prescribe  their  own  forms  of  government,  and  to  deal 
in  their  discretion  with  their  own  domestic  concerns. 
Among  other  instances,  we  may  refer  to  the  invasion  of 
Holland  by  the  Prussian  arms  in  1787,  and  of  France  by 


*  Li'vy,  b.  33«  c.  30.    Florvs,  b.  2.  c.  7.     MonUtq.  Consid,  sur  Us  Cautet 
dela  Grand,  dea  Rom.  ch.  6. 

^  Mitford's  HuL  of  Greece ^  vol.  v.  127. 
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\]ic  Prussian  arms  in  1792,  and  of  wars  fomented  or 
declared  against  all  monarchical  forms  of  govern- 
•23  ment,  hy  tbe  French  rulers,  during  'the  early  aiid 
more  iiileraperate  stagea  of  their  revolutioii.  Wc 
may  cite  also  the  invasion  of  Naples  by  Austria  in  1S21, 
and  tlie  invasion  of  Spain  by  France  in  1823,  under  the 
pretest  of  putting  down  a  dangerous  spirit  of  internal 
revolution  and  reform,  as  instances  of  the  same  violation 
of  ihe  absolute  equality  and  independence  of  nations.' 
"-  Every  nation  has  an  undoubted  right  to  provide  for  its 
own  safety,  tind  to  take  due  precaution  against  distant  as 
well  as  i»i[)eiiding  danger."  A  rational  fear  is  said  to  be 
a  justifiable  CMUse  of  war.  Fosse  vicinvm  ijKpcdiri,  nc  in 
3UO  solo,  sine  alia  cavaa  suaque  cvidenti  vtilitate,  muninKtUum 
nobis  propinquvn  extrvat,  avt  alivd  ^tid  facial,  vndcjmta 

*  The  British  jEnvTrnmriil  lU'tHLitrd  brin^  ji  pnrty  tu  lite  prunicit^ti^J  doctnnpA 
and  proro«1iiiE>  of  llw  ronEn'M  o(  the  pfot  powern  of  rotitini?iital  Europe  nt 
Troppmi  aii'i  Laj-hnrh  in  ISitl,  nnd  at  V.-rona  in  1833,  nlul  which  gave  eannion 
to  the  invnsions  uTNnplm  Bnd  Spun.  It  wuncM  siippnaod  by  Grcnt  Briuin  that 
there  rxivled  in  cithiT  uTlhiiw  iiisloiim',  a  csw  of  aiu'h  direct  and  imminent  dan- 
ger to  the  saEeiy  of  oihi^r  nlnu'ii,  at  to  warrant,  upon  piiiiciples  of  international  law, 
a  forcible  inler&rence.  The  allipd  Bowrcignt*  who  auombfed  at  La)'l>ach  and 
Vcmnn,  do  not  npprar  lu  hove  dillered  eswntialljr  with  Great  Britain  as  lo  the 
gpncrol  principles  which  ought  lo  regulate  the  intsrfcrence  of  other  stales  in  the 
internal  afiiiira  of  NapW  ond  Spain,  Iml  ihejr  diflifed  in  the  appliration  of  tho«o 
imncipleri  t<»lherB4es  bi^fim!  ihem.  TlieyjastiAed  their  interference  on  thegroutid 
that  it  vaa  "necessaiy  liir  protecting  Italy  from  B  general  imurrcction,  and  the 
neighbouring  states  fnmi  iIh'  most  imminent  dangnrs." — "  That  there  eiiisted  a 
vast  conspinu-)'  agniinit  all  c«tnb1ishcil  power,  and  ogninat  all  tlio«e  right?  conxe- 
crated  by  that  social  order  under  which  Europe  had  enjoyed  so  many  centuries  of 
plury  and  hoiipiiiess." — "Thai,  in  respcciing  ibc  rights  and  independence  of  all 
legitimate  poVLtT,  lliey  regarded  a*  disavo«e<l  by  the  principles  wliieh  constitute 
the  public  eight  of  Cnnipe,  all  pretendi-d  nfonn  opcrotcd  hy  mvoli  and  open  hos- 
tility." Their  olgectu'tui  toptotect  tJicp^'aco  of  Europe  "against  those  disastrous 
ttllempt*  wliich  would  spread  ilie  horror  of  universal  annrt'hj-  over  the  civiliied 
world" — "  against  a  fanaticism  for  innoialion,  which  would  soon  have  rendered 
the  existence  uf  any  public  order  whatever pivblematicah"-'^"  That  they  were  far 
from  wishing  to  pi-olong  iliis  inierfeivnce  beyond  the  limiti  of  flricl  necessity,  mid 
would  Kwr  invivribc  to  ilwmselvcs  thi-  prescrvution  of  the  independence  and  of 
iIb' rights  of  each  stale."  C,re«Iar  DnpalikondDeclaTalUntpfllieSiivrrrigi,! 
vfA«tlrla.  Runia^uHd  /'™«ia,  Laylia--li,  Mny,  1821.  Annual  Rrgitler  (i>r 
18aJ,p.  503. 

'  VaHflyhi.c.  4.  t^  49.  SO. 
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formido  periculi  ariatur^  The  danger  must  be  great, 
distinct,  and  imminent,  and  not  rest  on  vague  and  uncer- 
tain suspicion.  .  The  British  government  officially  de- 
clared to  the  allied  powers  in  1821,**  that  no  government 
was  more  prepared  than  their  own,  "to  uphold  the  right 
of  any  state  or  states  to  interfere  where  their  own  security 
or  essential  interests  were  seriously  endangered  by  the 
iiitemal  transactions  of  another  state; — ^that  the  assump- 
tion of  the  right  was  only  to  be  justified  by  the  strongest 
necessity,  and  to  be  limited  and  regulated  thereby; — ^that 
it  could  not  receive  a  general  and  indiscriminate  applica- 
tion to  all  revolutionary  movements,  without  reference  to 
their  immediate  bearing  upon  some  particular  state  or 
states ; — ^that  its  exercise  was  an  exception  to  general  prin- 
ciples of  the  greatest  value  and  importance,  and  as  one 
that  only  properly  grows  out  of  the  circumstances  of  the 
special  case;  and  exceptions  of  this  description  could 
never,  without  the  utmost  danger,  be  so  far  reduced  to 
rule,  as  to  be  incorporated  into  the  ordinary  diplomacy 
of  states,  or  into  the  institutes  of  the  law  of  nations." 

*The  limitation  to  the  right  of  interference  with  ^24 
the  internal  concerns  of  other  states,  was  defined 
in  this  instance  with  uncommon  precision;  and  no 
form  of  civil  government  which  a  nation  may  think  pro- 
per to  prescribe  for  itself,  can  be  admitted  to  create  a 
case  of  necessity  justifying  an  interference  by  force  ;  for 
a  nation,  under  any  form  of  civil  policy  which  it  may 
choose  to  adopt,  is  competent  to  preserve  its  faith,  and 
to  maintain  the  relations  of  peace  and  amity  with  other 
powers. 

It  is  sometimes  a  very  grave  question,  when  and  how   A^ittMiw 


far  one  nation  has  a  right  to  assist  the  subjects  of  another,  ^wSl 
who  have  revolted,  and  implored  that  assistance.     It  is 


*  Huber  de  Jure  civiiatist  lib.  3.  c.  7.  sec  4. 

^  Lord  C<utUrtagV$  circular  despatch  of  January  19»  1821. 
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said,*  that  assistance  may  be  afibrded  consistently  with 
the  law  of  nations,  in  extreme  cases,  as  when  rulers  have 
violated  the  principles  of  the  social  compact,  and  given 
just  cause  to  their  subjects  to  consider  themselves  dis-^ 
charged  from  their  allegiance.  Vattel  mentions  the  case 
of  the  Prince  of  Orange  as  a  justifiable  interference, 
because  the  tyranny  of  James  11.  had  compelled  the 
English  nation  to  rise  in  their  defence,  and  call  for  his 
assistance.  The  right  of  interposition  must  depend  upon 
the  special  circumstances  of  the  case.  It  is  not  suscep^ 
tible  of  precise  limitations,  and  is  extremely  delicate  in 
the  application.  It  must  be  submitted  to  the  guidance 
of  eminent  discretion,  and  controlled  by  the  principles 
of  justice  and  sound  policy.  It  would  clearly  be  a  viola-* 
tion  of  the  law  of  nations,  to  invite  subjects  to  revolt 
who  were  under  actual  obedience,  however  just  their 
complaints ;  or  to  endeavour  to  produce  discontents,  vio- 
lence, and  rebellion,  in  neighbouring  states,  and  under 
colour  of  a  generous  assistance,  to  consummate  projects 
of  ambition  and  dominion.  The  most  unexceptionable 
precedents  are  those  in  which  the  interference  did  not 
take  place  until  the  new  states  had  actually  been  estab- 

lished,  and  sujficient  means  and  spirit  had  been 
*25     displayed  to  excite  a  confidence  •in  their  stabiUty.** 

The  assistance  that  England  gave  to  the  United 
Netherlands  when  they  were  struggling  against  Spain, 
and  the  assistance  that  France  gave  to  this  country  dur- 
ing the  war  of  our  revolution,  were  justifiable  acts,  found- 
ed in  wisdom  and  poUcy.  And  it  is  not  to  be  doubted 
that  the  government  of  the  United  States  had  a  perfect 
right,  in  the  year  1822,  to  consider,  as  it  then  did,  the 


*  VaUel,  b.  2.  c.  4.  sec.  56,  Ruther/ortht  b.  2.  c.  9.  See  also,  OroHut, 
lib.  2.  ch.  25.  sect.  8.     Puf.  b.  8.  ch.  6.  sec,  14, 

'*  The  Comm.  Pinheiro-Ferreira,  in  his  Coun  de  Droit  PubliCy  tome  ii.  p.  6» 
7.  very  decidedly  justifies  the  recognition,  when  the  reWted  pec^le  have  aoquire4 
such  stabOity. 
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Spanish  provinces  in  South  America  as  legitimate  powers, 
which  had  attained  sufBcient  solidity  and  strength  to  be 
entitled  to  the  rights  and  privileges  belonging  to  inde- 
pendent states.* 

Prior  to  the  recognition  of  the  independence  of  any 
of  the  Spanish  colonies  in  America,  and  during  the  ex- 
istence of  the  civil  war,  between  Spain  and  her  colonies, 
it  was  the  declared  poUcy  of  the  government  of  the 
United  States  to  remain  neutral,  and  to  allow  to  each  of 
the  belligerent  parties  the  same  rights  of  asylum  and 
hospitality,  and  to  consjider  them  in  respect  to  the  neu- 
tral relation  and  duties  of  the  United  States,  as  equally 
entitled  to  the  sovereign  rights  of  war  as  against  each 
other.  This  was  also  the  judicial  doctrine  of  the  supreme 
court  derived  from  the  policy  of  the  government,  and 
seems  to  have  been  regarded  as  a  principle  of  interna- 
tional law.** 

Nations  are  at  liberty  to  use  their  own  resources  in  such 
manner,  and  to  apply  them  to  such  purposes  as  they  may 
deem  best,  provided  they  do  not  violate  the  perfect  rights 


*  PreHdetWt  Menage  to  Congreee  ofZik  of  MareKi  1822,  and  act  of  Comr 
gre»9  of  ith  of  May,  1822,  ch.  52. 

<>  United  States  v.  Palmer,  3  Wheaion  R.  610.  634.  The  Santissima  Trinidad, 
7  Wkeato9j  283.  337.  See  also  Walley  v.  Schooner  Liberty,  12  Louinana  R. 
OS.  "  The  uniform  policy  and  practice  of  the  United  States,  as  declared  by 
President  Jackson  in  his  Mettage  to  Congress  of  the  21st  Decemierf  1836,  is 
to  avoid  all  interference  in  disputes  which  merely  relate  to  the  internal  govern- 
ment of  other  nations,  and  eventually  to  recognize  the  authority  of  the  prevailing 
par^,  without  reference  to  the  merits  of  the  original  controversy.  All  questions 
relative  to  the  government  of  foreign  nations,  whether  of  the  old  or  the  new  world, 
have  been  treated  by  the  United  States  as  questions  cffaot  only,  and  they  have 
cautiously  abstained  firom  deciding  tq>on  them  until  the  clearest  evidence  was  in 
their  possession  to  unable  them  to  decide  correctly."  It  belongs  to  the  legisla^ 
tive  or  executive  power  (according  to  the  character  of  the  government)  to  recog- 
nize the  independence  of  a  people  in  revolt  from  dieir  foreign  sovereign,  and  until 
such  acknowledgment  be  made,  courts  of  justice  are  bound  to  consider  the  ancient 
state  of  things  as  remaining  unaltered.  Ci^  of  Berne  v.  Bank  of  England,  9 
Vesey,  347.  The  Manilla,  1  Edw,  Adm,  R,  1.  Yrissarri  v.  Clement,  3  Sing- 
ham,  432.  Thompson  v.  Powles,  2  Simons,  194.  Taylor  v.  Barclay,  lb.  213. 
Rose  V.  Himely,  4  Cranch,  214.  Gelston  v.  Hoyt,  13  Johnson,  361,  U. 
States  V.  Fahner,  3  Wheaton,  610. 


as  Of  THE  LAW  OF  NATIONS.  [Pan  I. 

of  othrr  nations,  nor  endanger  their  safely,  nor  infringe 
Trwiio.  not  the  indidjieiisalile  duties  of  hiimanity.  Tliey  may  contract 
ehujtfoffo- alliances  with  particular  nations,  and  grajit  or  withliold 
particular  privileges,  in  their  discretion.  By  positive 
engagementsof  this  kind,  a  new  class  of  rights  and  duties 
is  created,  which  forms  the  conventional  law  of  nations, 
and  constitutes  ihe  most  diffusive,  and,  generally,  the  most 
important  branch  of  public  jurisprudence.  And  it  is  well 
to  be  undersl(X)d,  at  a  period  when  alterations  in  the  con- 
stitutions of  gn^-emments,  and  revolutions  in  slates,  are 
familiar,  thnt  it  is  a  clear  position  of  the  law  of  nations, 
that  treaties  are  not  aflbcted,  nor  positive  obligations  of 
any  kind  with  other  powers,  or  with  creditors,  weakened, 
by  any  such  mutations.  A  sta.te  neither  loses  any  of  its 
riglits,  nor  is  discharged  from  any  of  its  duties,  by  a  change 
in  the  form  uf  its  civil  government.  The  body-politic  is 
still  the  same,  though  it  may  have  a  different  organ  of 
commanication."  So,  if  a  state  should  be  divided  in  re- 
spect to  territory,  its  rights  and  obligations  are  not 
•26  impaired,  and  if  they  have  'not  been  apportioned 
by  special  agreement,  those  rights  are  to  be  enjoyed, 
and  those  obligations  fulfilled,  by  all  the  parts  in  common.'' 
joriHiiMiDD  The  extent  of  jurisdiction  over  the  adjoining  seas,  is 
iBfnu.  often  a  question  of  difficulty  and  of  dubious  right.  As 
far  as  a  nation  can  conveniendy  occupy,  and  that  occu- 
pancy is  acquired  by  prior  possession  or  treaty,  the  juris- 
diction is  exclusive.  Navigable  rivers  which  flow  through 
a  territory,  and  the  sea-coast  adjoining  it,  and  the  navi- 
gable waters  included  in  bays,  and  between  headlands 
and  arms  of  the  sea,  belong  to  the  sovereign  of  the  ad- 
joining territory,  as  being  necessary  to  tlie  safety  of  the 
nation,  and  to  the  undisturbed  use  of  the  neighbouring 


•  Grolist  de  Jan:,  lib.  2.  c.  9.  Beit.  8.  Prrf.  Droit  de  la  nalurt  ct  del 
Geiu par Barbeyrae,  tome  i.lis.  8.  ch.  12.  aect.  2.  3.  Burlamaqai,  Nat.  and 
Pol.  Lair,  vol.  ii.  pnrt  i.  ch.  9.  nee.  16.     RiUhcrfoTtk'i  Irutitatci,  b.  2.  ch.  10, 

"  Rutker/oTlh,  b.  2,  ch.  10. 


« 
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shores.*  The  open  sea  is  not  capable  of  being  possessed 
as  private  property.  The  free  use  of  the  ocean  for  navi- 
gation and  fishing,  is  common  to  all  mankind,  and  the 
public  jurists  generally  and  expUcitly  deny  that  the  main 
ocean  can  ever  be  appropriated.  The  subjects  of  all 
nations  meet  there,  in  time  of  peace,  on  a  footing  of  entire 
equality  and  independence.  No  nation  has  any  right  of 
jurisdiction  at  sea,  except  it  be  over  the  persons  of  its 
own  subjects,  in  its  own  public  and  private  vessels ;  and 
'  so  far  territorial  jurisdiction  may  be  considered  as  pre- 
served, for  the  vessels  of  a  nation  are,  in  many  respects, 
considered  as  portions  of  its  territory,  and  persbns  on 
board  are  protected  and  governed  by  the  law  of  the 
coimtry  to  which  the  vessel  belongs.  They  may  be  pun- 
ished for  offences  against  the  municipal  laws  of  the  state 
conunitted  on  board  its  pubhc  and  private  vessels  at  sea, 
and  on  board  of  its  public  vessels  in  foreign  ports-**  This 
jurisdiction  is  confined  to  the  ship ;  and  no  one  ship  has  a 
right  to  prohibit  the  approach  of  another  at  sea,  or  to 
draw  round  her  a  line  of  territorial  jurisdiction,  within 
which  no  other  is  at  hberty  to  intrude.  Every  vessel,  in 
time  of  peace,  has  a  right  to  consult  its  own  safety 
and  convenience,  •and  to  pursue  its  own  course  and  •27 
business,  without  being  disturbed,  when  it  does  not 
violate  the  rights  of  others.*^  As  to  narrow  seas,  and 
waters  approaching  the  land,  there  have  been  many  and 
sharp  controversies  among  the  European  nations,  con- 
cerning the  claim  for  exclusive  dominion.  The  questions 
arising  on  this  claim  are  not  very  clearly  defined  and 
setded,  and  extravagant  pretensions  are  occasionally  put 


»  Groiiust  b.  2.  c.  2.  sec.  12.— c.  3.  sec.  7.  Puff.  b.  3.  c.  3.  sec.  4. — ^b.  4.  c. 
5.  sec.  3  and  8.     Vattelf  b.  1.  ch.  22,  23. 

^  OroHuM,  b.  2.  c.  3.  sec.  10  and  13.  RtUherforth,  b.  2.  c.  9.  Vattel,  b.  1. 
c.  19.  sec.  216.  Forbes  v.  Cochrane,  2  Barnwell  4-  Cretwtll,  448.  Wkea^ 
Um*$  Elements  of  International  Law,  110. 

«  The  Moinnnna  Flora,  II  IVkeaton,  38. 
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fonvarci.  The  subject  abounds  in  curious  and  iniereet- 
ing  discussions,  and,  forlunatcly  for  the  peace  of  miin- 
kind,  they  are,  at   the  present  day,  matters   railier  of 

speculative  curiosity  than  of  use. 

Grolius  published  his  Marc  Liljcnaa,  against  the  Por- 
tuguese claim  to  an  exclusive  trade  to  the  Indies,  through 
the  South  Atlantic  and  Indiau  oceans,  and  he  shows  thai 
the  sea  was  not  capable  of  private  dominion.  He  vindi- 
cates the  ii'ce  navigation  of  the  ocean,  and  ihe  right  of 
commerce  between  nations,  and  justly  exposes  the  folly 
and  absurdity  of  the  Portuguese  claim,  Selden's  Mare 
Chivaum  was  intended  to  be  an  answer  to  the  doctrine  of 
Grotius,  and  he  undertook  to  prove,  by  the  laws,  usages, 
and  ojjinions  of  all  nations,  ancient  and  modem,  that  the 
sea  was,  in  [Kiiiu  of  fact,  eapable  of  private  dominion ; 
and  he  poured  a  flood  of  learning  over  the  subject.  He 
fell  lar  short  of  his  great  rival  in  the  force  and  beauty  of 
his  argument,  but  he  entirely  surpassed  him  in  the  extent 
and  vaiicty  of  his  citations  and  researches.  Having  es- 
tabhshed  the  fact,  that  most  nations  had  conceded  that 
the  sea  was  capable  of  private  dominion,  he  showed,  by 
numerous  documents  and  records,  that  the  Enghsli  nation 
hatl  always  asserted  and  enjoyed  a  supremacy  over  the 
surrounding  or  narrow  seas,  and  that  this  claim  had  been 
recognised  by  all  the  neighboring  nations.  Sir  Matthew 
Hale  considered  the  title  of  the  king  to  tlie  narrow  seas 
adjoining  the  coasts  of  England,  to  have  been  abundandy 
proved  by  the  treatise  of  Selden ;  and  Butler  speaks 
"2S  of  it  'as  a  work  of  profound  erudition."  Bynkcr- 
slioeck  has  also  written  a  treatise  on  the  same  con- 
tested subject,  in  which  he  concedes  to  Scldcn  much  of 
his  argument,  and  admits  that  tlie  sea  was  susceptible  of 
dominion,  though  he  denies  the  tide  of  the  EngUsh,  on 
the  ground  of  a  wimt  of  uninterrupted  possession.     He 

'  Uarg.  Lav  Tracli,  10.     Co.  Lilt.  lib.  3.  n.  20.5. 
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said  there  was  no  instance,  at  that  time,  in  which  the  sea 
was  subject  to  any  particular  sovereign,  where  the  sur- 
rounding territory  did  not  belong  to  him.* 

The  claim  of  dominion  to  close  or  narrow  seas,  is  still 
the  theme  of  discussion  and  controversy.  Puflfendorf  ** 
admits  that  in  a  narrow  sea  the  dominion  of  it,  and  the 
right  of  fishing  therein,  may  belong  to  the  sovereigns  of 
the  adjoining  shores.  Vattel  also*^  lays  down  the  position, 
that  the  various  uses  to  which  the  sea  contiguous  to  the 
coast  may  be  appUed,  render  it  justly  the  subject  of  pro- 
perty. People  fish  there,  and  draw  from  it  shells,  pearls, 
amber,  &c. ;  and  who  can  doubt,  he  observes,  but  that 
the  pearl  fisheries  of  Bahram  and  Ceylon,  may  be  law- 
fully enjoyed  as  property  .'*  Chitty,  in  his  work  on  com- 
mercial  law^^  has  entered  into  an  elaborate  vindication  of 
the  British  title  to  the  four  seas  surrounding  the  British 
islands,  and  known  by  the  name  of  the  British  seas,  and, 
consequently  to  the  exclusive  right  of  fishing,  and  of  con- 
trolling the  navigation  of  foreigners  therein.  On  the  other 
hand.  Sir  Wm.  Scott,  in  the  case  of  the  Twee  Gebroeders,'^ 
did  not  treat  the  claim  of  territory  to  contiguous  portions 
of  the  sea  with  much  indulgence.  He  said  the  general 
inclination  of  the  law  was  against  it ;  for  in  the  sea,  out 
of  the  reach  of  .cannon  shot,  universal  use  was  presumed, 
in  like  manner  as  a  common  use  in  rivers  flowing  through 
conterminous  states  was  presumed ;  and  yet,  in 
both  cases,  •there  might,  by  legal  possibility,  exist  ♦SQ 
a  pecuUar  property,  excluding  the  universal,  or  the 
common  use.  The  claim  of  Russia  to  sovereignty  over 
the  Pacific  ocean  north  of  the  51st  degree  of  latitude,  as 


■  Diggeriatio  de  Dominic  Marig.     BynJc.  OpcrOf  tome  ii.  124. 

**  Droit  de  la  Nat.  ct  Gens.  lib.  4.  ch.  5.  sec.  5—10. 

e  B.  1.  ch.  23. 

^  Vol.  i.  88—102. 

•  3  Rob.  Adm.  Rep.  336. 

Vol.  I.  5 
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a  close  sea,  was  considered  by  our  government,  in  1SS2, 
to  be  against  the  rights  of  olber  natioua.*  It  is  difficult 
to  draw  any  precise  or  determinate  conclusion,  amidst 
the  variety  of  opinions,  as  to  the  distance  to  which  a  state 
may  lawfully  extend  its  exclusive  dominion  over  the  sea 
adjoining  its  territories,  and  beyond  those  portions  of  the 
sea  which  are  embraced  by  harbours,  gulfs,  bays,  and 
estuaries,  and  over  which  its  jurisdiction  unquestionably 
exten<!s.''  All  tliat  can  reasonably  be  asserted  is,  that 
the  dominion  of  the  sovereign  of  the  shore  over  the  contigu- 
ous sea,  extends  as  far  as  is  requisite  for  his  safety,  and 
for  some  lawful  end.  A  more  extended  dominion  must 
rest  entirely  upon  force,  and  maritime  supremacy.  Ac- 
cording to  thf  current  of  modem  authority,  the  general 
territorial  jurisdiction  extends  into  the  sea  as  far  as  can- 
non sliot  will  reach,  and  no  farther,  and  this  is  generally 
calculated  to  be  a  marine  lengue ;  and  ttic  congress  of 
the  United  Stales  liave  recognized  diis  limitation,  by  au- 
thorizing the  District  Courts  to  take  cognizance  of  all 
captures  made  within  a  marine  league  of  llie  American 
shores.'  Theexecutive  authority  of  thiscountry, in  1793, 
considered  llie  whole  of  Delaware  bay  to  be  within  our 
territorial  jurisdiction  ;  and  it  rested  its  claim  upon  those 
authorities  which  admit  that  gulfs,  channels,  and  arms  of 
the  sea,  belong  to  the  jjeople  with  whose  lands  they  are 
encompassed.  It  was  intimated  that  the  law  of  nations 
would  justify  the  United  States  in  attaching  to  their 
coasts  an  extent  into  the  sea,  beyond  the  reach  of  cannon 
shot," 


•  Mr.  Adnm,'  UUtr  to  Ike  Jlfiiiia-i  Minitlcr,  March  30lk,  1822. 

■■  Aimii  an  Ihc  Maritimt  Lavof  E«ropt,  vol.i.  p,  'iOC,. 

'  Bgiii.  H-  Pub.  J.  c.  8.      Vatic!,  h.  1.  c.  23.  joc.  989.     Act  aj  Caugrcii. 

ineritk,  ITUI.rb.  50. 

'Of»HioHo/lkeAlloni-yaeueraIroHeertiiiigllieiei2urea/lhriliipnra»g': 

ilrinill,o/Mai/,lTia,a»Jllid.e'lerpfHc'SeCTelar3ofS'atctethcFrc«fh 

-iniiltr,  aj  \M  May,  17aj. 
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OopsiderJAg  the  great  extent  of  the  line  of  the  Ame- 
rican coastd,  we  have  a  right  to  claim  for  fiscal  aiid 
defensive  regulations,  a  liberal  extension  of  maritime 
jurisdiction ;  and  it  would  not  be  unreasonable,  as  I  ap- 
prehend, to  assume,  for  domestic  purposes  connected 
with  our  safety  and  welfare,  the  control  of  the  waters 
on  our  coasts,  though  included  within  lines  stretching 
from  quite  distant  headlands,  as,  for  instance,  from  Cape 
Ann  to  Cape  Cod,  and  from  Nantucket  to  Montauck 
Point,  and  from  that  point  to  the  capes  of  the  Delaware, 
and  from  the  south  cape  of  Florida  to  the  Mississippi. 
It  is  certain  that  our  government  would  be  disposed  to 
view  with  some  uneasiness  and  sensibility,  in  the  case 
of  war  between  other  maritime  powers,  the  use  of  the 
waters  of  our  coast,  far  beyond  the  reach  of  cannon  shot, 
as  cruising  ground  for  belligerent  purposes.  In  1793, 
our  government  thought  they  were  entitled,  in  reason,  to 
as  broad  a  margin  of  protected  navigation  as  any  nation 
whatever,  though  at  that  time  they  did  not  positively 
insist  beyond  the  distance  of  a  marine  league  from  the 
sea  shores  ;•  and,  in  1806,  our  government  thought  it 
would  not  be  unreasonable,  considering  the  extent  of  the 
United  States,  the  shoalness  of  their  coast,  and  the  natu- 
ral indication  furnished  by  the  well-defined  path  of  the 
Gulf  Stream,  to  expect  an  immunity  from  belligerent 
warfare,  for  the  space  between  that  limit  and  the  Ame- 
rican shore.  It  ought,  at  least,  to  be  insisted,  that  the 
extent  of  the  neutral  immunity  should  correspond  with 
the  claims  maintained  by  Great  Britain  around  her  own 
territory,  and  that  no  belligerent  right  should  be  exercised 
within  "  the  chambers  formed  by  headlands,  or  any 
where  at  sea  within  the  distance  of  four  leagues,  or 
from  a  right  line  from  one  headland  to  another."**     In 

^  Mr,  JeffersoiCs  Letter  to  M.  Geiut,  November  Bth^  1793. 
*>  Mr,  Madi4on*s  Letter  to  Mceers,  Monroe  and  Pinckney,  doled  May  17 th, 
1806. 
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the  act  of  congress  of  March  2d,  1799,  ch.  128,  sec.  25, 
26, 27, 99,  contained  the  same  prohibition ;  and  the  exer- 
cise of  jurisdiction,  to  that  distance,  for  the  safety  and 
protection  of  the  revenue  laws,  was  declared  by  the  Su- 
preme Court,  in  Church  v.  Huthard^^  to  be  conformable 
to  the  laws  and  usages  of  nations. 

As  the  end  of  the  law  of  nations  is  the  hppiness  Rifhuor 

and  perfection  •of  the  general  society  of  mankind,  •32 
it  enjoins  upon  every  nation  the  punctual  observance 
of  benevolence  and  good  will,  as  weU  as  of  justice, 
towards  its  neighbours.**  This  is  equally  the  policy  and 
the  duty  of  nations.  They  ought  to  cultivate  a  free  inter- 
course for  commercial  purposes,  in  order  to  supply  each 
other's  wants,  and  promote  each  other's  prosperity.  The 
variety  of  climates  and  productions  on  the  surface  of  the 
globe,  and  the  facility  of  communication,  by  means  of 
rivers,  lakes,  and  the  ocean,  invite  to  a  Uberal  commerce, 
as  agreeable  to  the  law  of  nature,  and  extremely  con- 
ducive to  national  amity,  industry,  and  happiness.*  The 
numerous  wants  of  civilized  life,  can  only  be  supplied  by 
mutual  exchange  between  nations  of  the  peculiar  produc- 
tions of  each  ;  and  who  that  is  familiar  with  the  English 
classics,  has  not  dwelt  with  deUght  on  the  description  of 
the  extent  and  blessings  of  EngUsh  conmierce,  which 
Addison  has  given  with  such  graceful  simplicity,  and  such 
enchanting  elegance,  in  one  of  the  Spectator's  visits  to  the 
Royal  Exchange  .?**  But  as  every  nation  has  the  right, 
and  is  disposed  to  exercise  it,  of  judging  for  itself,  in 
respect  to  the  poUcy  and  extent  of  its  commercial  arrange- 
ments, the  general  freedom  of  trade,  however  reasonably 
and  strongly  it  may  be  inculcated  in  the  modem  school 


•  2  Cranch,  187. 

^  VaUeVs  Prelim,  sec.  12, 13.  b.  2.  ch.  1.  sec.  2, 3. 

«   VaUel,  b.  2.  ch.  2.  sec.  21. 

**  Spectator,  vol.  i.  No.  69. 
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•  of  political  economy,  is  but  an  imperfect  nght,  jand  neces- 
sarily subject  to  such  regulations  and  restrictions,  as  each 
nation  may  think  proper  to  prescribe  for  itself.  Every 
state  may  monopolize  as  much  as  it  pleases  of  its  own 
internal  and  colonial  trade,  or  grant  to  other  nations,  with 
whom  it  deals,  such  distinctions  and  particular  privileges 
as  it  may  deem  conducive  to  its  interest.*  The  cele- 
•33  brated  Enghsh  •navigation  act  of  Charles  IL  con- 
tained nothing,  said  Martens,  contrary  to  the  law  of 
nations,  notwithstanding  it  was  very  embarrassing  to  other 
countries.  When  the  United  States  put  an  entire  stop  to 
their  commerce  with  the  world,  in  December,  1307,  by  lay- 
ing a  general  embargo  on  their  trade,  without  distinction  as 
to  nation,  or  limit  as  to  time,  no  other  power  complained  of 
it,  and  the  foreign  government  most  a^ected  by  it,  and 
against  whose  interests  it  was  more  inunediately  dire<;ted, 
declared  to  our  government,**  tliat  as  a  municipal  regula- 
tion, foreign  states  had  no  concern  with  it,  and  that  the 
British  government  did  not  conceive  that  they  had  the 
right,  or  the  pretension,  to  make  any  complaint  of  it,  and 
that  they  had  made  none. 

No  nation  has  a  right,  in  time  of  peace,  to  interfere 
with,  or  interrupt,  any  commerce  which  is  lawful  by  the 
law  of  nations,  and  carried  on  between  other  independent 
powers,  or  between  different  members  of  the  same  state. 
The  claim  of  the  Portuguese,  in  the  height  of  thdir  mari- 
time power  in  India,  to  exclude  all  j^uropean  people 
fix)m  commerce  with  Asia,  was  contrary  to  national  law, 
and  a  just  cause  of  war.  Vattel  called  it  a  pretension 
no   less  iniquitous  than  chimerical.*      The  attempt  of 


•  Puff.  b.  4.  ch.  5.  sec.  10.  VaUel,  b.  1.  ch.  8.  sec.  92.  97.  MartcrW  Sum- 
mary of  the  Law  of  Nations,  146. 148.  1  ChiUy  on  Commercial  Law,  76 — 81. 
Mr.  Canning' »  Letters  to  Mr.  Oallatin,  of  September  11th  and  November  13th, 
1826.  Mr.  Gallatin  to  Mr,  Canning,  September  22d  and  December  28di,  1826, 
and  Mr.  Clay  to  Mr.  OaUaiin,  November  11th,  1826. 

•>  Mr.  Canning* 8  Letter  to  Mr.  Pinckney,  September  23d,  1808. 

<"  B.  2.  ch.  2.  sec.  24. 
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Russia  to  appropriate  to  herself  an  exclusive  trade  in  the 
North  Pacific,  met  with  a  prompt  resistance  on  the  part 
of  this  country ;  anA  the  government  of  the  United  States 
claimed  for  its  citizens  the  right  to  carry  on  trade  with 
the  aboriginal  natives,  on  the  north-west  coast  of  America, 
without  the  territorial  jurisdiction  of  other  nations,  even 
in  arms  and  anmiunitions  of  war.* 

Treaties  of  commerce,  defining  and  establishing  the  coaMreiia 
rights  and  extent  of  commercial  intercourse,  have  been 
found  to  be  of  great  utility ;  and  they  occupy  a  very  im- 
portant title  in  the  code  of  national  law.  They  were 
considered,  ♦even  two  centuries  ago,  to  be  so  con-  •34 
ducive  to  the  public  welfare,  as  to  overcome  the 
bigotry  of  the  times :  and  Lord  Coke**  admitted  them  to 
be  one  of  the  four  kinds  of  national  compacts  that  might, 
lawfully,  be  made  with  infidels.  They  have  multiplied 
exceedingly  within  the  last  century,  for  it  has  been  found 
by  experience,  that  the  general  Uberty  of  trade,  resting 
solely  on  principles  of  common  right,  benevolence,  and 
sound  policy,  was  too  vague  and  precarious  to  be  consist- 
ent with  the  safety  of  the  extended  intercourse  and  com- 
plicated interests  of  great  commercial  states.  Every  na- 
tion may  enter  into  such  commercial  treaties,  and  grant 
such  special  privileges,  as  they  think  proper ;  and  no  nation, 
to  whom  the  like  privileges  are  not  conceded,  has  a  right 
to  take  offence,  provided  those  treaties  do  not  affect  their 
perfect  rights.  A  state  may  enter  into  a  treaty,  by  which 
it  grants  exclusive  privileges  to  one  nation,  and  deprives 
itself  of  the  Uberty  to  grant  similar  privileges  to  any  other. 
Thus,  Portugal,  in  1703,  by  her  treaty  with  England,  gave 
her  the  monopoly  of  her  wine  trade :  and  the  Dutch,  for- 
merly, by  a  treaty  with  Ceylon,  engrossed  the  cinnamon 

*  Mr,  Adaim£  Letter  to  the  Russian  Minuter,  March  30th,  ld22.  See  also 
Mr.  FortfUCi  Letter  to  the  American  Minister  at  8t.  Petertburgh,  November 
3d,  1837. 

•»  4  /««/.  155. 
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trade,  and,  latterly,  they  have  monopolized  the  trade  of 
Japan.'  These  are  matters  of  strict  legal  right ;  but  it 
is,  nevertheless,  in  a  moral  sense,  the  duty  of  every  na- 
tion to  deal  kindly,  liberally,  and  impartially  towards  all 
mankind,  and  not  to  bind  itself  by  treaty  with  one  nation, 
in  contravention  of  those  general  duties  which  the  law  of 
nature  dictates  to  be  due  to  the  rest  of  the  world.** 
Panafe  Evcry  uatiou  is  bound,  in  time  of  peace,  to  grant  a 
tewito^J! '"  passage,  for  lawful  purposes,  over  their  lands,  rivers, 
and  seas,  to  the  people  of  other  states,  whenever  it  can 
be  permitted  without  inconvenience  ;  and  burthensome 
conditions  ought  not  to  be  annexed  to  the  transit  of  per- 
sons and  property.  If,  however,  any  government 
*35  deems  the  introduction  of  ♦foreigners,  or  their 
merchandise,  injurious  to  those  interests  of  their 
own  people  which  they  are  bound  to  protect  and  promote, 
they  are  at  liberty  to  withhold  the  indulgence.  The  entry 
of  foreigners  and  their  effects  is  not  an  absolute  right,  but 
only  one  of  imperfect  obhgation,  and  it  is  subject  to  the 
discretion  of  the  government  which  tolerates  it.®     The 


■  1  Chittyon  Commercial  Z,<7ir,  40,  41,  42. 

•*  It  has  been  the  policy  of  the  United  States  to  encourage,  in  its  diplomatic 
intercours?  with  other  nations,  the  most  perfect  freedom  and  equality  in  relation 
to  the  rig^hts  and  interests  of  navigation.  This  is  the  principle  contained  in  the 
commercial  treaty  between  the  United  States  and  the  federation  of  Central 
Americn,  of  the  5th  December,  1825.  By  that  treaty  whatever  can  be  imported 
into,  or  exported  from,  the  ports  of  the  one  comitry,in  its  own  vessels,  may  in  like 
manner,  and  upon  the  same  terms  and  conditions,  be  imported  or  exported  m  the 
vessels  of  the  other  country.  The  same  rule  is  contained  in  the  treaties  of  the 
United  States  with  Denmark,  Sweden,  and  the  Hanseatic  cities. 

«  Pvff.  b.  3.  ch.  3.  sec.  5,  6,  7.  RtUherfortk,  b.  2.  ch.  9.  Vallel,  b.  2.  ch. 
7.  sec.  94.— ch.  8.  sec.  100.— ch.  9.  sec.  123.  130.— ch.  10.  sec.  132.  1  CfUtty, 
84 — 89.  M.  Pinhciro-Pcrreira  {Cours  de  Droit  PuhiiCy  tome  ii.  p.  1^,  20.) 
complains  vehemently  of  the  checks  created  by  passports  and  the  preventive 
police  of  the  continental  governments  of  Europe,  upon  emigration  and  the  transit 
and  sqjoimi  of  foreigners.  He  calls  it  legal  tyranny,  and  contrasts  such  policy 
with  that  of  the  United  States,  "  the  classic  land  of  civil  liberty."  But  I  am  of 
opinion,  notwithstanding,  that  every  government  has  the  right,  and  is  bound  in 
duty,  to  judge  for  itself,  how  far  the  unlimited  power  of  emigration,  and  of  the 
ncUnission  and  residence  of  strangers  and  emigrants,  may  be  consistent  ^ith  its 
owA  local  interests,  institutions,  and  safety. 


^ 
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State  may  even  levy  a  tax  or  toll  upon  the  persons  and 
property  of  strangers  in  transitu^  provided  the  same  be  a 
reasonable  charge,  by  way  of  recompense  for  the  expense 
which  the  accommodation  creates.*  These  things  are 
now  generally  settled  in  commercial  treaties,  by  which 
it  is  usually  stipulated,  that  there  shall  be  free  navigation 
and  commerce  between  the  nations,  and  a  free  entry  to 
persons  and  property,  subject  to  the  ordinary  revenue 
and  police  laws  of  the  country,  and  the  special  terms 
and  conditions  prescribed  by  treaty. 

A  nation  possessing  only  the  upper  parts  of  a  naviga-  v- 
ble  river,  is  entitled  to  descend  to  the  sea  without  being 
embarrassed  by  useless  and  oppressive  duties  or  regula- 
tions. It  is  doubtless  a  right  of  imperfect  obligation,  but 
one  that  cannoljustly.be  withheld  without  good  cause. 
When  Spain,  in  the  year  1792,  owned  the  mouth,  and 
both  banks  of  the  lower  Mississippi,  and  the  United 
States  the  left  bank  of  the  upper  portion  of  the  same,  it 
was  strongly  contended  on  the  part  of  the  United  States, 
that  by  the  law  of  nature  and  nation^,  we  were  entitled 
to  the  navigation  of  that  river  to  the  sea,  subject  only  to 
such  modifications  as  Spain  might  reasonably  deem 
necessary  for  her  safety  and  fiscal  accommodation.  It 
was  further  contended,  that  the  right  to  the  end,  carried 
with  it,  as  an  incident,  the  right  of  the  means  requisite 
to  attain  the  end ;  such,  for  instance,  as  the  right 
•to  moor  vessels  to  the  shore,  and  to  land  in  cases  •36 
of  necessity.  The  same  clear  right  of  the  United 
States  to  the  free  navigation  of  the  Mississippi  through 
the  territories  of  Spain  to  the  ocean,  was  asserted  by  the 
Congress  under  the  confederation.**     The  claim  in  that 


*  Rutherforth,  b.  2.  ch.  9.  Vattel,  b.  2.  ch.  10.  sec.  124.  1  Chittfy  103— 
106. 

^  Ingtructians  given  to  Mr.  Jay^  in  1780,  and  again  in  1785.  Resolulion 
of  Congres9  of  September,  1783.  Report  of  the  Secretary  of  State  to  the 
President,  March  ISth,  17D2. 
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case,  with  the  qualificatiojis  ajinexed  to  it,  was  :well 
grounded  on  the  principles  and  authorities  of  the  law  of 
nations.*  The  like  claimy  and  founded  on  the  sam^ 
principles  of  natural  law,  and  on  the  authority  of  jurists 
.and  thq  conventional  law  of  nations,  has  been  made  on 
behalf  of  the  people  of  the  United  States  to  navigate  the 
St.  Lawrence  to  ajad  from  the  sea,  and  it  has  been  dis- 
cussed at  large  between  the  American  and  British 
governments..^ 
8«mjndT     \Vhen  foreigners  are  admitted  into  a  state  upon  free 

of  criminaU.         it 

^d  liberal  terpis,  the  public  faith  becomes  pledged  for 
their  protection.  The  courts  of  justice  ought  to  be  freely 
.open  to  them  as  a  resort  for  the  redress  of  their  grievan- 
.ces.  But  strangers  are  equally  bound  with  natives,  to 
obedience  to  the  laws  of  the  coimtry  during  the  time 
they  sojourn  in  it,  and  jhey  are  equally  amenable  for 


•  OroUug,  lib.  2.  ch.  2.  sec.  11,  12, 13.  15.— ch,  3.  sec.  12.  Puf.  lib.  3.  ch. 
3.  sec.  5,  6.  8.  Vatiel,  b.  1.  sec.  292.— b.  2.  sec.  127.  129.  132^  At  the  Con- 
gress of  Vienna,  in  1815,  the  allied  sovereigns  agreed  to  the  fi:ee  nav^tion  of 
the  great  navigable  rivers  of  Germany  and  ancient  Poland,  to  their  mouths, 
in  favour  of  all  who  should  conform  to  the  regulations  under  which  the  af> 
fiTinchisement  was  to  be  granted.  The  English  government,  so  late  as  1830, 
continued  to  assert  a  right  under  the  treaty  of  Vienna,  or  federal  act  of  1815,  to 
the  free  navigation  of  the  Rhine,  and  to  hold  that  it  was  accessible  to  the  vessels 
of  all  nations,  to  the  extent  of  its  navigation,  subject  to  moderate  duties,  for  the 
presenation  of  the  p^ths  on  the  sides  of  t)ie  river,  quid  for  tjie  maintenance  of 
the  proi>er  police.  And  by  the  convention  concluded  at  Mayence,  March  31st, 
1831,  between  all  the  ripuarian  States  of  the  Rhine,  the  navigation  of  diat  river 
W.B0  declared  free  firom  the  point  where  it  becomes  navigable  into  the  see«  inclu- 
ding its  two  principal  outlets  or  mouths  in  the  kingdom  of  the  Netherlands,  the 
Leek  and  the  Waalf  passing  by  Rotterdam  and  Briel,  through  the  first  named  out- 
let, and  by  Dortrecht  and  Holvoetsluys,  through  the  latter,  with  the  use  of  the 
artificial  ^anal  of  Voome  and  Holvoetsluys.  The  convention  provides  regula- 
tions of  police  and  toll  duties  on  vessels  and  merchandise  passing  to  and  from 
the  sea  through  the  Netherlands,  and  by  the  difierent  ports  of  the  upper  States 
on  the  Rhine.      Whcato7i's  Elements  of  International  Late,  155. 

•*  Mr.  Wheaton,  in  his  Elements  of  International  Law,  p.  160 — 164,  has  given 
the  substance  of  the  arguments  pro.  and  eon,  taken  from  congressional  docu- 
ments of  the  sessions  of  1827  and  1828.  It  was  insisted  on  the  part  of  Gireat 
Britain,  that  this  right  of  passage  was  not  an  absolute  natural  right,  but  an  im- 
perfect right,  restricted  to  the  right  of  transit  for  purposes  of  innocent  utility,  to 
be  exclusively  determined  by  the  local  sovereign. 
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infiuctions  of  the  law.  It  has  sometimes  been  made  a 
question^  how  far  one  government  was  boimd  by  the 
law  of  nations,  and  independent  of  treaty,  to  surrender, 
upon  demand,  fugitives  from  justice,  who,  having  com- 
mitted crimes  in  one  country^  flee  to  another  for  shelter- 
It  is  declared  by  some  of  the  most  distinguished 
pubUc  jurists,*  that  every  •state  is  bound  to  deny  •S? 
an  asylum  to  criminals,  and  upon  appUcation  and  due 


*  Orotiut^  b.  2.  ch.  21.  sec.  3,  4,  5,  and  Heineceius*  Cam.  h.  t.  Burlama- 
qui,  vol.  ii.  part  4.  ch.  3.  sec.  23 — 29.  Rutherforth,  h.  2.  c.  9.  vol.  2,  p.  496. 
Vattelj  b.  2.  ch.  6.  sec.  76^  77.  See  ^lestions  de  Droit,  rau  Etranger,  par 
Merlin,  for  discussions  on  this  subject  in  France.  P.  Voet  de  SteUtUit,  p.  297, 
says,  that  the  surrender  of  criminals  is  denied  according  to  the  usage  of  almo»t 
all  Christian  nations,  except  in  cases  of  humanity,  (nm  ex  hvfnundtaie.)  The 
English  decisions  in  support  of  the  right  and  the  practice  of  surrender  of  fugitives 
chaiged  with  atrocious  crimes  are  Rex  v.  Hutchinson,  3  Kehle,  785.  Case  of 
Lundy,  2  Vefd.  314.  Rex  v.  Kimberly,  Str.  848.  S.C.  Barnard,  K.  B.  vol. 
i.  225.  Fits  gib.  IIK  East  India  Company  v.  Campbell,  I  Vetey,  246.  Heath, 
J.,  in  4  Taunton,  34.  Eunomus  Dialog.  3.  sect.  67.  Sergeant  Hill's  opinion  (and 
his  authority  and  learning  as  a  lawyer  were  pre-eminent)  given  to  government  in 
1792.  See  Edin.  Review,  No.  83,  p.  129.  139.  141.  The  American  decisions 
on  the  question  are,  in  the  matter  of  Washburn,  4  Johns.  Ch.  Rep.  106.  Com- 
monwealth v.  Deacon,  10  Serg.  4*  Ratcle,  123.  Rex  v.  6all,-  decided  by  Ch. 
J.  Reid,  at  Montreal,  and  reported  in  Amer.  Jur.  297.  Case  of  Jose  Ferreire 
Jos  Santos,  2  Broehenbourgh,  492.  Two  of  those  cases,  viz. :  that  in  4th  Johnson 
and  before  Ch.  J.  Reid,  are  for  the  duty  of  surrender,  and  the  other  two  against 
it,  unless  specially  provided  for  by  treaty.  Mr.  Justice  SCoiy  cites  the  conflicting 
authorities,  both  foreign  and  domestic,  on  this  intei^dng  question  v  but  intimates 
no  opinion.  Comm.  on  the  Constitution,  vol.  iii.  p.  675,  676.  Comm.  on  the 
Conflict  of  Laws,  p.  520 — 522.  But  afterwjirds,  in  U.  States  v.  Davis,  2  Sunir 
ner,  486,  Judge  Story  expressed  great  doubts,  whether,  upon  principles  of  inter- 
national law,  and  independent  of  statute  or  treaty,  any  court  of  justice  is 
authorized  to  surrender  a  fugitive  from  justice.  In  the  spring  of  1839,  George 
Holmes,  being  charged  with  the  crime  of  murder,  committed  in  Lower  Cahada, 
fled  into  the  State  of  Vermont,  and  his  surrender  was  demanded  by  the  Grovemor 
General  of  Canada.  Application  was  made  by  authority/  in  Vermont,  to  the 
President  of  the  United  States,  who  decUned  to  act  through  an  alleged  want  of 
power,  and  the  case  came  back  to  the  Governor  of  Vermont.  Afler  hearing 
counsel  and  giving  the  subject  great  consideration.  Governor  Jennison  decided 
that  it  was  his  duty  to  siurendcr  the  fugitive.  The  case  was  afterwards,  and 
before  any  actual  suirender,  carried  up  before  the  Supreme  Court  of  that  State 
upon  habeas  corpus,  and  elaborately  argued  in  July,  1839,  and  the  decision  of 
the  governor  affirmed.  The  case  was  aftenVards  carried  up  to  the  Supremo 
Court  of  the  United  States  in  the  winter  of  1^40,  and  the  court  declared  that 
they  had  not  jurisdiction  in  the  case. 
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ciicc  ot  n';is()ii:i])l(>  ltouikIs  lor  llic  clinrm',  and 
to  putllic  nccu.sctl  ii])()ii  his  trial.     The  guihy  j 
not  be  tried  and  punished  by  Jiny  otlier  jurisdic 
the  one  whose  laws  have  been  violated,  and,  l 
the  duty  of  surrendering  him  applies  as  well  to 
of  the  subjects  of  the  state  surrendering,  as  to 
of  subjects  of  the  power  demanding  the  fugiti\i 
only  difficidty,  in  the  absence  of  positive  agreem 
sists  in  drawing  the  line  between  the  class  of  ofl 
which  the  usage  of  nations  does,  and  to  which 
not  apply,  inasmuch  as  it  is  understood,  in  pra 
apply  only  to  crimes  of  great  atrocity,  or  deepl; 
ing  the  public  safety.     The  act  of  the  legislature  i 
York,  of  the  6th  of  April,  1822,  ch.  148,  gave  faji 
the  surrender  of  fugitives,  by  authorizing  the  gc 
in  his  discretion,  on  requisition  from  a  foreign 
nent,  to  surrender  up  fugitives  charged  with  i 
brgery,  larceny,  or  other  crimes,  which,  by  the  ! 
his  state,  were  punishable  with  death  or  impria 
1  the  state  prison  ;  provided  the  evidence  of  crir 
rus  sufficient,  by  our  laws,  to  detain  the  party  i 
1  a  like  charge.*     Such  a  legislative  provisi< 
'quisite,  for  the  jiidicial  power  ean  do  more  thai 
e   fumtive  to  ho  arrested  nn/1  .1.  ♦•••- 
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charge  of  this  duty,  to  the  proper  organ  of  communica- 
tion with  the  power  that  makes  the  demand.^ 


*  The  constitQticm  of  the  United  States  has  provided  foi*  the  surrender  of 
iiifitives  from  justice  as  between  the  several  ttales  in  cases  "  of  treason,  felony 
and  other  crime,"  but  it  has  not  designated  the  specific  crime*  for  which  a  sur- 
render is  to  be  made,  and  this  has  led  to  difficulties  as  between  the  states.  Thus 
for  instance  in  1839,  the  Governor  of  Virginia  made  application  to  the  Govmior 
of  New- York,  for  the  surrender  of  three  men  charged  by  affidavit  as  being  fugi- 
tives from  justice  in  felaniouslp  stecding  and  taking  awaiffrom  one  CoUey  in 
Virginia  a  negro  slave  Isaac ^  the  property  of  CoUey.  The  application  was 
made  under  the  act  of  Congress  of  February  12th,  1793,  ch.  7.  sect.  1,  founded 
on  the  constitution  of  the  United  States,  art.  4.  sec.  2,  as  being  a  case  of"  treason, 
felony  or  other  crime^^^  within  the  constitution  and  the  low,  and  certified  as  the 
statute  directed.  The  Grovemor  of  New- York  refused  to  surrender  the  supposed 
fugitives,  on  the  ground  that  slaveiy  and  property  in  slaves  did  not  exist  in  New- 
York,  and  that  the  ofience  was  not  a  crime  known  to  the  laws  of  New-York,  and 
consequently  not  a  crime  within  the  meaning  of  the  constitution  and  statute  of 
the  United  States.  The  executive  and  legislative  authorities  of  Viiginia,  on  the 
other  hand,  considered  the  case  to  be  within  the  provision  of  the  constitution  aad 
the  law,  and  that  the  refiisal  was  a  denial  of  ri^t.  It  wf»  contended  that  the 
constitution  of  the  United  States  recognizes  the  lawful  existence  of  slaves  as  pro- 
perty, for  it  apportions  the  representation  among  the  states  on  the  basis  of  the 
distinction  bet^'cen  free  persons  and  other  persons ;  and  it  provides  in  art.  4.  sec. 
2,  for  their  surrender  when  escaping  from  one  state  to  another: — ^that  slaves  wero 
regarded  by  law  as  propmty  in  nearly  aU  the  states  and  protected  as  such,  and 
particidarly  in  New-York  when  the  constitution  was  made ;  and  that  the  repeal  of 
those  laws  and  renunciation  of  that  species  of  proper^  in  one  state,  does  not 
affect  the  validity  of  the  laws  and  of  that  species  of  property  in  another  stale  f 
and  that  the  refusal  to  surrender  felons  who  steal  that  property  in  Virginia,  and 
flee  with  it  or  widiout  it  to  New-York,  on  the  ground  that  blacks  are  no  longer 
r^[arded  as  property  in  New-York,  is  a  violation  of  the  federal  compact  and  of 
the  act  of  Congress  founded  thereon.  This  case  and  that  of  Holmesj  mentioned 
in  a  preceding  note,  involve  veiy  grave  considerations.  I  have  read  and  considered 
every  authority,  document  and  argument  on  the  subject  that  were  within  my  com' 
mand,  and  in  my  hiunble  view  of  the  questions,  I  cannot  but  be  of  opinion  that 
the  claim  of  the  Canadian  authorities  in  the  one  case,  and  of  the  Governor  of 
Viigimain  the  other  case  were  equally  well  founded,  and  entitled  to  be  recognised 
and  cnforeed.  In  the  case  from  Canada,  the  jurisdiction  a£  it  belonged  exclusively 
to  the  authorities  of  Vei-mont.  The  United  States  have  no  jtuisdicdon  in  such 
cases  except  under  a  treaty  provision.  The  duty  of  surrendering  on  due  demand 
fWim  the  foreign  government,  and  on  due  preliminary  proof  of  the  crime  chaiged^ 
is  part  of  the  common  law  of  the  land,  founded  on  the  law  of  nations  as  part  of 
that  law ;  and  the  state  executive  is  to  cause  that  law  to  be  executed  and  to  he 
assisted  by  judicial  process  if  necessary.  The  statute  of  New-Yoric  is  docinve 
evidence  of  the  sense  of  that  state,  and  it  was  in  eveiy  respect  an  expedient,  just 
and  wise  provision  in  no  way  repugnant  to  the  constitution  or  law  of  the  United 
States,  for  it  was  "  no  agreement  or  compact  with  a  foreign  power."  The  whole 
subject  is  a  proper  matter  of  state  concern,  under  the  guidance  of  municipal  law. 


..wv   1      Ul      (.•lllllll, 

Ik'V   should  lin|)j)('ii  to  1)1'  suhjccts  of  the  >t.iLt 
licv  had  lied.     Mr.   Ward'^  considers  these 
evidence  of  the  advancement  of  society  inregi 
Drder,** 


[stipulations  in  national  treaties  always  excepted,)  and  if  their 
itatute  provision,  the  exercise  of  the  powei*  must  rest  in  sound  le 
18  to  the  nature  of  the  crime  and  as  to  the  sufficiency  of  the  proof, 
ations  is  not  sufficiently  precise  to  dispense  with  the  exercise  of  tl 
lut  private  murder^  as  in  the  Vermont  case,  is  free  of  all  di£Bcul^ 
e  dealing  unjustly  with  the  aggrieved  foreign  government,  and  be  ' 
racefiil  to  the  character  of  the  state  and  to  our  constitutional  autho 
1  asylum  to  fugitivea  loaded  with  such  atrocity.     If  there  be  no  au 
iimtiy,  state,  or  national,  to  surrender  such  a  fugitive,  then  it  is 
>out  the  authority  of  the  law  of  nations  as  part  of  the  commoo 
public  law,  the  personification  as  it  were  of  natural  justice,  bece 
nentity,  the  beautiful  figment  of  philosophers,  and  destitute  of  all  i 
the  fortunes  of  mankind." 

»  HuU  of  the  Law  of  Nations,  vol.  ii.  318—320. 
'  By  the  treaty  of  amity,  commerce  and  navigation  between  Great 
United  States,  in  November,  1795,  it  was  by  the  !27th  article  li^i^eed, 
rged  with  murder  or  forgery,  seeking  an  asylum  in  the  dominii 
ty,  should  be  delivered  up  on  due  requisition,  provided  the  evidei 
ty  be  sufficient  to  justify  apprehension  and  conmiitment  for 
ice  had  been  committed  in  the  jurisdiction  where  the  requistti< 
this  treaty  on  this  and  other  points  expired  by  its  own  limitatii 
ration  of  twelve  years.     The  legislature  of  the  kingdom  of  Be 
of  the  first  of  October,  1833,  authorized  the  surrender  of  fu 
e^i  countries  upon  the  churire  <if  imin!«'r.  nipe.  arson,  covintt'riVit 
roiii   or  foririns:   piihlic   haiilv    paper,  pcrjuiy,  roMti'ry,    theft,   t) 
(■  trustees  and  lVau(liil«'»>»  ••••••' — 
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Ambassadors  fonn  an  exception  to  the  general  case  of 
foreigners  resident  in  the  country,  and  they  are  exempted 
absolutely  from  all  allegiance,  and  from  all  responsibility 
to  the  laws  of  the  coimtry  to  which  they  are  deputed. 
As  they  are  representatives  of  their  sovereigns,  and 
requisite  for  negotiations  and  friendly  intercourse,  their 
persons,  by  the  consent  of  all  nations,  have  been  deemed 
inviolable,  and  the  instances  are  rare  in  which  popular 
passions,  or  perfidious  policy,  have  violated  this  inmiunity. 
Some  very  honourable  examples  of  respect  for  the  rights 
x)f  ambassadors,  even  when  their  privileges  would  seem 
injustice  to  have  been  forfeited  on  gxrcount  of  the  gross 
abuse  of  them,  are  to  be  met  with  in  the  ancient  Roman 
annals,  notwithstanding  the  extreme  arrogance  of  their 
pretensions,  and  the  intemperance  of  their  mihtary  spirit.* 
If,  however,  ambassadors  should  be  so  regardless  of 
their  duty,  and  of  the  object  of  their  privilege,  as  to 
insult,  or  openly  attack  the  laws  or  government  of  the 


Legiilationt  et  d'Economie  Politiqucj  No.  2.  FarU,  December,  1833.  Some 
other  fineign  juruts,  of  more  established  repatationy  maintain  the  name  doctrine, 
and  hold,  that  crimes  conunitted  in  one  state,  may,  if  the  criminal  bo  foimd  in 
another  state,  be,  upon  demand,  pmiished  there.  Hurtiut  de  Colli*.  Leg,  P, 
Vott,  de  Statui,  cited  in  Story* 9  Comm.  on  the  Conflict  of  LawSf  516 — 520. 
Martens*  Late  of  Nations^  b.  3.  ch.  3.  sec.  22,  23.  Orotius  de  Jure  B.  Sf  P. 
b.  2.  ch.  21.  sec.  4.  The  latter  says,  that  every  government  is  bound  to  piuish 
the  fugitive  criminal  on  demand,  or  deliver  him  up.  But  the  better  opinion  now 
is,  both  on  principle  and  authority,  that  the  prosecution  and  punishment  of  crimes 
are  left  exclusively  to  the  tribunals  of  the  country  where  they  are  committed. 
Kaimet'  Princip.  of  EquUyy  vol.  ii.  326.  Merlin^  Repertoire  Souverainit^, 
sec.  5.  n.  7.  p.  757,  758.  Pardestus,  Droit  Comm.  tome  v.  art.  1467.  If, 
indeed,  the  fugitive  is  to  be  tried  and  punished  for  a  crime  committed  out  of  the 
territory,  the  punishment  must  be  according  to  the  law  of  the  place  where  the 
ofience  was  committed.  Delieta  puniuntur  juxia  mores  loci  commissi  delicti, 
et  nan  loci  ubi  de  crimine  cognoscitur,  Bartholus,  cited  in  Henry  on  Foreign 
Law,  47.  It  is,  however,  a  decided  and  settled  principle  in  the  English  and 
American  law,  that  the  penal  laws  of  a  country  do  not  reach,  in  their  disabilities, 
or  penal  effects,  beyond  the  jurisdiction  where  they  are  establbhed.  Folliott  v. 
Ogden,  1  H,  Blacks.  123.  135.  Lord  EUenborough,  Wolff  v.  Oxhohn,  6  Maule 
«$>  8elw.  99.  Commonwealth  of  Massachusetts  v.  Green,  17  Mass.  Rep.  514, 
539—543.  Scoville  v.  Canfield,  14  Johns.  Rep.  338.  340. 
;  Uvyy  b.  2.  c.  4.  b.  30.  c.  25. 
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going  to  and  letoming  from  the  govemment  to  which  he 
is  deputed.  To  arrest  him  under  such  circumstances 
would  be  a  breach  of  his  privilege  as  a  public  minister.^ 
The  attendants  of  the  ambassador  attached  to  his  person^ 
and  the  efiects  in  his  use,  and  the  house  in  which  he  re- 
sides, are  under  his  protection  and  privilege,  and  equally 
exempt  from  the  foreign  jurisdiction,  though  there  are 
strong  instances  in  which  their  inviolability  has  been  de- 
nied and  invaded.^  The  distinction  between  ambassar 
dors,  ministers  plenipotentiary,  envoys  extraordinary,  and 
resident  ministers,  relates  to  diplomatic  precedence  and 
etiquette,  and  not  to  their  essential  powers  and  privileges.* 


'  VaUel,  b.  4.  ch.  7^  aecu  68,  84.  Holbrook  and  odten  v.  HeodeanoD,  New- 
York  Superior  Courts  December  2d,  1839.  In  diis  case  Henderton,  the  minb- 
ter  firom  the  Repablic  of  Texas  to  France,  was  arrested  in  New- York  for  debt  while 
on  his  return  from  France  to  Texas  by  the  way  of  New-Yoik,  and  the  court  diflchax|;ed 
him  from  the  arrest.  It  was  held  that  an  entry  into  the  country  in  time  of  peace 
did  not  require  for  the  protection  of  the  person,  a  passport,  thoQ^  the  law  ai>- 
sumes  that  passports  may  be  granted  by  the  government  of  the  Umted  States. 
Act  of  Congrett,  April  30, 1790,  sect.  27.  Passports,  though  named  in  our  law, 
are  unknown  in  practice.  The  protection  is  implied  by  natural  and  municipal  law, 
and  it  is  the  dutjr  of  the  courts  of  justice,  when  cases  arise  before  them,  to  enforce 
the  law  of  nations  on  this  subject,  as  part  of  the  law  of  the  land.  The  doctrine  of 
tntematioiial  law.  Us  laid  down  by  Vattel,  is  founded  •in  good  sense  md  public 
policy,  and  sustained  by  the  interests  and  courtesy  of  nattons.  Grotku  says,  b«  3« 
ckL  18.  sect.  5.  that  the  obligation  to  pto^ed  ambassadors  extends  only  to  the 
power  to  whom  the  embassy  is  sent,  and  does  not  extend  to  the  power  through 
whose  territories  the  ambassador  presumes  to  pass  without  a  passport.  But  that 
harsh  and  narrow  nde  is  now  justly  exploded. 

i>  Rmiherforth,  b.  2.  ch.  9.  Ward's  HUtory,  rol.  iL  552, 553.  VatUl,  b.  A* 
ch.  8.  see<  118.  United  States  r.  Hand,  2  W€uh,  Cir,  Rep*  435.  The  duties 
and  privUeges  of  a  public  minister  are  detailed  at  laj^  by  Mr.  Wheaton,  in  his 
EUmenii  of  hUmaiional  Law,  p.  174 — 184,  and  from  his  long  residence  at  two 
of  the  European  courts  in  a  diplomatic  character,  his  authority  on  the  subject  ac- 
quires adcBtional  force. 

*  Mairteniy  p.  201— 207 1  VaUelf  b<  4.  ch.  6.  Chargi  d'affaires  is  a  dipio' 
matic  representative  or  minister  of  the  fourth  gnside;  and  a  ferident  minitter 
seems  not  to  be  equal  to  a  minuter  pUtUpotenHary,  Nor  is  a  minister  pleni- 
potentiary of  ^qtiflll  rank  and  ^gnity  with  stn  ambasiador,  who  n*  i^esents  the 
person  of  his  sovereign.  The  great  powers  at  the  congress  of  Vienna  in  1815, 
by  an  arrangement  divided  diplomatic  agents  into  four  classes:  1.  Ambassadors, 
legates,  or  nuncios.  2.  Envoys,  ministers,  and  other  agents  accredited  to  the 
sovereigns.    3.  Mimstors  resident,  accredited  to  sovereignfl.    4.  Chaig^  d'af* 
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A  government  may,  in  its  discretion,  lawfully 
refuse  to  receive  an  ambassador,  and  without  af- 
fordii^g  any  just  cause  for  war,  though  the  act  would, 
probably,  excite  unfriendly  dispositions,  unless  accom- 
panied with  conciliatory  explanations.  The  refusal  may 
be  upon  the  ground  of  the  ambassador's  bad  character, 
or  former  ofiensive  conduct,  or  because  the  special  sub- 
ject of  the  embassy  is  not  proper,  or  not  convenient  for 
discussion.*  A  state  may  also  be  divided  and  distracted 
by  civil  wars,  so  as  to  render  it  inexpedient  to  acknow- 
ledge the  supremacy  of  eitherparty.  Bynkershoeck  says,** 
that  this  right  of  sending  ambassadors  belongs  to  the  ruling 
party,  in  whom  stet  ret  agendi  potesUis.  This  is  placing 
the  right  where  all  foreign  governments  place  it,  in  the 
government  de  factOf  which  is  in  the  actual  exercise  of 
power ;  but  the  government  to  whom  the  ambassador  is 
sent,  may  exercise  its  discretion  in  receivijag,  or  refusing 
to  receive  him. 

It  sometimes  becomes  a  grave  question,  in  national  dis- 
cussions, how  far  the  sovereign  is  bound  by  the  act  of  his 


fidres,  accredited  to  the  department  of  foreign  relations.  The  C«iimi.  PinheirOy 
Ferreira,  the  Portuguese  publicist,  and  himself  a  minuter  d*itatf  in  his  Cour»  de 
Droit  PubliCt  classes  together  ehargH  d^affaire»j  minuter*  residenif  or  simply 
ministers  or  residents j  as  diplomatic  agents  of  the  third  class.  The  United  States 
are  usually  represented  at  the  courts  of  the  great  powers  of  the  first  class  by  inini»- 
ters  plenipotentiary,  and  at  those  of  an  inferior  class  by  a  chargis  d'affaires;  and  they 
have  never  sent  a  person  of  the  rank  of  ambassador  in  the  diplomatic  sense.  The 
Prince  of  Orange  once  expressed  to  Mr.  Adams  his  surprise  diat  the  United  States 
had  not  put  themselves  in  that  respect  on  a  level  with  the  crowned  heads.  DipU- 
nuUic  Correspondence  1  edited  by  Mr.  Sparks,  voL  vii.  108.  The  questions  con- 
cerning precedence  among  the  members  of  fiae  diplonoAtic  corps  at  foreign  courts, 
were  all  happily  settled  by  the  congress  of  Vienna  in  1815,  and  signed  by  the  re- 
presentatives of  the  eight  principal  European  powers.  It  was  agreed  that  diplo- 
matic agents  of  the  respective  classes  take  rank  according  to  the  date  of  the  offi- 
cial notice  of  their  arrival,  and  that  the  order  of  signature  of  ministers  to  acts  or 
treaties  between  several  powers,  that  allow  of  the  altemat,  should  be  determined 
by  lot.  Reeueil  de$  Piiees  OffieieUes,  tome  viii.  No.  17.  Wheaton**  EUmenU 
of  International  Law,  170,  171. 

•  Rutherforthy  b.  2.  ch.  9. 

^  Qtue«<.  J.Pi«*.Ub.2.ch.  3. 
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minister.  This  will  depend  upon  the  nature  and  terms  of 
his  authority.*  It  is  now  the  usual  course  for  every  go- 
vernment to  reserve  to  itself  the  right  to  ratify  or  dissent 
from  the  treaty  agreed  to  by  its  ambassador.  A  general 
letter  of  credence  is  the  ordinary  letter  of  attorney, 
or  credential  of  the  minister ;  and  it  is  not  under- 
stood to  confer  a  power  •upon  the  minister  to  •41 
bind  his  sovereign  conclusively.  To  do  so  im- 
portant an  act  would  require,  at  least,  a  distinct  and 
special  power,  containing  an  express  authority  to  bind 
the  principal  definitively,  without  the  right  of  review,  or 
the  necessity  of  ratification  on  his  part.**  This  is  not  the 
ordinary  or  prudent  course  of  business.  Ministers  always 
act  under  instructions  which  are  confidential,  and  which, 
it  is  admitted,  they  are  not  bound  to  disclose  f  and  it  is  a 
well  grounded  custom,  as  Vattel  observes,**  that  any  en- 
gagement which  the  minister  shall  enter  into  is  of  no  force 
among  sovereigns,  unless  ratified  by  his  principal.  This 
is  now  the  usage,  although  the  treaty  may  have  been 
signed  by  plenipotentiaries.* 

Consids  are  conmiercial  agents,  appointed  to  reside  in  coiuuia. 
the  sea-ports  of  foreign  countries,  with  a  conmiission  to 
watch  over  the  conmiercial  rights  and  privileges  of  the 
nation  deputing  them.  The  establishment  of  consuls  is 
one  of  the  most  useful  of  modem  commercial  institutions. 
They  were  first  appointed  about  the  l'2th  century,  in  the 


'  The  diBcretion  and  reserve  with  which  a  public  minister  ought  to  act  in  rela- 
tion to  the  countxy  in  which  be  resides,  is  strongly  exemplified  in  the  case  of  the  SaOy 
Ann.  {Steward 9  Vice- Adm.Rep/d^.)  It  was  held  diat  a  license  granted  by  the 
British  minister  at  New-York,  after  the  commencement  of  the  war  of  1812,  to  an 
American  citizen  to  export  provisions  to  a  British  island,  was  inconsistent  with  his 
diplomatic  character  and  du^,  and  void;  and  the  decision  was  declared  to  be 
correct  and  proper  by  the  Lords  Commissioners  on  appeal. 

^  Bynk,  Q.  Jur.  Pttb.  lib.  2.  ch.  7. 

c  Wicquefort't  VAmb.,  tome  i.  sec.  14.    Martentt  p*  217. 

^  B.  4.  c.  6.  sec.  77. 

*  Bynk,  ubitupra.  VaUel,  b.  2«  ch.  12.  sec^  156.  MarteiUf  b.  2.  ch.  1.  sect. 
3.    The  EUza  Ann,  1  Dodton'$Adm,  Rep,  244. 


...  .  .4v  li  UK  L  MtiiK'ci  ai^ciitsJ'    (yonsiils  have  been  i 
;iii(l  cxlciulcd  lo  cA'cry  part  ot"  the  world,  whei 
lion  ajid  cominerce  can  successfully  penetrate, 
duties  and  privileges  are  now  generally  lii 
♦43    defined  in  treaties  of  commerce,  or  by  th' 
regulations  of  the  country  which  they  jrepre 
some  places  they  have  been  invested  with  judicit 
over  disputes  between  their  own  merchants  ii 
jx)rts ;  but  in  the  commercial  treaties  made  1 
Britain,  there  is  rarely  any  stipulation  for  clothi 
with  judicial  authority,  except  in  treaties  with 
bary  powers  i  and  in  England  it  has  been  heh 
consul  is  not  strictly  a  judicial  offiper,  and  they  ha 
no  judicial  power.^**   It  has  been  urged  by  some 
as  a  matter  highly  expedient,  to  estabhsh  rules  r 
merchants  abroad  to  submit  their  disputes  to  the 
authority  of  their  own  consuls,  particularly  with  n 
lo  shipping  concerns.     But  no  government  can  ii 
consuls  with  judicial  power  over  their  own  subje 
breign  country,  without  the  consent  of  the  gov< 
)f  the  foreign  country,  founded  on  treaty  5  and 
LO  instance,  in  any  nation  of  Europe,  of  the  admi 
riminal  iurisdictinn  in  fr 


trkr'r\t . 
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specially  authorize  them  to  receive  the  protests  of  masters 
and  others  relating  to  American  conmierce,  and  they  de- 
clare that  consular  certificates,  under  seal,  shall  receive 
faith  and  credit  in  the  courts  of  the  United  States.  It  is 
likewise  made  their  duty,  where  the  laws  of  the  country 
permit,  to  administer  on  the  personal  estates  of  American 
citizens,  dying  within  their  consulates,  and  leaving  no 
legal  representative,  and  to  take  charge  of  and  secure  the 
effects  of  stranded  American  vessels,  in  the  absence  of 
the  master,  owner,  or  consignee  ;  and  they  are  bound  to 
provide  for  destitute  seamen  within  their  consulates,  and 
to  send  them,  at  the  public  expense,  to  the  United  States ; 
smd  it  is  made  the  duty  of  masters  of  American  vessels 
on  arrival  at  a  foreign  port,  to  deposit  their  registers,  sea 
letters,  and  passports  with  the  consul,  vice-consul,  or 
commercial  agent,  if  any  at  the  port,  though  this  injunc- 
tion only  applies  when  the  vessel  shall  have  come  to  an 
entry  or  transacted  business  at  the  port'  These  particu- 
lar powers  and  duties  are  similar  to  those  prescribed 
to  British  consuls,  and  to  consuls  under  the  consu- 
lar •convention  between  the  United  States  and  •43 
France  in  1788 ;  and  they  are  in  accordance  with 
the  usages  of  nadons,  and  are  not  to  be  construed  to  the 
exclusion  of  others,  resulting  fix)m  the  nature  of  the  con- 
sular appointment.*  The  former  consular  convention  be- 
tween France  and  this  country,  allowed  consuls  to  exer- 


'  Tolcr  V.  White,  Ware'a  Rep.  277.  American  consuls  having  no  judicial 
power,  cannot  take  cognizance  of  the  offences  of  seamen  in  foreign  ports,  or 
exempt  the  master  from  his  own  responsibility.  The  Win.  HarrUf  U.  8.  D, 
Court  for  Maine  t  Ware^s  Rep.  367.  But  when  an  American  vessel  puts  into 
a  port  of  necessi^  for  repairs,  a  survey  to  ascertain  the  damage  may,  it  seems, 
according  to  usage,  be  directed  by  the  American  consul,  as  part  of  his  official 
du^.  Potter  v.  The  Ocean  In*.  Co.  C.  C.  U.  S.  for  Massachussets,  October, 
1837.  The  English  Prerogative  Court,  before  Sir  Herbert  Jenner  in  1839,  in  the 
case  of  AapinwcUl  v.  NichoU,  held,  that  an  American  consul  was  not  in  that  ca* 
parity  permitted  by  die  law  of  England  to  administer  upon  the  personal  estate  of 
a  domiciled  citizen  of  the  United  States  dying  in  England. 

i>  1  Beav>e$'  L.  M.  tit.  ConsuU,  p.  202, 293. 
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cise  police  over  aU  vessels  of  their  respective  nations, 
"  within  the  interior  of  tlie  vessels,"  and  lo  exercise  a 
species  of  civil  jurisdiction,  by  determining  disputes  con- 
cerning wages,  and  between  the  masters  and  crews  of 
vessels  belonging  to  their  own  country.  The  jurisdiction 
claimed  under  the  consular  convention  with  France,  was 
merely  voluntary,  and  altogether  exclusive  of  any  coercive 
authority ;''  and  we  have  no  treaty  at  present  which  con- 
cedes even  sucli  consular  functions.  The  doctrine  of  our 
courts  is,'"  that  a  foreign  consul,  duly  recognized  by  our 
government,  may  assert  and  defend,  as  a  competent 
party,  the  rights  of  properly  of  the  individuals  of  his  na- 
tion, in  the  courts  of  the  United  States,  and  may  institute 
suits  for  that  purpose,  without  any  special  authority  from 
the  party  for  whose  benefit  he  acts.  But  the  court,  in 
that  case,  said  that  they  could  not  go  so  far  as  to  recog- 
nize a  right  in  a  vice-consul  to  receive  actual  restitution 
of  the  property,  or  its  proceeds,  without  showing  some 
specific  power,  for  the  purpose,  from  the  party  in  interest. 
No  nation  is  bound  to  receive  a  foreign  consul,  unless 
it  has  agreed  to  do  so  by  treaty,  and  the  refusal  is  no 
violation  of  the  peace  and  amity  between  the  nations. 
Consuls  are  to  be  approved  and  admitted  in  the  usual 
form,  and  if  any  consul  be  guilty  of  illegal  or  improper 
conduct,  he  is  liable  to  have  his  cxeqiialtir  or  written  re- 
cognition of  his  character,  revoked,  and  to  be  punished 
according  to  the  laws  of  the  country  in  which  he  is  consul ; 
or  lie  may  be  sent  back  to  his  own  country,  at 
•44  the  discretion  of  the  government  "which  he  has  of- 
fended. The  French  consuls  are  forbidden  to  be 
concerned  in  commerce,  and,  by  the  act  of  congress  of 
February  28th,  1803,  American  consuls  residing  on  the 
Barbary  coast,  are  forbidden  also ;  but  British  and  Ame- 
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rican  consuls  are  generally  at  liberty  to  be  concerned  in 
trade ;  and  in  such  cases  the  character  of  consul  does 
not  give  any  protection  to  that  of  merchant,  when  these 
characters  are  united  in  the  same  person.*  Though  the 
fimctions  of  consul  would  seem  to  require,  that  he  should 
not  be  a  subject  of  the  state  in  which  he  resides,  yet  the 
practice  of  the  maritime  powers  is  quite  las  on  this  point, 
and  it  is  usual  and  thought  most  convenient,  to  appoint 
subjects  of  the  foreign  country  to  be  consuls  at  its  ports. 

A  consul  is  not  such  a  public  minister  as  to  be  entitled 
to  the  privileges  appertaining  to  that  character,  nor  is  he 
under  the  special  pnotection  of  the  law  of  nations.  He 
is  entitled  to  privileges  to  a  certain  extent,  such  as  for 
safe  conduct,  but  he  is  not  entitled  to  the  jm  gentium. 
Vattel  thinks,**  that  his  functions  require  that  he  should 
be  independent  of  the  ordinary  criminal  jurisdiction  of  the 
country,  and  that  he  ought  not  to  be  molested,  unless  he 
violates  the  law  of  nations  by  some  enormous  crime ;  and 
that  if  guilty  of  any  crime,  he  ought  to  be  sent  home  to 
be  punished.  But  no  such  immunities  have  been  con- 
ferred on  consuls  by  the  modem  practice  of  nations  }  and 
it  may  be  considered  as  settled  law,  that  consuls  do  not 
enjoy  the  protection  of  the  law  of  nations,  any  more  than 
other  persons  who  enter  the  country  under  a  safe  conduct. 
In  civil  and  criminal  cases  they  are  equally  subject  to 
the  laws  of  the  country  in  which  they  reside.*  The 
same  doctrine  declared  by  the  pubUc  ♦jurists,  has     ^45 


•  Beawea*  L.  M.  vol.  i.  tit.  Consuls,  p.  291.  1  ChUiy,  57,  58.  The  Indian 
Chief,  3  Rob.  Adm.  Rep.  27.  VaUelf  b.  4.  sect.  114.  Arnold  and  Ramsay  v. 
U.  Ins.  Co.  1  Joknton^B  CetseSf  363.  American  consub  abroad  have  no  salariet*, 
and  are  paid  by  fees  of  office.  A  suggestion  was  made  in  congress  in  March,  1840, 
that  it  would  be  advisable  to  change  our  consular  system  in  that  respect,  by  con- 
fining consuls  to  their  business  of  consuls  and  to  allow  them  salaries. 

k  B.  2.  ch.  2.  sec.  34. 

«  Wiequefort'i  VAmb.  b.  1.  ch.  5.  Bynk.  deforo  legat.  ch.  10.  Martens* 
Smmm.  b.  4.  ch.  3.  sec.  8.  Beawea*  JL.  if.,  vol.  i.  tit.  Consuls.  Pardeuut 
Droit  CommereitU,  tome  iv.  148.  183. 


J 
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been  frequently  laid  down  in  the  English  and  Ame- 
rican courts  ol'justice."  It  seems,  however,  from  some 
decisions  in  France  mentioned  by  Mr.  Warden,''  that 
foreign  consuls  cannot  be  prosecuted  before  a  French 
tribunjd  for  dcis  done  by  them  in  France  by  order  of  their 
government,  and  with  tlie  authorization  of  the  French 
government,  and  that  in  general  a  consul  cannot  be  pro- 
secuted without  the  previous  consent  of  liis  government. 
Consular  privileges  are  much  less  extensive  in  Christian 
than  in  Mahometan  countries.  In  the  latter  they  cannot 
be  imprisoned  for  any  cause  whatever,  except  by  de- 
manding justice  against  them  of  the  Porte,''  and  they 
partake  very  considerably  of  the  character  and  importance 
of  resident  ministers.  They  are  diplomatic  agents  under 
the  name  of  consuls,  and  enjoy  the  rights  and  privileges 
which  the  Ottoman  Porte  recognizes  in  relation  to  the 
foreign  ministers  resident  at  Constantinople.''  By  treaty, 
an  entire  immunity  is  usually  given  to  the  persons,  do- 
mestics, and  effects  of  the  resident  consuls,  and  ,no 
consuls  reside  with  the  Barbary  states  but  under  the  pro- 
tection of  treaties.* 


■  Vii-eash  v.  BivkcT.  3  Mavie  ^  ScIk.  aB^.  Clarke  v.  Creliro,  t  Taanl. 
Jlep.  lOB.  Uiiilcd  Sau^  v,  Rarara,  3  DaUat,  297.  Tfac  Commonwealth  v. 
Kurslnli;  5  Scrg.  ^  RojfU,  545.     Do  La  Kunl's  co»E,  2  A'o«  ^  M'Cord,  317. 

>-  Oh  Comnh,  p.  108— llC. 

"  1  C*itfy.7l. 

^  The  whole  Kraiik  quaner  of  Smynia^is  Ht  this  day  unJer  the  juriNlicdon  of 
Eumpmn  tanwAn,  and  oil  mailer?  touching  the  rights  of  foreign  leriidenls,  fkll 
nniler  the  cxdusivo  cogiiiiance  of  llw  retp«:live  conauln.  Sci  ihc  consul*  of  Bar- 
celona.  in  ihi'  middle  ages^  verc  clothed  with  many  of  the  functions  of  modem 

•  ShaUr'i  8kelchetof  Algieri,i.1i9.  307.  By  the  tn'oty  of  amity  and  com- 
merce between  ibc  United  Statm  and  the  Sultan  of  Muscat  in  Ainbia,  ratified  on 
tlio  SOili  of  June,  183-1,  Atnerican  con^ulA  maybe  appointed  to  reside  in  the  porta 
of  the  Sultan,  wheiv  the  firincipal  commerce  is  carried  on  (and  wluch  of  course 
nuy  include  ports  on  tlie  African  coBiit  and  in  the  islaiKl  of  Zanzibar,  wiiliin  the 
domains  of  ibe  Sulian.)  Such  eonaul»  an-  to  \k  exclusive  judge*  of  all  disputes  in 
niits  wherein  Aineric>iU  citiienit  sliull  be  engaged  with  each  other,  and  to  rccci™ 
tlie  prcipeity  of  American  citiiena dying  within  his  dominions,  and  the  persons  and 
{itopetly  of  tkc  consul*  and  of  (Iieir  households  arc  to  be  iaviidate.     The  coDsular 
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Considering  the  importancfe  of  the  consular  functions, 
and  the  activity  which  is  required  of  them  in  all  great 
maritime  ports,  and  the  approach  which  consuls  make  to 
the  eflScacy  and  dignity  of  diplomatic  characters,  it  was 
a  wise  provision  in  the  constitution  of  the  United  States, 
which  gave  to  the  supreme  court  original  jurisdiction  in 
all  cases  affecting  consuls,  as  weU  as  ambassadors  and 
other  pubUc  ministers,  and  the  federal  jurisdiction  is 
understood  to  be  exclusive  of  the  state  courts.* 


establiahment  of  the  United  States  is  very  imperfect,  and  especially  in  relation  to 
the  countries  in  the  East  Indian  regions.  The  claims  of  commerce,  as  well  as  the 
character  of  the  United  States,  would  seem  to  require  that  the  functions  of  consuls 
and  the  provision  for  their  support  should  be  better  regulated,  and  that  they  ought 
not  to  be  left  to  the  necessity  of  making  their  consular  duties  subsidiary  to  their 
business  as  merchants  and  fectors.  See  a  valuable  plan  in  relation  to  consular 
establishments  in  the  countries  East  of  the  Cape  of  Good  Hope,  in  a  pamphlet 
entitled  **  Outline  of  a  Consular  Establishment  for  the  United  States  of  America 
in  Eastern  Asia,"  and  which  is  noticed  in  the  North  American  Review  for  Octo- 
ber, 1838,  followed  by  some  judicious  reflections  on  the  subject. 

»  Conmionwealth  v.  Korsloff,  5  Serg.  ^  RawUy  545.  Hall  v.  Young,  3  Pick' 
ering  80.  Davis  v.  Packard,  7  Peter i'  U.  S.  Rep.  276.  Sartori  v.  Hamilton, 
1  Qreeni  A.  J.  Rep,  107.     See  alsp,  tn/ra,  p.  298.  304. 
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LECTURE  m. 


Ol'   THE   DECLARATION,   JLSD   OTHER  KAHLV    MEASUBBS 
OP  A  STATE   OF    WAR. 

ly  llie  last  Lecture,  we  considered  the  principal  rigbl 
and  tiiitics  of  nations  in  a  state  of  peace  ;  and  if  t 
duties  were  generally  and  duly  fulfilled,  a  new  order  a 
tilings  would  arise,  and  shnd  n  bripliter  lisht  over  the 
history  ol'hiiman  jiflitirs.  I'eace  is  said  to  be  the  natu- 
ral stale  of  miin,  ;ind  war  is  undertaken  for  the  sake  of 
peiice,  wliicli  is  its  only  lawful  end  and  purijose."  War, 
to  use  ihc  language  of  Lord  Bacon,''  is  one  of  the  highest 
triids  of  right .:  for,  as  princes  and  states  acknowledge 
no  suiierior  U]M>n  earth,  they  put  themselves  upon  the 
justice  of  Go<.l  l»y  an  appeal  to  arms.  The  liistory  of 
mankind  is  an  almost  uninterrujited  narration  of  a  state 
of  war,  and  gives  colour  to  the  extravagant  theory  of 
Hoblies,"  who  maintains,  that  the  natural  state  of  man  is 
a  state  of  war  of  all  against  all ;  and  it  adds  plausibility 
to  the  conchisions  of  those  other  writers,  who,  having 
known  and  studied  the  Indian  character,  insist,  that  con- 
tinual war  is  tlie  natural  instinct  and  ap|>etite  of  man  in 
a  savage  state.  It  is,  doubtless,  true,  that  a  sincere  dis- 
position for  ])cace,  and  a  just  appreciation  of  its  bless; 


■  Cie.  ,!>■  OJ.  1.11.  ™i  23. 
1.  „4-.  J.      ValM,h.A-i]..l. 
I-  Biifm'i  Il'uiii,  viiUiii,  p.  i 
'  Ltvialhan,  part  I.  ch.  ID. 


Barlamnqvi,  part  i.  ch. 
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ings,  axe  the  natural  and   necessary  result  of  science 
and  civilization. 

•The  right  of  self-defence  is  part  of  the  law  ^48  seir  d*. 
of  our  nature,  and  it  is  the  indispensable  duty  of 
civil  society  to  protect  its  members  in  the  enjoyment  of 
their  rights,  both  of  person  and  property.  This  is  the 
ftindamental  principle  of  the  social  compact.  An  injury 
either  done  or  threatened,  to  the  perfect  rights  of  the 
nation,  or  of  any  of  its  members,  and  susceptible  of  no 
other  redress,  is  a  just  cause  of  war.  The  injury  may 
consist,  not  only  in  the  direct  violation  of  personal  or 
political  rights,  but  in  wrongfully  withholding  what  is 
due,  or  in  the  refusal  of  a  reasonable  reparation  for 
injuries  committed,  or  of  adequate  explanation  or  secu- 
rity in  respect  to  manifest  and  impending  danger.' 
Grotius  condemns  the  doctrine,  that  war  may  be  under- 
taken to  weaken  the  power  of  a  neighbour,  under  the 
apprehension  that  its  further  increase  may  render  him 
dangerous.  This  would  be  contrary  to  justice,  unless 
we  were  morally  certain,  not  only  of  a  capacity,  but  of 
an  actual  intention  to  injure  us.  We  ought  rather  to 
meet  the  anticipated  danger  by  a  diUgent  cultivation, 
and  prudent  management,  of  our  own  resources.  We 
ought  tx)  conciliate  the  respect  and  good  will  of  other 
nations,  and  secure  their  assistance  in  case  of  need,  by 
the  benevolence  and  justice  of  our  conduct.  War  is  not 
to  be  resorted  to  without  absolute  necessity,  nor  unless 
peace  would  be  more  dangerous  and  more  miserable 
than  war  itself.  An  injury  to  an  individual  member  of 
a  state,  is  a  just  cause  of  war,  if  redress  be  refused,  but 
a  nation  is  not  boimd  to  go  to  war  on  so  shght  a  founda- 
tion ;  for  it  may  of  itself  grant  indemnity  to  the  injured 
party,  and  if  this  cannot  be  done,  yet  the  good  of  the 


»  OroHus,  b.  2.  ch.  1.  and  22.     Ruiherforikf  b.  2.  ch.  9.     VaUel,  b.  3.  ch.  3. 
sec.  26. 
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whole  is  to  hr  iirpi'erredtothe  wplfarc  ofaparU"  Every 
milder  mcllnnl  of  redress  is  [o  be  iried,  before  ihe  nalion. 
iiiEikcH  im  ii]ipciJ  to  arms ;  and  Uiis  is  the  sage  and 

moral  jjrccept  of  the  writers  on  natural  law.    . 
•4i)         "II"  thii  iguegtion  ol'  right  between  two  powers  be 

in  any  degree  dubious,  they  ought  to  forbear  pro- 
rrniliiig  to  rxlrcmitjes ;  and  a  nation  would  be  coa- 
di'uuifd  by  llu^  iutpartial  voice  of  mankind,  if  it  volun- 
Kirily  Willi  In  war  upon  a  claim  of  which  it  doubted  the 
Ir^idity.  liiil,  nil  political  subjects,  we  cannot  expect, 
iind  lire  mil  In  look,  for  the  same  rigorous  demonstration, 
iiK  ill  ilir  [iliysii'iil  sdenccs.  Policy  is  a  science  of  cal- 
ciiliiliniiM  iind  iTinibiuations,  arising  out  of  times,  places^ 
mid  ciri'iunslimccs,  aad  it  cannot  be  reduced  to  absoluta 
Niinplicily  and  certainty-  Wt^  must  act  aocnrding  to  the 
dicIiiICH  of  ;i  well  informed  judgment,  resting  upon  a 
diligent  and  careful  examination  of  facts  ;  and  every 
])iK;ilic  mode  of  redress  is  to  be  tried  faithfully  and  per- 
sevoringly,  before  the  nation  resorts  to  arms. 
ct  II'  one  nation  be  bound  by  treaty  to  afford  assistance, 
in  a  case  of  war  l>et\veen  its  ally  and  a  third  power,  the 
assistance  is  to  be  given  whenever  the  casws  fcederis 
occurs;  but  a  question  will  sometimes  arise,  whether 
tlic  govennnent  which  is  to  afford  the  aid,  is  to  judge  for 
itself  of  die  justice  of  die  war  on  the  part  of  the  ally, 
and  to  make  the  right  to  assistance  depend  upon  its  own 
judgment.  Clrotius  is  of  opinion,''  that  treaties  of  that 
kind  do  not  obbge  us  to  participate  in  a  war,  which 
apiMiars  to  be  manifestly  unjust  on  the  part  of  the  ally; 
and  it  is  said  to  lie  a  tacit  condition  annexed  to  every 
treaty  made  in  time  nf  jioace,  and  stipulating  to  afford 
succours  in  time  of  war,  that  the  stipulation  is  only  to 
apply  to  a  just  war.     To  give  assistance  in  an  unjust 

■  OrafiNf,  b.  2.  ch.  22—95.     RulherforH,  b.  2.  rh.  S. 
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war,  on  the  ground  of  the  treaty,  would  be  contracting 
an  obligation  to  do  injustice,  and  no  such  contract  is 
valid.*  But  to  set  up  a  pretext  of  this  kind,  to  avoid  a 
positive  engagement,  is  extremely  hazardous,  and  it  can- 
not be  done,  except  in  a  very  clear  case,  without  expos- 
ing the  nation  to  the  imputation  of  a  breach  of  public 
faith.  In  doubtful  cases,  the  presumption  ought  rather 
to  be  in  favour  of  our  ally,  and  of  the  justice  of  the 
war. 

•The  doctrine  that  one  nation  is  not  bound  to  •SO 
assist  another,  under  any  circimistances,  in  a  war 
clearly  unjust,  is  similar  to  the  principle  in  the  feudal 
law,  to  be  met  with  in  the  Book  ofFevds^  compiled  from 
the  usages  of  the  Lombards,  and  forming  part  of  the 
common  law  of  Europe,  during  the  prevalence  of  the 
feudal  system.  A  vassal  refusing  to  assist  his  liege  lord 
in  a  just  war,  forfeited  his  feud.  If  the  justice  of  the 
war  was  even  doubtful,  or  not  known  affirmatively  to  be 
unjust,  the  vassal  was  bound  to  assist ;  but,  if  the  war 
appeared  to  him  to  be  manifestly  unjust,  he  was  imder 
no  obligation  to  help  his  lord  to  carry  it  on  offensively.** 

A  nation  which  has  agreed  to  render  assistance  to 
another,  is  not  obliged  to  furnish  it  when  the  case  is  hope- 
less, or  when  giving  the  succours  would  expose  the  state 
itself  to  imminent  danger.  Such  extreme  cases  are  tacit 
exceptions  to  the  obligation  of  the  treaty  ;  but  the  danger 
must  not  be  slight,  remote,  or  contingent,  for  this  would 
be  to  seek  a  frivolous  cause  to  violate  a  solemn  engage- 
ment.*^ In  the  case  of  a  defensive  alliance,  the  condi- 
tion of  the  contract  does  not  call  for  the  assistance, 
unless  the  ally  be  engaged  in  a  defensive  war,  for  in  a 
defensive  alliance,  the  nation  engages  only  to  defend  its 


*  VaUel,  b.  2.  ch.  12.  sec.  168.— b.  3,  ch.  6.  sec.  86,  87. 
»» Feud.  lib.  2.  tit.  28.  sec.  1. 
c  VaUelj  b.  3.  ch.  6.  sec.  92. 
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ally,  in  case  he  be  attacked,  and  even  tlien  we  are  to 
inquire  whether  he  be  not  justly  attacked.*  The  defcn- 
Bive  alliance  apphea  only  to  the  case  of  a  war  first  com- 
menretl,  in  point  of  fact,  against  the  ally,  anti  the  power 
that  first  dechircs,  or  actually  begins  the  war,  makes 
what  is  deemed,  Jn  the  conventional  law  of  nations,  an 
fiffentivc  war.''     The  treaty  of  alliance  between  France 

and  the  United  States,  in  177S,  was  declared,  by 
•61      the   second   article,  "to  be  a  defensive  alliance, 

and  that  declaiation  gave  acharacterto  tlie  whole 
JnHtnimrnt,  untl  consequently  the  guaranty,  on  die  part 
of  ihr  I'niii'd  Slates,  of  the  French  possessions  in  Ame- 
rica, could  niiiy  ^pply  to  future  defensive  wars  on  the 
purl  of  Friuicc.  Upon  that  ground,  the  government  of 
thiH  cniintry,  in  17!*3,  did  not  consider  themselves  bound 
In  (li:j>art  from  their  neutrality,  and  to  take  part  with 
Kniiicc  in  the  war  in  which  slie  was  then  engaged.' 
'I'hf  war  of  1793  was  first  actually  declared  and  com- 
iin'ri'dl  by  France,  against  all  the  allied  powers  of 
Kiiropi',  and  the  nature  of  the  guaranty  required  us  to 
look  niily  to  that  fact. 
„  In  ill'!  ancient  republics  of  Greece  and  Italy,  the  right 
(if  drdiiring  war  resided  with  the  people,  who  retained, 
ill  (b'ir  collective  capacity,  the  exercise  of  a  large  portion 
of  ilie  w)verelgn  power.  Among  the  ancient  Germans  it 
br|i>iiK''d  also  to  the  popular  assemblies,''  and  the  power 
wjia  iif'terwards  continued  in  the  same  channel,  and  actu- 


•    VaU.-t,  b.  3.  rh,  6.  wr.  79.  83.  90. 

"■  A  wir  may  be  defcniivt  in  iu  principles,  ihougb  ofenavc  in  its  operation, 
u>  Blu-r"  nLtack  u  tbi;  beat  mode  to  repel  a  menaced  inviuion,  and  ihs  conu 
/u.-lrru  lit  a  dt/emire  alliance  will  Bpply.  He  who  fiml  renders  the  oppBcotion 
hI  h'liM  tnKtuazy  in  tbo  nggraaor,  tbough  lie  may  not  be  tbe  one  who  tost  actu- 
uJly  Biiplii'ii  it.      Vallfl,  b.  3.  ch.  6.  kc.  91.  100.     Edin.  Eeririr;  No.  39,  p. 

-  H-«  I'aeifirut,  wrillcn  in  1793,  by  Mr.  Ilamillon,  then  aerrcLaiy  uf  tlie  Ircn- 
iiuj  [  iirul  •«  the  Initnctioju  from  tkt  Secretary  of  State  to  tie  American 
UiiHM/rrt  le  France,  July  15ih,  1797. 

"  Tacit.  deM.  G.  th.  11. 
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ally  resided  in  the  Saxon  Wittenagemote.*  But  in  the 
monarchies  of  Europe^  which  arose  upon  the  ruins  of  the 
feudal  system,  this  important  prerogative  was  generally 
assumed  by  the  king«  as  appertaining  to  the  duties  of  the 
executive  department  of  government*  Many  publicists^ 
consider  the  power  as  a  part  of  the  sovereign  authority 
of  the  state,  of  which  the  legislative  department  is  an  es- 
sential branch.  There  are,  however,  several  exceptions 
to  the  generality  of  this  position;  for  in  the  limited  mo- 
narchies of  England,  France,  and  Holland,  the  king  alone 
declares  war,  and  yet  the  power,  to  apply  an  observation 
of  Vattel  to  the  case,  is  but  a  slender  prerogative  of  the 
crown,  if  the  parliaments  or  legislative  bodies  of  those 
kingdoms  will  act  independently,  since  the  king 
cannot  raise  the  money  requisite  to  carry  on  *the  *68 
war  without  their  consent  The  wild  and  destruc- 
tive wars  of  Charles  XII.  led  the  states  of  Sweden  to  re* 
serve  to  themselves  the  right  of  declaring  war ;  and  in  the 
form  of  government  adopted  in  Sweden  in  1772,"^  the 
right  to  make  war  was  continued  in  the  same  legislative 
body.  This  was  the  provision  in  those  ephemeral  con-' 
stitutions  which  appeared  in  Poland  and  France  the  latter 
part  of  the  last  century;  and  as  evidence  of  the  force  of 
public  opinion  on  this  subject,  it  may  be  observed,  that 
in  the  constitution  proposed  by  Bonaparte,  on  his  reas^ 
cension  of  the  throne  of  France  in  1815,  the  right  to  levy 
men  and  money  for  war,  was  to  rest  entirely  upon  a  law^ 
to  be  proposed  to  the  House  of  Representatives  of  the 


^  XUUr't  View  of  the  EngUtk  Oovenmenit  b.  1.  cfa.  7.  In  die  c&pitaklAom 
or  great  charter  signed  by  ChriBtopher  II.  king  of  Denmark,  on  his  election  to 
the  throne  in  1319,  by  the  diet  or  assembly  of  the  nobles,  it  was  anjong  other  thingv 
declared,  that  be  should  not  make  war  withoat  the  advice  and  consent  of  the  pre* 
laten  and  best  men  of  the  kingdom.  BUhop  MuUer'i  Aneienl  Hutory  tmd  Conr 
aUkUofiof  Dmmarkt  reviewed  in  the  Foreign  Qmarterly  Review,  No.  21. 

^  P^f,  b.  8.  eh.  6.  tec.  10.     Vmiteif  b.  3.  ch.  1*  tec.  4. 

«  Art.  48.  But  this  free  constitution  of  Sweden  was  Ofortamed  befot«  thoend 
of  the  year  1772,  and  a  simple  despotism  established  in  tti  stead. 
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people,  and  assented  to  by  them.  In  this  country,  the 
power  of  declaring  war,  as  well  ns  of  raising  the  Euppliee, 
is  wisely  confiilc-it  to  the  legislature  of  ihe  Union ;  and 
the  presumption  is,  that  nothiiig  short  of  o  strong  case 
deeply  affecting  our  essential  rights,  and  which  cannot 
receive  a  pacific  adjustment,  after  all  reasonable  eSbrls 
shall  have  been  exhausted,  will  ever  prevail  upon  con- 
gress to  decliire  war. 

It  has  been  usual  to  precede  hostilities  by  a  public  d&- 
claration  communicated  to  the  enemy.  It  W!is  the  cus- 
tom of  the  ancient  Greeks  and  Romans,  to  |ml>Ush  a  d&- 
Claration  of  the  injuries  they  had  received,  and  to  send  a 
herald  to  the  ciwrny's  borders  to  demand  satisfaction, 
before  they  actually  engaged  in  war;  and  invasionSi 
witliout  notice,  were  not  looked  upon  as  lawful."     War 

was  declared  with  religious  prepnration  and  so- 
•53     Icmnity.     According  to  Ulpian,''  they  •alone  were 

reputed  enemies  against  whom  the  IN>man  people 
had  publicly  declared  war.  During  the  middle  ages,  a 
previous  declanition  of  war  was  held  to  Ijc  requisite  by 
the  laws  of  honour,  chivalry,  and  religion.  Lewis  IX. 
refused  to  attnek  the  Sultan  of  Kg>'pt  until  he  made  a  ■ 
previous  declaration  to  him  by  a  herald  at  arms,  and  one 
of  his  successors  sent  a  herald  with  great  formality  to  the 
governor  of  the  Low  Countries,  when  he  declared  war 
against  thut  jjower  in  1635.=  But,  in  modern  times,  the 
practice  of  a  solemn  declaration  made  to  ihe  enemy,  has 
fallen  into  disuse,  and  the  nation  contents  itself  with  ma- 
king a  public  declaration  of  war  within  its  own  territory, 
and  to  its  own  people.     The  jurists,  are,  however,  tiivided 


•  Foller't  Aanqmlkt  of  Gr,-ce,;  h.  3.  .h.  7.  I.iry,  b.  1.  ch.  32.  Cic.  de 
OJ.b.  I.ch.  11. 

*■  Dig.  49,  15.  24.  Cicfru  soys,  ihot  under  ilip  Itumoii  kings  it  wBi  instituUsl 
law,  tlioi  liar  wa«  imjusi  nnil  inijiiimii,  unlc^j  <IitIuh>c1  and  proclaimed  by  the 
heralds  unitpr  rclipoiis  mnrtiiin.     Dc  Rrpub.  lib.  2.  17. 

•  1  EmcrigOH,  Traiti  dct  All.  p.  S61. 
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in  opinion»  in  respect  to  the  necessity  or  justice  of  some 
previous  declaration  to  the  enemy  in  the  case  of  offensive 
war.  Grotius^  considers  a  previous  demand  of  satisfac- 
tion*  and  a  declaration,  as  requisite  to  a  solemn  and  law- 
ful war ;  and  Puflfendorf **  holds  acts  of  hostility,  which 
have  not  been  preceded  by  a  formal  declaration  of  war, 
to  be  no  better  than  acts  of  piracy  and  robbery.  Emeri- 
gon^  is  of  the  same  opinion ;  and  he  considered  the  hos- 
tilities exercised  by  England  in  the  year  1755,  prior  to 
any  declaration  of  war,  to  have  been  in  contempt  of  the 
law  of  nations,  and  condemned  by  all  Europe.  Vattel 
strongly  recouunends**  a  previous  declaration  of  war,  as 
being  required  by  justice  and  humanity;  and,  he  says, 
that  the  fecial  law  of  the  Romans  gave  such  moderation 
and  religious  solemnity  to  a  preparation  of  war,  and  bore 
such  marks  of  wisdom  and  justice,  that  it  laid  the  solid 
foundation  of  their  future  greatness. 

Bynkershoeck  has  devote^  an  entire  chapter  to 
this  question,^  *and  he  maintains  that  a  declaration  *54 
of  war  is  not  requisite  by  the  law  of  nations,  and 
that  though  it  may  very  properly  be  made,  it  cannot  be 
required  as  a  matter  of  right.  The  practice  rests  entirely 
on  manners  and  magnanimity,  and  it  w^as  borrowed  firom 
the  ancient  Romans.  All  that  he  contends  for  is,  that  a 
demand  of  what  we  conceive  to  be  due  should  be  previ- 
ously made.  We  are  not  bound  to  accompany  that  de- 
mand with  threats  of  hostiUty,  or  to  follow  it  with  a  pub- 
lic declaration  of  war;  and  he  cites  many  instances  to 
show,  that  within  the  two  last  centuries,  wars  have  been 
frequently  commenced  without  a  previous  declaration. 
Since  the  time  of  Bynkershoeck,  it  has  become  settled  by 


*  B.  1.  ch.  3.  sec.  4. 
^  B.  8.  ch.  6.  tec.  9. 

*  Traiti  da  Ab9.  tome  i.  p.  563. 
^  B.  3.  ch.  4.  sec.  51. 

*  Quagt.  J.  Pub.  b.  I.  ch.  2. 

Vol.  I.  9 
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the  practice  of  Europe,  thai  war  may  lawfully  exist  l^ 
a  declaration  which  is  unilateral  only,  or  without  a  declar-  ■ 
ration  on  eitlicr  side.  It  may  begin  with  mutual  hostili- 
ties.' After  itie  peace  of  Versailles  in  1763,  forinal  de- 
clarations of  war  of  any  kind  seem  to  have  been  discon- 
tinued, and  all  ihe  necessary  and  legitimate  consequence* . 
of  war  flow  at  once  from  a  state  of  public  hostihties,  duly 
recognized,  and  explicitly  announced,  by  adomestic  mant-  ■ 
festo  or  state  paper.  In  tlie  war  between  England  and, 
France  in  177S,  the  first  public  act  on  the*  part  of  thv 
English  government,  was  rccaUing  its  minister,  and  that 
single  act  was  considered  by  France  as  a  breach  of  the 
peace  between  tlie  two  countries.  There  was  no  other 
declaration  of  war,  though  each  government  afterwardg'i 
published  a  manifesto  in  vindication  of  its  claims  and^ 
conduct.  The  same  thing  may  be  said  of  tlie  war  which 
broke  out  in  1793,  and  again  in  1S03;  and,  indeed,  in 
llie  war  of  175C,  though  a  solemn  and  formal  declaration 
of  war,  in  tlic  ancient  style,  was  made  in  June,  1756, 
vigorous  hostihties  had  been  carried  on  between  England 
and  France  for  a  year  preceding.     In  the  war  declared 

by  the  L'nited  States  against  England  in  1S12,  lioslih- 
•55     ties  were  immediately  commenced  on  our  part  'as 

soon  as  the  act  of  congress  was  passed,  without 
waiting  to  communicate  to  the  English  government  any 
notice  of  our  intentions. 

But,  though  a  solemn  declaration,  or  previous  notice 
lo  the  enemy,  be  now  laid  aside,  it  is  essential  that  some 
formal  public  act,  proceeding  directly  from  the  com- 
petent source,  should  announce  to  the  people  at  home, 
their  new  relations  and  duties  growing  out  of  a  state  of 
war,  and  which  should  equally  apprize  neutral  nations 
of  the  fact,  to  enable  them  to  conibnn  their  conduct  to 
the  rights  belonging  to  the  new  state  of  things.     War, 

•  Sir  Wm.  Sce«,  I  Dadion'i  Adm.  Rep.  347. 
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says  Vattel,^  is  at  present  published  and  declared  by 
manifestoes.  Such  an  o&cial  act  operates  from  its  date 
to  legaUze  all  hostile  acts,  in  like  manner  as  a  treaty  of 
peace  operates  from  its  date  to  annul  them.  As  war 
cannot  lawfully  be  conmienced  on  the  part  of  the  United 
States,  without  an  act  of  congress,  such  an  act  is  of 
course,  a  formal  official  notice  to  all  the  world,  and 
equivalent  to  the  most  solemn  declaration. 

When  war  is  duly  declared,  it  is  not  merely  a  war 
between  this  and  the  adverse  government  in  their  politi- 
cal characters.     Every  man  is,  in  judgment  of  law,  asuttofw 
party  to  the  acts  of  his  own  government,  and  a  war  be-  J^c^- 
tween  the  governments  of  two  nations,  is  a  war  between 
all  the  individuals  of  the  one,  and  all  the  individuals  of 
which  the  other  nation  is  composed.     Government  is  the 
representative  of  the  will  of  aQ  the  people,  and  acts  for 
the  whole  society.     This  is  the  theory  in  all  govern- 
ments ;  and  the  best  writers  on  the  law  of  nations  con- 
cur in  the  doctrine,  that  when  the  sovereign  of  a  state 
declares  war  against  another  sovereign,  it  implies  that  the 
whole  nation  declares  war,  and  that  all  the  subjects  of 
the  one  ate  enemies  to  all  the  subjects  of  the  other.^ 
Very  important  consequences  concerning  the  obligations 
of  subjects  are  deducible  from  this  principle. 

•When  hostilities  have  conmienced,  the  first  ob-    •dG 
jects  that  naturally  present  themselves  for  deten- 
tion and  capture,  are  the  persons  and  property  of  the    Enemy*! 
enemy,  found  within  the  territory  on  the  breaking  out  of  w^i^n'^'the 
the  war.     According  to  strict  authority,  a  state  has  a*^""" 
right  to  deal  as  an  enemy  with  persons  and  property  so 
found  within  its  power,  and  to  confiscate  the  property, 


•  B.  3.  ch.  4.  sec.  64. 

^  OroHuSf  b.  3.  ch.  3.  sec.  9.—^.  i*  aec.  8.    BurlamaqtU,  part  4.  ch.  4.  sec. 
20.     VaUelf  b.  3.  eh.  5<  sec.  70. 
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and  detain  llic  persons  as  prisoners  of  war.'  No  one» 
saya  Bynkersliocck,  ever  required  that  notice  should  be 
given  to  ihf  subjects  of  the  enemy,  to  withdniw  tlieir 
prnpertVi  or  it  would  be  tbrteiled.  The  practice  of  na- 
tions is  to  appropriate  it  at  once,  without  notice,  if  there 
be  no  special  cnnvenlion  to  the  contrary.  But,  though 
Bynkershoetk  liiya  down  ibis,  as  well  as  other  rules  of 
war,  with  greiit  harshness  and  severity,  he  mentions 
several  instances  arising  in  the  17th,  and  one  as  early  as 
the  ISth  century,  of  stipulationsin  treaties,  allowingforeign 
subjects  a  reasonable  time  after  the  war  bretiks  out,  to. 
recover  and  dispose  of  theireflecte,  or  to  withdraw  thei 
SucJi  stipulations  have  now  become  an  estabUsh) 
formvla  in  commercial  treaties."  Emcrigon'  considers 
such  treaties  as  an  affirmance  of  common  right,  or  tlie 
public  law  r>l"  Europe,  and  the  general  rule  laid  down 
by  some  of  the  later  publicists,  is  in  conformity  with  that 
provision''  The  sovereign  who  declares  war,  says 
\attLl  can  neither  detam  those  subjects  of  the  enemy 
who  are  in  his  dominions  it  the  time  of  the  declaration 
ol  war   nor  their  rffi  cts      They  came  into  the  country 

under  the  -jnction  of  public  faith.  By  permitting 
•57     them  to  enter  his  territories,  and  continue  "there, 

the  =n\crt,ign  tacitly  promised  them  protection  and 
secui  ity  for  ihcir  return.  He  is,  therefore,  to  allow  them 
a  reasonable  tune  to  retire  with  their  effects,  and  if  tliey 
stay  beyond  the  time,  he  has  a  right  to  treat  them  as 
disarmed  enemies,  unless  detained  by  sickness,  or  other 


■  Grolin>,h.  3.  i;h.  !».  aw.  4.— ch.  31.  »«.  9.  Bynk.  Quati.  Pub.  J.  ch. 
9  and  7.     Mnrltni,  b.  8.  rh.  2.  kc.  5. 

'  A  liberal  pniviniim  nT  ihis  kind  is  in.wrtrd  in  iho  trpmy  of  smiiy  uid  com- 
mcrco  bclwcon  the  I'liiliit  Stoics  nnd  the  republic  of  Colombia,  which  was  ratified 
at  WaBhitigtnn.  Mn>'  37,  lasr,,  and  between  the  CnitE^  Staioi  oiid  the  republic  of 
Venpiuelo,  by  \\\f  ttvarj'  of  friendship  wul  rommercc  in  May,  1836. 

'  Tnme  i.  p.  5B7. 

*  I'n«c/,b.  3.  di,  4.  .re.  fia.  .4:»ni,  pBn,a.  ch.  4.  Brt.  2.  sec.  7.  Lt  Drnt 
PuiUc  de  CEvropt,  par  Mabls,  (Eav.c.  tome  vi.  p.  334. 


4 
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insurmountable  necessity,  and  then  they  are  to  be  allow- 
ed a  further  time.  It  has  been  frequently  provided  by 
treaty,  that  foreign  subjects  should  be  permitted  to  remain, 
and  continue  their  business,  notwithstanding  a  rupture 
between  the  governments,  so  long  as  they  conducted 
innocently ;  and  when  there  was  no  such  treaty,  such  a 
liberal  permission  has  been  often  announced  in  the  very 
declaration  of  war.*  Sir  Michael  Foster**  mentions  seve- 
ral instances  of  such  declarations  by  the  king  of  Great 
Britain,  and  he  says  that  aliens  were  thereby  enabled  to 
acquire  personal  chattels,  and  to  maintain  actions  for  the 
recovery  of  their  personal  rights,  in  as  full  a  manner  as 
alien  friends. 

Besides  those  stipulations  in  treaties,  which  have  soft- 
ened the  rigours  of  war  by  the  civilizing  spirit  of  commerce, 
many  governments  have  made  special  provision,  in  their 
own  laws  and  ordinances,  for  the  security  of  the  persons 
and  property  of  enemy's  subjects,  found  in  the  country 
at  the  commencement  of  war.* 

It  was  provided  by  magna  charta^^  that,  upon  the  break- 
ing out  of  war,  foreign  merchants  found  in  England,  and 
belonging  to  the  country  of  the  enemy,  should  be  attached, 
"without  harm  of  body  or  goods,"  until  it  be  known  how 
English  merchants  were  treated  by  the  enemy; 
and  **  if  our  •merchants,"  said  the  charter,  "  be  safe  •S^ 
and  weU  treated  there,  theirs  shall  be  likewise  with 
us."     It  has  been   deemed  extraordinary,  that  such  a 


*  Vattel,  b.  3.  ch.  4.  sec.  63.  See  the  treaty  of  commerce  between  the  United 
States  and  the  republic  of  Chile,  May,  1832,  art  23,  which  afTords  that  perma- 
■ent  pfotection. 

*  Discourse  of  High  Treason^  p.  185,  186. 

<  By  the  Spanish  decree  of  February,  1829,  making  Cadiz  a  fiee  port,  it  was 
declared,  that  in  the  event  of  war,  foreigners  who  had  established  themselves  there 
for  the  purposes  of  commerce,  and  becoming  alien  enemies  by  meant  of  the  war, 
were  to  be  allowed  a  proper  time  to  withdraw,  and  their  proper^  was  to  be  sacred 
from  all  sequestration  or  reprisal. 

^  Ch.  30. 
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libera]  provision  should  have  found  a  place  in  a  Ireaty  . 
between  a  feutiidkingandbia  barons;  and  Montesquieu' 
was  struck  with  admiration  at  the  fad,  that  a  proleclion 
of  that  kind  should  have  been  made  one  of  the  articles 
of  English  lihtny.  But  this  provision  was  confined  to 
tbeefiectd  ofaHen  merchants,  who  were  within  the  realm 
at  the  commencement  of  the  war,  and  it  was  understood 
to  be  confined  to  the  case  of  merchants  domiciled  there.'' 
It  wiis  accompanied  also  with  one  very  ominous  qualifi- 
cation, and  it  was  at  least  equalled,  ifnot  greatly  excelled, 
by  an  ordinance  of  Charles  V.  of  France,  a  century 
afterwards,  which  declared  that  foreign  merchants  who 
should  Ik;  in  Frmice  at  the  time  of  the  declaration  of  war, 
should  have  nothing  to  fear,  for  they  should  have  liberty 
to  depart  freely,  with  their  efiects.*  The  spirit  of  the 
provision  in  magna  charta,  was  sustained  by  a  resolution 
of  the  judges,  in  the  time  of  Henry  VIII.,  when  tliey  re- 
solved, tliat  if  a  Frenchman  came  to  England  before  the 
war,  neitlier  his  person  nor  goods  should  be  seized.''  The 
statute  of  staples,  of  27  Edw.  III.  ch.  17,  made  a  still 
more  liberal  and  precise  enactment  in  favour  of  foreign 
merchants,  residing  in  England  when  war  commenced 
between  llieir  prince  and  the  king  of  England.  They 
were  to  have  convenient  warning  of  forty  days,  by  pro- 
clamation, to  depart  the  resdm,  with  their  goods ;  and  if 
they  could  not  do  it  within  that  time,  by  reason  of  accident, 
tliey  were  to  have  ibrty  days  more  to  pass  with  their 
merchandise,  and  with  liberty,  in  the  mean  time,  to  sell 
the  same.    The  act  of  congress  of  the  6lh  of  July,  1798,  eh. 

73,  was  dictated  by  the  same  humane  and  enlight- 
'59     cned  policy.     It  authorized  the  President,  in  "case 

of  war,  to  direct  the  eonductlo  be  observed  towards 

■  Eiprildi-lLoii.^O.  14. 

>•  1  Halc-a  P.  C.  'J3. 

'  ll,nai./ft  Abrrg.  Chran.  tomo  i.  3.')8. 

1  JBro.  ii[.  Propciiy,  pi.  38,     JcnJt.  CeiU.  aul.  com  ±i. 
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subjects  of  the  hostile  nation,  being  aliens,  and  within  the 
United  States,  and  in  what  cases,  and  upon  what  security, 
their  residence  should  be  permitted  ;  and  it  declared,  in 
reference  to  those  who  were  to  depart,  that  they  should  be 
allowed  such  reasonable  tifne  as  might  be  consistent  with 
the  public  safety,  and  according  to  the  dictates  of  hu- 
manity and  national  hospitality,  "  for  the  recovery,  dis- 
posal, and  removal  of  their  goods  and  efiects,  and  for  their 
departure." 

But  however  stronff  the  current  of  authority  in  favour   ^iffct  of 
of  the  modem  and  milder  construction  of  the  rule  of  na- »'  «»«"y'« 

property. 

tional  law  on  this  subject,  the  point  seems  to  be  no  longer 
open  for  discussion  in  this  country ;  and  it  has  become  de- 
finitively settled,  in  favour  of  the  ancient  and  sterner  rule, 
by  the  Supreme  Court  of  the  United  States.*  The  effect 
of  war  upon  British  property,  found  in  the  United  States, 
on  land,  at  the  commencement  of  the  war,  was  learnedly 
discussed,  and  thoroughly  considered,  in  the  case  of 
Brown;  and  the  Circuit  Court  of  the  United  States,  at 
Boston,  decided,**  as  upon  a  settled  rule  of  the  law  of  na- 
tions, that  the  goods  of  the  enemy  found  in  the  country, 
and  all  the  vessels  and  cargoes  foimd  afloat  in  our  ports, 
at  the  commencement  of  hostilities,  were  liable  to  seizure 
and  confiscation ;  and  the  exercise  of  the  right  rested  in 
the  discretion  of  the  sovereign  of  the  nation.  When  the 
case  was  brought  up,  on  appeal,  before  the  Supreme 
Court  of  the  United  States,  the  broad  principle  was  as- 
sumed, that  war  gave  to  the  sovereign  full  right  to  take 
the  persons,  and  confiscate  the  property  of  the  enemy 
wherever  found ;  and  that  the  mitigations  of  this  rigid 
rule,  which  the  wise  and  humane  poHcy  of  modem  times 
had  introduced  into  practice,  might,  more  or  less,  affect 
the  exercise  of  the  right,  but  could  not  impair  the  right 


•  Brown  v.  The  United  States,  8  Craneh,  110.     See  also  Jbid.  228, 229^ 
b  The  cai^  of  the  ship  Emulous,  1  GailUont  563. 
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itself.  Commercial  nations  have  alwaya  considers 
•60     ble  property  in  •the  possessionof  their  neighbours; 

and,  wliL'o  war  breaks  out,  the  question,  what  shall 
be  done  wilii  enemy's  property  found  in  the  country,  is 
one  rather  of  policy  than  of  law,  and  is  one  properly  ad- 
dressed to  the  consideration  of  the  legislature,  and  not  to 
the  courts  of  hiw.  The  strict  right  of  confiscation  of  that 
species  of  pnijKTty  existed  in  congress,  and  wthout  tt 
legislative  act  authorizing  its  confiscation,  it  cotdd  not  bft 
judicially  condemned;  and  the  act  of  congress  of  1S13, 
declaringwarrigainst  Great  Britain,  was  not  such  an  act 
Until  some  statute  directly  applying  to  the  subject,  bft 
passed,  the  property  would  continue  under  the  protection 
of  the  law,  and  might  be  claimed  by  the  British  ownei^ 
at  the  restoration  of  peace.  ^ 

Though  this  decision  established  the  right,  contrary  to 
much  of  modern  authority  iind  practice,  yet  a  great  point 
was  gained  over  the  rigour  and  violence  of  the  ancient 
doctrine,  by  inaliing  the  exercise  of  the  right  to  depend 
upon  a  special  act  of  congress. 
"'■  The  practice,  so  common  in  modern  Europe,  of  impos- 
ing embargtjcs  at  the  l)reaking  out  of  hostility,  has,  ap- 
parently, the  effect  of  dcstroj  ing  tint  protection  to  pro- 
perty, which  the  rule  of  inih  ind  justrce  gi\es  to  it, 
when  brought  into  the  country  m  the  tour^e  of  trade, 
and  in  the  confidence  of  pc  icc  Sir  Wdhim  Scott,  in 
the  case  of  the  Bocdfs  Lust,*  explains  this  species  of 
embargo  to  be  an  act  ol  i  ho'itile  nature,  and  amounting 
to  an  implied  declarition  of  wir,  though  liable  to  be 
expliiined  away  and  annulled,  by  a  subsequent  accom- 
modation between  the  nations.  The  seizure  is  an  act  at 
first  equivocal,  as  to  the  efiect,  though  hostile  in  the  mere 
execution,  and  if  the  matter  in  dispute  terminates  in 
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reconciliation,  the  seizure  becomes  a  mere  civil  embargo ;  > 
but  if  if  terminates  otherwise,  the  subsequent  hostilities 
have  a  retroactive  eflFect,  and  render  the  embargo  a 
hostile  measure,  ab  initio*  The  property  detained  is 
deemed  enemy's  property,  and  liable  to  condem- 
nation. This  •species  of  reprisal  for  some  pre-  •61 
vious  injury,  is  laid  down  in  the  books  as  a  lawful 
measure,  according  to  the  usage  of  nations ;  but  it  is 
often  reprobated ;  and  it  cannot  well  be  distinguished 
from  the  practice  of  seizing  property  found  within  the 
territory  upon  the  declaration  of  war.  It  does  not  differ 
in  substance  from  the  conduct  of  the  Syracusans,  in  the 
time  of  Dionysius  the  elder,  (and  which  Mitford  consid- 
ered to  be  a  gross  violation  of  the  law  of  nations,)  fiw: 
they  voted  a  declaration  of  war  against  Carthage,  and 
inunediately  seized  the  effects  of  Carthaginian  traders  in 
their  warehouses,  and  Carthaginian  richly  laden  vessels 
in  their  harbour,  and  sent  a  herald  to  Carthage  to  nego- 
tiate.* But  this  act  of  the  Sjrracusans,  near  four  hundred 
years  before  the  Christian  era,  was  no  more  than  what 
is  the  ordinary  practice  in*  England,  according  to  the 
observation  of  Lord  Mansfield,  in  Lindo  v.  Rodney}* 
"  Upon  the  declaration  of  war,  or  hostilities,  all  the  ships 
of  the  enemy,"  he  says,  "  are  detained  in  our  ports,  to  be 
confiscated,  as  the  property  of  the  enemy,  if  no  recipro- 
cal agreement  is  made."  )^ 

Reprisals  by  commission,  or  letters  of  marque  and  re-    L6tt«n  of 

■I  1  •    •  J         •!_•      ^       •       ^i_     niarque  and 

pnsal,  granted  to  one  or  more  injured  subjects,  m  the  rcpr»»«i. 
name  and  by  the  authority  of  the  sovereign,  is  another 
mode  of  redress  for  some  specific  injury,  which  is  con- 
sidered to  be  compatible  with  a  state  of  peace,  and  per- 
mitted by  the  law  of  nations.  The  case  arises  when 
one  nation  has  conaimitted  some  direct  and  palpable  in- 


■  hfitf.  Hist,  of  Greece,  vol.  v.  402—404. 
*»  Doug.  Rep.  613. 

Vol.  I.  10 
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jury  K)  anotlirr,  as  by  witliholding  a  just  debt,  or  by  vio-* 
k-ncp  to  pcr.^'ou  or  ppoperty,  and  luis  refused  to  give  any 
Butidfitclioi).  Tiie  reprisals  may  be  miule  in  support  of 
the  rights  of  a  subject,  as  well  aa  of  those  of  the  sove- 
rtiigii ;  andfortlie  acts  of  the  subject  as  well  as  for  those 
of  tlif  sovereign.  The  commission  is  not  to  be  issued 
cxcopt  in  a  cuse  clearly  just — in  re  minimc  dnbla;  and  it 
autliorizes  ihc  seizure  of  the  property  of  llie  subjects  as 
well  as  nf  the  sovereign  of  tlie  ofiending  nation,  and  to 
bring  it  in  lo  be  detained  ea  a  pledge,  or  disposed  of 
under  judiciul  Kauction,  in  like  manner  as  if  it  were  tt 
jjrocess  of  distress  under  national  aijtliority  for  some 
debt  or  duty  withheld.*  These  letters  of  reprisal,  as 
being  jipplicable  toastateof  peace,  have  been  freqaenlly 
recognized  and  rejndated  by  treaty.''  The  French  ordi- 
nance of  the  marine  of  1681,'=  regulates  minutely  this 
remedial  process,  and  the  judicial  sanction  requisite  to 
the  proceedings  under  letters  of  reprisal,  and  which 
Valiu  considers  to  be  Siige  precautions  proper  to  temper 
the  rigour  of  this  perilous  mode  of  redress.  General 
reprisals  upon  the  persons  and  property  of  the  subjects 
of  anotlicr  jwwcr  are  equivalent  to  open  war  ;  but  these 
special  letters  of  marque  aiid  reprisal,  hmited  to  a  sjiecific 
object,  are  spoken  of  generally,  and  even  in  the  articles 
of  confedenition  of  the  United  Stales,  in  ITSl,"*  as  issu- 
ing "  in  times  of  peace."  They  are,  however,  regarded 
by  Barbeyrac,  Emerigon,  and   other    publicists,  as   a 


Comm.,  WniP  ii.  til.  Vei  L:-/lrct  de  MarqM.  p.  Hi.  4in.  Tr.iM  dca  PHic. 
J..  3ai.  Emrrixn-,  Traili  dei  Alt.  -.-ol.  i.  MO.  Mpssage  of  the  PresLdpnl  i 
Uio  Unitnl  Stnti.s  In  Coagrma,  DiTcinlKT  1,  1S:)4. 

"■  S™  for  this  purpiHC  (he  Irouty  of  Miinsu-r,  bolK-roii  Spnin  ami  Hillnrd,  i 
1648.  Thp  trmlies  Mwpm  Knglnnil  nnd  Holland  in  lfi.i4  and  I6e7.  Tfi 
tKHiy  of  Rywiok,  art.  0.  Thp  [n-nK  uf  U[^^.■lll,  an.  Ifi.  Trealj  between  it 
Uniird  Suiti'!<  and  ilip  n-|iu1i1ic  nf  Columbia  in  18;!S. 

■■  Liv.  3.  til.  10.  Dtt  RepritaitUi. 
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species  of  hostility,  an  imperfect  war,  and  usually  a 
prelude  to  open  hostilities.  The  favourable  or  adverse 
issue  of  the  hazardous  experiment  will  depend,  in  some 
degree,  upon  the  matter  in  demand,  and,  in  a  much 
greater  degree,  upon  the  relative  situation,  character, 
strength,  and  spirit,  of  the  nations  concerned.* 

•The  claim  of  a  right  to  confiscate  debts,  con-  •GS  conftwiuiMi 
tracted  by  individueds  in  time  of  peace,  and  which 
remain  due  to  subjects  of  the  enemy  at  the  declaration 
of  war,  rests  very  much  upon  the  same  principles  as  that 
concerning  enemy's  tangible  property,  found  in  the  coun- 
try at  the  opening  of  the  war ;  though  I  think  the  objec- 
tion to  the  right  of  confiscation,  in  this  latter  case,  is 
much  stronger.  In  former  times  the  right  to  confiscate 
debts  was  admitted  as  a  doctrine  of  national  law,  and 
Grotius,  Puflendorf,  and  Bynkershoeck,  pronounce  in 
favour  of  it.**  It  had  the  countenance  of  the  civil  law,® 
and  even  Cicero,  in  his  Offices^^  when  stating  the  cases 
in  which  promises  are  not  to  be  kept,  mentions  that  of 
the  creditor  becoming  the  enemy  of  the  country  of  the 
debtor.  Down  to  the  year  1737,  the  general  opinion  of 
jurists  was  in  favour  of  the  right ;  but  Vattel  says,  that 
a  relaxation  of  the  rigour  of  the  rule  has  since  taken 
place  among  the  sovereigns  of  Europe,  and  that,  as  the 
custom  has  been  generally  received,  he  who  should  act 

'  War  does  not  exist  merely  on  the  suspension  of  the  usual  relations  of  peace. 
Commerce  may  be  suspended  or  interdicted  between  the  subjects  of  difierent 
states  without  producing  a  state  of  war.  Reprisals  and  embargoes  are  forcible 
ineasures  of  redress,  but  do  not  per  se  constitute  war,  nor  does  the  furnishing  of 
specific  assistance  to  one  of  the  parties  at  war,  according  to  a  previous  stipula- 
tion. Vide  infray  p.  116.  Mr.  Manning,  in  his  Commentaries  on  the  Lata  of 
Naiionty  p.  98,  after  showing  the  imperfect  definitions  given  by  publicists,  defines 
an  open  and  solemn  war  to  be  ''  the  state  of  nations  among  whom  there  is  an 
interruption  of  all  pacific  relations,  and  a  general  contention  by  force,  authorized 
by  the  sovereign." 

*  Orotitts,  b.  1.  ch.  1.  sec.  6.— b.  3.  ch.  8.  sec.  4.  Puffy  lib.  8.  ch.  6.  19,  20. 
Bynk.  Hb.  1.  ch.7.  Lord  Hale  also  laid  it  down  to  be  the  law  of  England. 
1  Hale'9  P.  C.  95. 

«  Dig.  41.  1.  and  49.  15.  ^  Lib.  3.  ch.  26. 
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coDtrary  to  il,  would  injure  the  public  faith;  for  strangers 
trusted  his  subject*  only  from  a  firm  persuodioii  ibal  the 
general  custom  would  be  observed*  There  has  fre- 
quently Ijeeu  a  stipulation  in  modem  treaties,  that  debts 
or  raoniea  in  tlic  public  funds  should  not  be  confiscated 
in  the  event  of  war ;  and  these  conventional  provisinns 
are  evidence  ot"  the  sense  of  the  governments  which  are 
parties  to  them,  and  that  tlie  right  of  confiscation  of  debt* 

and  things  in  action,  is  against  good  poUcy,  and 
•G3     ought  'to  be  discontinued.     The  treaties  between 

the  United  States  and  Colombia  in  1826,  and  Chilo 
in  1S32,  and  \'t!nezuela  in  1836,  and  the  Peni-Dohvian 
Cnnfedcraiion  in  1838,  contain  such  a  provision  ;  but  the 
treaty  Iretween  the  United  States  and  Great  Britain  in 
1795,  went  i'urlher,  and  contained  the  explicit  declara- 
tion, that  it  was  "unjust  and  impolitic"  that  the  debts  of 
individuals  should  be  impaired  by  national  dlfferences- 
A  very  able  discussion  of  this  assumed  right  to  confis- 
cate debts,  was  made  by  Mr.  Hamilton,  in  the  numbers 
of  Ca(fli//««,  published  in  1795.  He  examined  the  claim 
to  confiscate  private  debts,  or  private  property  in  banks, 
or  in  public  funds,  on  the  grounil  of  reason  and  princi- 
ple, on  those  of  policy  and  expediency,  on  the  opinion 
of  jurists,  on  usage,  and  on  conventional  law ;  and  his 
argument  against  the  justice  and  policy  of  the  claim  was 
exceedingly  powerful.  He  contended  it  to  be  against 
good  faith  lor  a  government  to  lay  its  hands  on  private 
])roperty,  acquired  by  the  permission,  or  ujwn  the  invi- 
tation of  the  government,  and  under  a  necessarily  implied 
promise  of  protection  and  security.  Vattei  says,  that 
every  where,  in  case  of  a  war,  funds  credited  to  the  pub- 
lic are  exempt  from  confiscation  and  seizure.  Emcrigon'' 
and  Martens'  make  the  same  declaration.     The  practice 
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would  have  a  very  injurious  influence  upon  the  general 
sense  of  the  inviolability  and  sanctity  of  private  con- 
tracts ;  and  with  debtors  who  had  a  nice  and  accurate 
sense  of  justice  and  honour,  the  requisition  of  govern- 
ment would  not  be  cheerfidly  or  readily  obeyed.     Vol- 
taire has  given*  a  striking  instance  of  the  impractica- 
bility of  confiscating  property  deposited  in  trust  with  a 
debtor,  and  of  the  firmness  of  Spanish  faith.     When ' 
war  was  declared  between  France  and  Spain,  in  1684, 
the  king  of  Spain  endeavoured  to  seize  the  pro- 
perty of  the  French  in  Spain,  but  ♦not  a  single     ♦64 
Spanish  factor  would  betray  his  French  correspon- 
dent.*» 

Notwithstanding  the  weight  of  modem  authority,  and 
of  argument,  against  this  claim  of  right  on  the  part  of  the 
sovereign,  to  confiscate  the  debts  and  funds  of  the  subjects 
of  his  enemy  during  war,  the  judicial  language  in  this 
xjoimtry  ia  decidedly  in  support  of  the  right.  In  the  case 
ofBrovmy^  The  United  SccUes^^  already  mentioned.  Judge 
Story,  in  the  circuit  court  in  Massachusetts,  laid  down  the 
right  to  confiscate  debts,  and  enemy's  property  found  in 
the  country,  according  to  the  rigorous  doctrine  of  the 
elder  jurists ;  and  he  said  the  opinion  was  fully  confirmed 
by  the  judgment  of  the  supreme  court  in  Ware  v.  HyUon^^ 
where  the  doctrine  was  explicidy  asserted  by  some  of 
the  judges,  reluctandy  admitted  by  others,  and  denied  by 

*  Efoi  sur  le$  Moeurs  et  P  Esprit  d€$  Nations. 

*»  The  Engliah  Court  of  K.  B.  declared  in  the  case  of  Wolff  v.  Oxholm,  6 
MamU  4r  8elv.  98,  that  an  ordinance  of  Denmark  in  1807,  pending  hogtiUtieB 
with  England,  which  sequestered  debta  due  from  Danish  to  English  subjects,  and 
caused  them  to  be  paid  over  to  the  Danish  government,  was  not  a  defence  to  a 
suit  in  England  for  the  debt,  and  that  the  ordinance  was  not  conformable  to  the 
usage  of  nations,  and  was  void.  It  was  observed  by  the  court,  that  the  right  o  f 
confiscating  debts,  contended  for  on  the  authority  of  Vattel,  b.  2.  ch.  18.  sec.  344. 
— b.  3.  ch.  5.  sec.  77,  was  not  recognised  by  Grotius,  (see  Grot.  lib.  3.  ch.  7.  sec. 
4.-*«nd  ch.  8.  sec.  4.)  and  was  impugned  by  Puifendorf  (b.  8.  ch.  6.  sec.  22.) 
and  others ;  and  that  no  instance  had  occurred  of  the  exercise  of  the  right, 
except  the  ordinance  in  question,  for  upwards  of  a  century. 

<:  8  Cnmeh.  110.  ^  3  DaHat,  199. 
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none.  Chief  Justice  Moxshall,  in  delivering  the  opinion 
of  the  supreme  court,  in  thccaseof  Brouw,  obseni'cd,  that 
between  debis  contracted  under  the  faith  of  laws,  and 
])m[K;rty  accjuired  in  the  course  of  trade  on  the  faith  of 
tlie  same  laws,  reaaon  drew  no  distinction,  and  the  right 
of  ihu  sovereign  to  confiseate  debts,  was  precisely  the 
same  willi  the  right  to  confiscate  other  property 
•65  found  in  the  country.  This  right,  •therefore,  was 
admitted  to  exist  as  a  settled  and  decided  right 
strktojure,  though  at  the  same  time,  it  was  conceded  to 
be  the  univerrtiil  practice,  to  ibrbear  to  seize  and  confiscate 
debts  and  credits.  We  may,  therefore,  lay  it  down  as  a 
principle  oi"  public  law,  so  far  as  the  same  is  understood 
and  declared  i)y  the  highest  judicial  authorities  in  this 
counlry,  tliat  it  rests  in  the  discretion  of  the  legislature  of 
tlic  Union,  by  a  special  law  tor  that  purpose,  to  confis- 
cate debts  contracted  by  our  citizens,  ancl  due  to  the 
enemy ;  but  as  it  is  asserted  by  the  same  authority,  this 
right  is  contrary  to  universal  practice,  and  it  may,  there- 
fore, well  be  considered  as  a  naked  and  impolitic  right, 
condcnmed  by  ihc  enlightened  conscience  and  judgment 
of  modern  times. 

If  property  should  have  been  wrongfully  taken  by  the 
state  before  the  war,  and  be  in  the  country  at  the  opening 
of  tlie  war,  such  property  cannot  be  seized,  but  must  be 
restored;  because  to  confiscate  tliat  species  of  enemy's 
property,  would  be  for  the  government  to  take  advantage 
of  its  own  wrong.  The  celebrated  Report  of  tlic  Engfish 
law  olBcers  of  the  crown  in  17-53,  in  atistcer  to  the  Prussian 
Mrmm-Utl,  stated,  that  French  ships  taken  before  the  war 
of  1741,  were,  during  the  heat  of  the  war  with  France, 
as  well  as  afterwards,  restored  by  sentences  of  the  admi- 
ralty courts,  to  the  French  owners.  No  such  property 
was  ever  attempted  to  be  confiscated ;  for  liad  it  not 
been  for  the  wrong  done,  the  property  would  not  have 
been  within  the  king's  domiiuons.     And  yet  even  such 
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property  is  considered  to  be  subject  to  the  rule  of  vin- 
dictive retaliation :  and  Sir  Wm.  Scott  observed,  in  the 
case  of  the  Santa  Cruz^^  that  it  was  the  constant  practice 
of  England,  to  condemn  property  seized  before  the  war, 
if  the  enemy  condenms — and  to  restore,  if  the  enemy 
restores. 

♦One  of  the  immediate  and  important  conse-    ♦eG  ^^j^'^J^^'^JJ 
quences  of  the  declaration  of  war,  is  the  absolute  •"''• 

interruption  and  interdiction  of  all  commercial  correspon- 
dence, intercourse,  and  dealing,  between  the  subjects  of 
the  two  countries*  The  idea  that  any  commercial  inter- 
course, or  pacific  dealing,  can  lawfully  subsist  between 
the  people  of  the  powers  at  war,  except  under  the  clear 
and  express  sanction  of  the  government,  and  without  a 
special  license,  is  utterly  inconsistent  with  the  new  class 
of  duties  growing  out  of  a  state  of  war.'*  The  interdic- 
tion flows  necessarily  from  the  principle  already  stated, 
that  a  state  of  war  puts  all  the  members  of  the  two  na- 
tions respectively  in  hostility  to  each  other ;  and  to  suffer 
individuals  to  carry  on  a  friendly  or  commercial  inter- 
course, while  the  two  governments  were  at  war,  would  be 
placing  the  act  of  government,  and  the  acts  of  individuals, 
in  contradiction  to  each  other.  It  would  counteract  the 
Operations  of  war,  and  throw  obstacles  in  the  way  of  the 
public  efforts,  and  lead  to  disorder,  imbeciUty,  and  treason. 
Trading  supposes  the  existence  of  civil  contracts  ahd  rela- 
tions, and  a  reference  to  courts  of  justice ;  and  it  is,  there- 


•  I  Rob,  Rep,  42. 

^  The  doctrine  goes  to  the  extent  of  holding  it  unlawful,  after  the  commence- 
ment of  war,  except  under  the  special  License  of  the  goremment,  to  send  a  vessel 
to  the  enemy's  countxy  to  bring  home,  with  their  permission,  one's  own  property 
which  was  there  when  the  war  broke  out.  It  would  be  liable  to  seizure  in  transitu, 
as  enemy's  property.  The  Rapid,  8  Crancht  155.  Potts  v.  Bell,  8  Term  Rep. 
548.  In  the  case  of  the  Jufirow  Catharina,  5  Rob.  Adm.  Rep.  141,  Sir  Wm. 
Scott  inculcated  very  strictly  the  duty  of  applying  in  all  cases  for  the  protection  of 
a  license,  where  property  is  to  be  withdrawn  from  the  countiy  of  the  enemy,  as 
being  th«  only  safe  course. 
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fore,  npcessarily.  contradictory  to  a  state  of  war.  It  a£^ 
fords  aid  to  the  enemy  in  an  cllbctual  manner,  by  ei 
bling  the  merchants"  of  the  enemy's  country  to  i;up]x>rtl 
their  govemiiiciit,  and  it  facilitates  the  means  of  convey* 
ing  intpliigenLC,  and  carrying  on  a  traitorous  correspon- 
dence with  i\iv.  f[iemy.  These  considerations  apply  wil' 
peculiar  force  to  maritime  states,  where  the  princijwl  ob^ 
ject  is  to  destroy  the  marine  and  commerce  of  the  enemjg 
in  order  to  force  them  to  peace.'  It  is  a  well  settled  dot 
trine  in  the  English  courts,  and  with  the  English  juriati 
that  there  cannot  exist,  at  the  same  time,  a  war  for  armi 
and  a  peace  for  conameroe.  The  war  puts  an  end  I 
once  to  all  dealing  and  all  communic^ition  with  each  othe^ 

and  places  every  individual  of  the  respective  goven 
•67     ments,  na  "well  as  the  governments  themselves,  in 

state  of  hostility.''  'niisisr^Tiiillytln' doctrine  of  all 
the  authoritative  writers  on  the  law  of  nations,  and  of  the 
maritime  ordinances  of  all  the  great  powers  of  Europe. 
It  is  equally  the  received  law  of  this  country,  and  was  so 
decided  frequently  by  the  congress  of  the  United  States 
during  the  revolutionary  war,  and  again  by  the  Supreme 
Court  of  the  United  States  during  the  course  of  the  last 
war ;  and  it  is  difficult  to  conceive  of  a  point  of  doctrine 
more  deeply  or  extensively  rooted  in  the  general  maritime 
law  of  Euroj>e,  and  in  the  universal  and  immemorial  usage 
of  the  whole  community  nf  the  civilized  world. 
,^  It  follows  as  a  necessary  consequence  of  the  doctrine 
""of  tlie  illegality  of  all  intercourse  or  traffic,  without  ex- 
press permission,  that  all  contracts  with  tlie  enemy,  made 
during  war,  are  utterly  void.  Tlie  insurance  of  enemy's 
property  is  an  illegal  contract,  because  it  is  a  species  of 
trade  and  intercourse  with  the  enemy.  The  drawing  of 
a  bill  of  exchange,  by  an  alien  enemy,  on  a  subject  of  the 


n.7  Taunt,  Rep.  i39. 
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adverse  country,  is  an  iUegal  and  void  contract,  be- 
cause  it  is  a  communication  and  contract     The  pur- 
chase of  bills  on  the  enemy's  country,  or  the  remission 
and  deposite  of  funds  there,  is  a  dangerous  and  ille- 
gal act,  because  it  may  be  cherishing  the  resources  and 
relieving  the  wants  of  the  enemy.     The  remission  of 
funds  in  money  or  bills,  to  subjects  of  the  enemy,  is  tm- 
lawiul.     The  inhibition  reaches  to  every  communicationt 
direct  or  circuitous.    All  endeavours  at  trade  with  the 
enemy,  by  the  intervention  of  third  persons,  or  by  part- 
nerships, have  equally  failed,  and  no  artifice  has  suc- 
ceeded to  legalize  the  trade,  without  the  express  permis- 
sion of  the  government.*    Every  relaxation  of  the  rule 
tends  to  corrupt  the  allegiance  of  the  subject,  and 
prevents  •the  war  from  fulfilling  its  end.     The  only    ^68 
exception  to  this  strict  and  rigorous  rule  of  interna- 
tional jurisprudence,  is  the  case  of  ransom  bills,  and  they 
are  contracts  of  necessity,  founded  on  a  state  of  war,  and 
engendered  by  its  violence.    It  is  also  a  further  conse- 
quence of  the  inabiUty  of  the  subjects  of  the  two  states, 
to  commune  or  carry  on  any  correspondence  or  business 
together,  that  all  commercial  partnerships  existing  be- 
tween the  subjects  of  the  two  parties,  prior  to  the  war, 
are  dissolved  by  the  mere  force  and  act  of  the  war  itself; 
though  other  contracts  existing  prior  to  the  war,  are  not 
extinguished,  but  the  remedy  is  only  suspended,  and  this 
from  the  inability  of  an  alien  enemy  to  sue,  pr  to  sustain, 
in  the  language  of  the  civilians,  a  persona  standi  injudicio* 
The  whole  of  this  doctrine  respecting  the  illegality  of  any 
commercial  intercourse  between  the  inhabitants  of  two 
nations  at  war,  was  extensively  reviewed,  and  the  prin- 
cipal authorities,  ancient  and  modem,  foreign  and  do- 
mestic, were  accurately  examined,  and  the  positions  which 


*  Willison  V.  Patteson,  ub.  sup.     The  Indian  Chief,  3  Rob.  Rep.  22.     The 
Jonge  Pieter,  4  Rob.  Rep.  49,    The  Franklin,  6  Rob.  Rep.  127. 
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have  been  laid  down  established,  in  the  case  of  Grwwotd 
V.  fyitihliiigiiin,^  decided  in  the  supreme  court  of  New- 
York,  and  iiftcrwards  ailinaed  on  error. 

This  slricl  rule  has  been  carried  so  far  in  the  British 
ndiiiiraliy,  a.s  to  prohibit  a  remittance  of  supplies  even  to 
a  British  colony  dnriiig  its  temporary  subjection  to  the 
enemy,  and  when  the  colony  was  under  ilie  necessity  of 
Bupplios,  and  was  only  very  purtially  and  inipcriectly 
supplied  by  llie  enemy."  The  same  interdiction  of  trade 
apphes  \D  ships  of  iruee,  or  cartel  eliips,  which  are  a  spe- 
cies of  navigation  intended  for  the  recovery  of  the  liberty 
of  prisoner:!  of  war.  Su<;h  a  special  and  limited  inters 
«>iirse  is  dictated  by  policy  and  humanity,  and  it  is  in- 
dispensable that  it  be  conducted  with  the  most  exact  and 

exclusive  atteation  to  the  original  purpose,  as  being 
•GO     the  oidy  cmdition  \i[h.iii  w  hifli  ihc  liiU'rcimrpo  •cnn 

Im;  tolcralrd.  All  IradLSlherefore,  by  means  of  such 
vessels,  is  unlawful,  williout  the  ex])ress  consent  of  both 
tlie  govcrnmenLs  concerned.'  It  is  equally  illegal  for  an 
ally  of  one  of  the  belligerenis,  and  who  carries  on  the 
war  conjointly,  to  have  any  eommiTce  with  llic  cnemy- 
A  single  belligerent  may  grant  licenses  to  trade  with  the 
enemy,  and  dilute  and  weaken  his  own  rights  at  jdeasure, 
but  it  is  otlierwisc  when  idlied  nations  are  pursuing  a 
common  cause.  Tlie  community  of  interest,  and  object, 
and  action,  creates  a  mutuai  duty  not  to  prejudice  tliat 
joint  interest ;  and  it  is  a  declared  principle  of  ihc  law  of 
nations,  ioundcd  on  very  clear  and  just  grounds,  that  one 
of  the  beliigercnls  may  seize,  and  inflict  the  penalty  of 
fiirfcilure,  on  ihc  property  of  a  subject  of  a  eo-ally,  en- 


■  15  J-hni.  ISep.  :,7. 

en.T  I'etiTt'  r.  «.  Ktp 
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'  The  Venut,  i  Roi.  Rep.  355.    The  Corolint 
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gaged  in  a  trade  with  the  common  enemy,  and  thereby 
afibrding  him  aid  and  comfort,  whilst  the  other  ally  was 
carrying  on  a  severe  and  vigorous  warfare.  It  would  be 
contrary  to  the  implied  contract  in  every  such  warlike 
confederacy,  that  neither  of  the  beUigerents,  without  tlie 
other's  consent,  shall  do  any  thing  to  defeat  the  common 
object.* 

In  the  investigation  of  the  rules  of  the  modem  law  of  j^ijjjj^ 
nations,  particularly  with  regard  to  the  extensive  field  of**"*****^'*''* 
maritime  capture,  reference  is  generally  and  freely  made 
to  the  decisions  of  the  English  courts.  They  are  in  the 
habit  of  taking  accurate  and  comprehensive  views  of  gene- 
ral jurisprudence,  and  they  have  been  deservedly  followed 
by  the  courts  of  the  United  States,  on  all  the  leading 
points  of  national  law.  We  have  a  series  of  judicial  de- 
cisions in  England,  and  in  this  country,  in  which  the 
usages  and  the  duties  of  nations  are  explained  and  de- 
clared with  that  depth  of  research,  and  that  liberal  and 
enlarged  inquiry,  which  strengthen  and  embellish  the 
conclusions  of  reason.  They  contain  more  intrinsic 
argument,  more  full  and  precise  details,  *more  ac-  ♦VO 
curate  illustrations,  and  are  of  more  authority,  than 
the  loose  dicta  of  elementary  writers.  When  those  courts 
in  this  country,  which  are  charged  with  the  administra- 
tion of  international  law,  have  differed  from  the  English 
adjudications,  we  must  take  the  law  from  domestic 
sources ;  but  such  an  alternative  is  rarely  to  be  met  with, 
and  there  is  scarcely  a  decision  in  the  English  prize  courts 
at  Westminster  on  any  general  question  of  public  right, 
that  has  not  received  the  express  approbation  and  sanc- 
tion of  our  national  courts.  We  have  attained  the  rank 
of  a  great  commercial  nation,  and  war,  on  our  part,  is 
carried  on  upon  the  same  principles  of  maritime  policy, 
which  have  directed  the  forces,  and  animated  the  coun- 

•  The  Nayadc,  4  Rob.  Rep.  251.     The  Neptimus,  6  Rob>  Rep.  403. 
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cila  of  the  naval  powers  of  Europe.  When  the  United 
States  formed  .1  con^iicnt  part  of  the  Brilisli  empire, 
our  prize  law  and  theirs  was  tlie  same ;  and  after  the  re- 
volution it  cuiitiiiued  to  be  the  ^lonie,  as  far  as  it  was 
adapted  to  our  oircumBtances,  and  was  not  varied  by  the 
power  which  was  capable  of  changing  it.  The  great 
value  of  a  series  of  judicial  decisions,  in  prize  cases,  and 
on  other  questions  depending  on  the  law  of  nations,  is, 
that  tliey  render  ceilain  and  stable  the  loose  general 
principles  of  iliat  law,  and  show  their  application,  and 
how  they  are  understood  in  the  country  where  the  tribu- 
nals are  sitting.  They  are,  therefore,  deservedly  received 
with  very  great  respect,  nod  na  presumptive,  though  luA 
conclusive,  evidcnee  of  the  law  in  the  given  case.  ThiS: 
was  the  language  of  the  supreme  court  of  the  United 
States,  so  late  as  ISM,"  nnd  tlic.  decisions  of  ilic  English 
high  court  of  admiralty,  especially  since  the  year  179S, 
have  been  consulted  and  uniti)rmly  respected  by  that 
court,  as  enlightened  commentaries  on  the  law  of  nations, 
and  aflbrding  a  vast  variety  of  instructive  precedents  for 
the  apjilication  of  the  principles  of  that  law.  They  have 
also  this  to  recommend  them :  that  tlicy  arc  prc-emincndy 

distinguished  for  sagacity,  wisdom,  and  learning, 
•71     as  'well  as  for  the  chaste  and  classical  beauties  of 

their  composition. 
Many  of  the  most  important  princi])Ies  of  public  law 
have  been  brought  into  use,  and  received  a  practical 
application,  and  been  reduced  to  legal  precision,  since 
the  age  of  GroUus  and  Puffcndorf ;  and  we  must  resort 
to  the  judicial  decisions  of  the  prize  tribunals  in  Europe, 
and  in  this  country,  for  information  and  authority  on  a 
great  many  points,  on  which  all  the  leading  text  books 
have  preserved  a  totid  silence.  The  complexity  of 
modern  commerce  has  swelled,  beyond  all  bounds,  the 
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number  and  intricacy  of  questions  upon  national  law,  and 
particularly  upon  the  very  comprehensive  head  of  mari- 
time capture.  The  illegality  and  penal  consequences  of 
trade  with  the  enemy ;  the  illegality  of  carrying  enemy's 
despatches,  or  of  engaging  in  the  coasting,  fishing,  or 
other  privileged  trade  of  the  enemy ;  the  illegality  of 
transfer  of  property  in  transitu^  between  the  neutral  and 
belligerent ;  the  rules  which  impress  upon  neutral  property 
a  hostile  character,  arising  either  from  the  domicil  of  the 
neutral  owner,  or  his  territorial  possessions,  or  his  con- 
nexion with  a  house  in  trade  in  the  enemy's  country,  are 
all  of  them  doctrines  in  the  modem  international  law, 
which  are  either  not  to  be  found  at  all,  or  certainly  not 
with  any  fulness  of  discussion,  and  power  of  argument, 
any  where,  but  in  the  judicial  investigations  to  which  I 
have  referred,  and  which  have  given  the  highest  authority 
and  splendour  to  this  branch  of  learning. 


LECTURE   rV. 


OF    THE    VARIOUS   KINCS    OF    PROI'ERTT    LIABLE    TO 

c APT  cms. 

It  becomes  Jniportanl,  in  a  majitune  war,  to  deie^ 
rjiine  with  precision  what  reladons  and  circumstojicei 
will  intpri-'S::  ;i  hostile  character  upon  persons  and  pre 
pcrty  ;  and  the  modern  international  law  of  the  com- 
mercial world  is  replete  with  refined  and  complicated 
mrty, distinctions  on  lliis  suljject.  It  is  sclded,  that  there  may 
iie.  he  a  liD.siile  character  merely  as  to  commercial  purposes, 
and  hostility  may  attach  only  to  the  person  as  a  tempo- 
raiy  enemy,  or  it  may  attach  only  to  ]»roperty  of  a  par- 
ticular description.  This  hostile  character,  in  a  commer- 
cial view,  or  one  limited  to  certain  intents  and  purposes 
only,  will  attach  in  consequence  of  having  possessions 
in  tiic  territory  of  the  enemy,  or  by  maintiiining  a  com- 
mercial establishment  there,  or  by  a  personal  residence, 
or  by  particular  modes  of  traffic,  as  by  sailing  under  tlie 
enemy's  flag  or  passport.  This  liostile  relation,  growing 
out  of  particular  circumstances,  assumes,  as  vahd,  the 
distinction  wliich  has  been  taken  between  a  permanent 
and  a  temporary  alien  enemy.  A  man  is  said  to  be  per- 
manently an  ahen  enemy,  when  he  owes  a  jiermanent 
allegiance  to  the  adverse  belligerent,  and  his  hostility  is 
commensurate  in  point  of  time  with  his  country's 
([uarrel.  But  he  who  does  not  owe  a  jiennanent  alle- 
giance to  the  enemy,  is  an  enemy  only  during  the  exist- 
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ence  and  continuance  of  certain  circumstances.  A  neu- 
tral, for  instance,  said  Ch.  J.  Eyre,*  can  be  an  alien 
enemy,  only  with  respect  to  his  acts  done  under  a  local 
or  temporary  allegiance  to  a  power  at  war,  and  when 
his  temporary  allegiance  determines,  his  hostile  charac- 
ter determines  also. 

It  was  considered  by  Sir  Wm.  Scott,  in  the  case  of  the 
Phanixy^  and  again  in  the  case  of  the  Vrow  Anna  Cathor 
rina^^  to  be  a  fixed  principle  of  maritime  law,  that  the 
possession  of  the  soil  impressed  upon  the  owner  the 
character  of  the  coimtry,  so  far  as  the  produce  of  the 
soil  was  concerned,  wherever  the  local  residence  of  the 
owner  might  be.  The  produce  of  a  hostile  soil  bears  a 
hostile  character  for  the  purpose  of  capture,  and  is  the 
subject  of  legitimate  prize  when  taken  in  a  course  of 
transportation  to  any  other  country.  The  enemy's  lands 
are  supposed  to  .be  a  great  source  of  his  wealth,  and, 
perhaps,  the  most  sohd  foundation  of  his  power ;  and 
whoever  owns  or  possesses  land  in  the  enemy's  country, 
though  he  may  in  fact  reside  elsewhere,  and  be  in  every 
other  respect  a  neutral  or  friend,  must  be  taken  to  have 
incorporated  himself  with  the  nation,  so  far  as  he  is  a 
holder  of  the  soU,  and  the  produce  of  that  soil  is  held  to 
be  enemy's  property,  independent  of  the  personal  resi- 
dence or  occupation  of  the  owner.  The  reasonableness 
of  this  principle  will  be  acceded  to  by  all  maritime 
nations,  and  it  was  particularly  recognized  as  a  valid 
doctrine  by  the  supreme  court  of  the  United  States,  in 
Bentzon  v.  BoyleJ^ 

If  a  person  has  a  settlement  in  a  hostile  country  by  the  ^enemy's 
the  maintenance  of  a  commercial  establishment  there,  he  ^^^' 
will  be  considered  a  hostile  character,  and  a  subject  of 
the  enemy's  country,  in  regard  to  his  commercial  trans- 


*  Sparenbur^  v.  Bannatyne,  1  Bos.  Sr  PuU.  163. 

»»  5  Rob,  Rep.  21.  «  5  Rob,  Rep,  161.  ^  0  Cranch,  191. 
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actions  cnnncctetl  with  thai  establiabment.  The  position 
is  a  clear  one,  that  if  a  person  goes  into  a  foreign  country, 
and  engages  in  trade  there,  he  is,  by  the  law  of  nations, 
to  lie  considered  a  merchant  of  that  country,  and 
•75  a  subject,  to  all  civil  purposes,  •whether  that  coun- 
try ht:  bostile  or  neutral ;  and  he  cannot  be  per- 
mitted to  retain  the  privileges  of  a  neutral  character, 
during  his  residence  and  occupation  in  an  enemy's 
country.'  This  general  rule  has  been  applied  by  the 
English  courtsi  to  the  case  of  Englishmen  residing  in  a 
neutral  countir,  and  they  are  admitted,  in  respect  to 
their  bona  Jide,  trade,  to  the  privileges  of  the  neutral 
character.''  In  the  case  of  the  Danow,'  the  rule  was  laid 
down  by  the  English  house  of  lords,  in  1S02,  in  unre- 
stricted terms  ;  and  a  British  bom  subject,  resident  in 
Portugal,  was  allowed  the  benefit  of  ihc  Portuguese 
character,  so  far  as  to  render  his  trade  with  Holland,  then 
at  war  with  England,  not  impeachable  as  an  illegal  trade. 
The  same  rule  was  aftcr\vards  applied"  to  a  natural  bom 
British  subject  domiciled  in  the  United  States,  and  it 
was  held,  that  he  might  lawfully  trade  to  a  country  at 
war  %vith  England,  but  at  peace  with  the  United  States. 
This  same  principle,  that  for  all  commercial  purposes, 
the  domicil  of  the  part;',  without  reference  to  the  place 
of  birth,  becomes  the  test  of  national  character,  has  been 
repeatedly  and  explicily  admitted  in  the  courts  of  the 
United  States.  If  he  resides  in  a  belligerent  country,  his 
property  is  liable  to  capture  as  enemy's  property,  and  if 
he  resides  in  a  neutral  country,  he  enjoys  all  the  privileges, 

•  Wilson  V.  Mamnl,  8  Term  Rep.  31.  M'Cunnell  v.  Hfdor,  3  Dot.  4- 
Ptill.  113.  Tbo  Inkinn  Chief,  3  Rob.  Rep.  I'J.  TIip  Anno  Calharina,  4  Rob. 
Rep.  107.  The  I'resiJeiil,  5  Rob.  Rep.  277,  Lord  Stowfll,  ]  Hayy.  Advl. 
Rep.  103,  I01. 

b  M'C.inncll  *.  Ilcrtor.  3  Bat.  If  PaU.  113.     The  Emanuel,   I  Bob.   Rep. 
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and  is  subjefctect  to  all  the  incomreniences,  of  tbe  neotral 
trade*  He  takes  the  advantaiges  and  disadvantagesi^ 
whatever  they  •may  be,  of  die  country  of  his  resi-  *76 
dence.*  This  doctrine  is  fomided  on  the  principles 
of  national  law,  and  it  accords  Xvith  the  reason  and 
practice  of  all  civilised  nations.  Migrans  Jura  amitUU  ac 
Primkgia  et  immunkates  domicilii  prioris.^  A  person  is 
not,  however,  permitfced  to  acquire  a  neutral  domicil, 
that  will  protect  such  a  tristde  in  opposition  to  the.  bellige- 
rent claims  of  \m  native  country,  if  he  emigrate  from  that 
couDtxy  flagrante  beUo^ 

Tbe  only  limitation  upon  the  principle  of  determinmg 
the  character  from  residence,  is,  that  the  party  must  not 
be  found  in  hostility  to  his  native  country-  He  must  do 
nothing  inconsistent  with  his  native  allegiance  ;  and  this 
qualification  is  amiexed  to  the  rale  by  Sir  William  Scott, 
in  the  case  of  The  Emanudf  and  the  same  qualification 
exists  in  the  French  law,  as  well  since  as  before  their 
revolution.*  It  has  been  questiooed,  whether  the  rule 
dose  not  go  too  faxy  even  with  this  restriction ;  but  it 
appears  to  be'^loo  well  and  solidly  settled  to  be  now 
shaken. 

It  has  been  a  question  adnritting  of  much  discussion  ^  ^■icu, 
and  difficulty,  arising  firom  the  complicated  character  of 
commercial  specidations,  what  state  of  &cts  constitutes  a 
residence  so  as  to  change  or  fix  the  commercial  character 
of  the  party.  The  ammnu  mommii  aippears  to  have  been 
the  point  to  be  setdedv  The  presumption  arising  fix)ra 
actual  re^dence  in  any  place,  is,  that  the  party  is  there 


■  Case  of  the  Sloop  Chester,  2  DdUat,  41.  Murray  v  Schooner  Betsy,  3 
Cran^ky  64.  Maley  v.  Shattuck,  3  Cranchf  488.  Lxvingstoii  v*  Maryland  Ins. 
Co.  7  Cranehy  506.  The  Venus,  8  Cranchy  253.  The  Frances,  8  Cranchf  363. 

*  Voetf  Comm,  ad  Pand.  tome  i.  347. 
«  The  Dos  HermanoB,  2  Wkeatont  76. 

*  1  Rob^  Rep,  249.  Code  Napoleon,  No.  17.  21.  Poihier'$  Traiti  du  Droit 
de  Propriiii,  No.  94. 
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long,  di'L'.s  Tiol  cti;iiii;i?  iho  i>r)L'ln;il  cliaracUT 
or  give  him  a  new  and  liostile  one.*  But 
stances  requisite  lo  esiablisli  the  iloniicil,  are 
easily  accommoJiiteJ  to  the  real  irutli  and  e 
■  case.  Thus  it  requires  fewer  circum^toiices 
domicil  in  the  case  of  a  native  subject,  vrh 
reassume  his  origiDal  character,  than  it  doe. 
the  national  character  on  a  stranger.''  The  i 
in  each  case,  the  real  subject  of  iuquiry,  an 
residence  exists  freely,  without  force  or  rei 
usually  held  to  be  complete,  whether  it  be  & 
only  an  implied  residence. 

When  the  residence  is  once  fixed,  and  bat 
cated  a  national  character  to  the  party,  it  is  n 
by  a  periodical  absence,  or  even  by  occasion 
his  native  country.''  Nor  is  it  invariably  iiec* 
the  residence  be  personal,  in  order  to  imprew 
witli  a  national  character.  The  general  rule  ui 
is,  that  a  neutral  merchant  may  trade  in  tb 
manner,  to  the  country  of  a  belligerent,  by  mea 
tioned  agent  there,  and  yet  not  contract  the  0 
a  domiciled  person.  But  if  the  principal  be  t 
on  the  ordinary  footing  of  a  foreign  mcrchan 
privileged  trader  of  the  cnemv.  eti/.i.  -  — --"' 
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puts  him  on  the  same  ground  with  their  own  subjects,  and 
he  would  be  considered  as  sufficiently  invested  with  the 
national  character  by  the  residence  of  his  agent.  Sir 
William  Scott,  in  the  case  of  the  Anna  Ccahmna^ 
applied  this  distinction  to  the  case  of  •a  neutral,  in-  •78 
vested  with  the  privileges  of  a  Spanish  merchant, 
and  die  full  benefit  of  the  Spanish  character ;  and  this 
case  has  been  followed  to  its  fullest  eitent  in  this  country.** 
It  affords  a  sample  of  that  piercing  and  unwearied  inves- 
tigation which  the  courts  of  admiralty  have  displayed,  in 
unravelling  the  intricate  process,  by  which  an  enemy's 
trade  was  attempted  to  be  protected  from  hostile  seizure, 
and  in  the  apphcation  of  sound  principles  of  national  law 
to  new  and  complex  cases.  On  die  same  ground  it  has 
been  decided,*  that  an  American  consul  general  in  Scot- 
land, committing  his  whole  duty  to  vice-consuls,  was 
deemed  to  have  lost  his  neutral  character  by  engaging  in 
trade  in  France ;  and  it  is  well  settled,  that  if  a  foreign 
consul  carries  on  trade  as  a  merchant,  in  an  enemy's 
country,  his  consular  residence  and  character  will  not 
protect  that  trade  from  interruption  by  seizure  and  con- 
denmation  as  enemy's  property.** 

A  national  character  acquired  by  residence,  may  be 
thrown  off  at  pleasure,  by  a  return  to  the  native  country. 
It  is  an  adventitious  character,  and  ceases  by  non-resi- 
dence, or  when  the  party  puts  himself  in  motion  honajidej 
to  quit  the  country  sine  animo  revertendi^  and  such  an  in- 
tention is  essential  in  order  to  enable  the  party  to  re-as- 
sume his  native  character.*     In  the  case  of  the  Ventu/  the 


•  4  Rob.  Rep.  107. 

.  ^  The  Indiano,  2  OalliBon,  268. 

«  The  Dree  Gebroeders,  4  Rob.  Rep.  232. 

^  VaUel,  b.  4.  ch.  8.  sec.  114.  The  Indian  Chief,  3  Rob.  Rep.  22.  Albrecht 
v.  Sussinan,  2  Vet,  4*  Bea,  323.  Arnold  and  Ramsay  y.  U.  I.  Company,  1  JokM. 
€08.363. 

•  The  Indian  Chief,  3  Rob.  Rep.  12.    The  Fiiendscbaft,  3  WheaUm,  14. 
f  «  Cranch,  253. 


:iit  iiiiciiliori  lu  make  il  llie  party's  doniicil,  i 
place  oi  abode ;  and  that  Ui6  doctriBe  of  tfae 
and  the  common  law  oi'  courts  of  EngUnd,  \ 
on  this  subject  with  that  of  the  public  jurists 
sequence  of  the  doctrine  of  domicil,  the  co 
that  if  a  citizen  of  the  United  States  shophi  ■ 
commercial  domicil  in  a  foreign  country,  an 
should  afterwards  break  out  between  that 
the  United  States,  his  property,  shipped  befon 
of  the  war,  and  wliile  that  domicil  condnncc 
liable  to  capture,  on  the  ground,  that  his  peni 
dence  had  stamped  him  with  the  national  { 
that  country.     The  hostile  character  was  det 
t.'ich  to  the  American  citizen,  only  in  respect, 
petty  connected  witli  his  residence  in  the  eije 
try  ;  and  the  converse  of  the  proposition  ww 
tiiai   the  subject  of  a  belligerent  stale,  dom 
neutral  country,  was  Ua  be  considered  a  neut^ 
tlie  belligerents,  in  reference  to  iiis  trade.     Tl 
of  enemy's  property,  arising  from  a  domicil  ia ; 
eountiy,  is  en&rccd  strictly ;  and  equitable  qn 
of  the  role  are  generally  disallowed,  for  the  « 
vrntinK  frauds  on  bclliirf-Tent  rights,  and  to  gi 
more  precision  and  certainfv. 
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under  tl)6  protection  of  a  factory,  take  tfaeir  national 
character  fiom  the  establishment  under  which  they  live 
and  trade.  ThiBrule  applies  to  those  parts  of  the  world 
from  obvious  reasons  of  policy,  because  foreigners  are 
not  admitted  there,  as  in  Europe,  ^'and  the  western  part 
of  the  world,*'  into  the  general  body  and  mass  of  the 
society  of  the  nation,  but  they  continue  strangers 
and  sojourners,  not  acquiring  any  national  ^charac-  *80 
ter,  under  the  general  sovereignty  of  the  country.* 

National  character  may  be  acquired  in  consideration  ^J^^^Jg^' 
of  the  traffic  in  which  the  party  is  concerned.  If  a  per- 
son connects  himself  with  a  house  of  trade  in  the  enemy's 
countiy,  in  time  of  war,  or  continues,  during  a  war,  a 
connexion  formed  in  a  time  of  peace,  he  cannot  protect 
himself  by  having  his  domicil  in  a  neutral  country.  He 
is  considered  as  impressed  with  a  hostile  character,  in 
reference  to  so  much  of  his  commerce  as  may  be  caa- 
nected  with  that  establishment.  The  rule  is  the  same, 
whether  he  maintains  that  establishment  as  a  partner  or 
as  a  sole  trader.**  The  supreme  court  of  the  United 
States,  referring  to  the  English  prize  cases  on  this  sub* 
ject,  observed,  that  they  considered  the  rule  to  be  inflexi- 
bly settled,  and  that  they  were  not  at  Uberty  to  depart 
from  it,  whatever  doubt  might  have  been  entertained,  if 
the  case  was  entirely  new. 

But  though  a  billigerent  has  a  right  to  consider  as 
enemiea,  all  persons  who  reside  in  a  hostile  country,  or 
maintain  commercial  establishments  there,  whether  they 
be  by  birth  neutrals,  or  aUies,  or  fellow  subjects,  yet  the 
rule  is  accompanied  with  this  equitable  qualification : 
that  they  are  enemies  sub  modo  only,  or  in  reference  to 


•  The  Indian  Chief,  3  Rob.  Rep.  22. 

^  Th«  Vigilantia,  1  Rob,  Rep,  1.  The  Portland,  3  R^b.  Rep.  41.  The 
Indi^iio,  3  GaUitou,  268.  The  Ajjtoim  Jobaanar  X  WkeaUm,  159.  Tbo 
Friendschaft,  4  Wkeaton^  105. 


"'1      inal>,.|li  "-""'"S 'n  a  neutral, ! 

a.  The  „e«'rr:r  :--■'"■» - 

«-  ^.ed  in  f,a„d  of  ,be  Wm;!    ™.°?„^ 
and _U.e  property  „,„,,„j  may  reason,, 
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the  penal  consequences  of  confiscation,  to  the  ship  and 
cargo  of  a  neutral  engaged  in  the  colonial  or  coasting 
trade  of  the  enenmy,  not  open  to  foreigners  in  time  of 
peace,  but  confined  to  native  subjects  by  the  fundamental 
regulations  of  the  state.  This  prohibition  stands  upon 
two  grounds :  1st.  That  if  the  coasting  or  colonial  trade 
reserved  by  the  permanent  policy  of  a  nation  to  its  own 
subjects  and  vessels,  be  opened  to  neutrals  during  war, 
the  act  proceeds  from  the  pressure  of  the  naval  force  of 
the  enemy,  and  to  obtain  relief  from  that  pressure.  The 
neutral  who  interposes  to  relieve  the  belligerent, 
under  such  circumstances,  •rescues  him  from  the  •82 
condition  to  which  the  arms  of  his  enemy  had  re- 
duced him,  restores  to  him  those  resources  which  had 
been  wrested  from  him  by  the  arms  of  his  adversary,  and 
deprives  that  adversary  of  the  advantages  which  success- 
ful war  had  given  him.  This  the  opposing  beUigerent 
pronounces  a  departure  from  neutrality,  and  an  interfer- 
ence in  the  war,  to  his  prejudice.  2d.  If  the  trade  be  not 
opened  by  law,  the  neutral  employed  in  a  trade  reserved 
by  the  enemy  to  his  own  vessels,  identifies  himself  with 
that  enemy,  and  assumes  his  character.  These  principles 
first  became  a  subject  of  interesting  discussion  in  the  war 
of  1766,  and  they  are  generally  known  in  England,  and 
in  this  country,  by  the  appellation  of  the  rule  of  1756  ; 
but  the  rule  is  said  to  have  been  asserted  before  that  period. 

In  the  letter  of  Pufiendorf  to  Groningius,  pubhshed  in  Roi*  ©f 
1701,*  he  says  that  the  English  and  the  Dutch  were  willing 
to  leave  to  neutrals  the  commerce  they  were  accustomed  to 
carry  on  in  time  of  peace,  but  were  not  willing  to  allow 
them  to  avail  themselves  of  the  war  to  augment  it,  to  the  pre- 
judice of  the  English  and  the  Dutch.  The  French  ordi- 
nances of  1704  and  1744,**  have  been  considered  as  founded 


*  Puff,  Droit  dcs  Oetu.  par  Barbeyract  tome  ii.  558. 

*  2  ValinU  Com,  248.  250. 
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upon  the  basis  of  the  same  nilet  and  regtOaiions  ^M  made 
to  enforce  it,  and  to  preserve  to  neutrals  the  same  trade 
which  they  had  been  accustomed  to  eiK|oy  in  peace,  and 
to  prohibit  them  finom  engaging  in  the  colonial  ^rade  of 
the  enemy*  There  is  some  evidence,  also,  that  in  the 
reign  of  Charles  11.  neutral  vesselft  were  consideied,  both 
by  England  and  Holland,  to  be  liable  to  capture  and 
condemnation,  for  being  concerned  in  the  coasting  trader 
of  the  enemy.  The  Dutch^  at  that  day,  contenided  for 
this  neutral  exclusion,  on  the  authority  of  geneml  reason-^ 
ing  and  the  piuctice  of  nations ;  and  the  same  rute  is  said 
to  have  been  asserted  in  the  English  courts,  in  the  war  of 
1741,  and  the  exclusion  of  neutral  vessels  fifom  thecoast-^ 

ing  trade  of  the  enemy,  was  deckred  to  stand  laipM. 
•83    *the  law  of  nations.*^    But  it  wasp  in  the  W8tr  of 

1756,  that  the  rule  awakened  general  and  eaitiesC 
attention.  Mr.  Jenkinson,  in  his>'  Discourse  on  the  cdBH 
duct  of  Great  Britain  in  respect  to  neutral  nations,*'  vfiAtr 
ten  in  1757,  considered  it  to  be  unjust  a^d  illegal  for  neu-* 
trals  to  avail  themselves  of  the  pressure  of  war,  to  engage 
in  a  new  species  of  traffic,  not  penuitted  in  peace,  and 
which  the  necessities  of  one  belligerent  obliged  bmi  to 
grant,  to  the  detriment,  or  perhaps  to  the  destnoctioii  of 
the  other.**  On  the  other  hand,  Hubner,  who  pubfisiedf 
his  treatise^  in  1759,  is  of  opinion  that  neutrals  may  avttil 
themselves  of  this  advantage  presented  by  the  war,til€Ai^ 
he  admits  the  lawfulness  of  the  trade  to  be  a^  question^  of 
some  uncertainty. 
Thus  seemed  to  standi  the  authority  of  thettie  of  1756^* 


•  6  Rob.  Rep.  74,  note,  and  253,  note. 

^  In  the  BritiBh  memorial,  addroased  tc  die  Deputies  of  tSfe  States  GenoMl  of 
Holland,  December  22d>  1758,  the  injustice  of  neutrab  in  assuming  the  enemy's 
carrying  trade  was  urged,  and  it  was  declared  that  their  high  mightineigefhad 
never  tuffered  such  a  trade f  and  that  it  had  been  opposed  in  all  countries  in  like 
circumstances. 

^  Dela  Saint  de»  BoHment  Neuiret\ 

^  It  stood  upon  loose  grounds,  in  point  of  offidid  authority  aMcndii^  tp  the 
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when  it  was  revived  and  brought  into  operadon  by  Eng- 
land, in  the  war  of  1793,  and  again  upon  the  renewal  of 
war  in  1808.     The  rule  was  enforced  by  her,  under  oo 
casional  relaxations,  during  the  long  course  of  the  wars 
arising  out  of  the  French  revolution,  and  it  was  frequendy 
vindicated  by  Sir  WiUiam  Scott,  in  the  course  of  his  ju- 
dicial decisions,  with  his  customary  ability  and  persua- 
sive manner,  as  a  rule  founded  in  natural  justice,  and  the 
established  jurisprudence  of  nations.^    On  the  other  hand, 
the  government  of  the  United  States  constandy  and  earn- 
estly protested  against  the  legality  of  the  rule,  to  the  ex- 
tent claimed  by  Great  Britain ;  and  they  insisted,  in 
their  diplomatic  intercourse,  that  the  •rule  was  an    •S* 
attempt  to  establish  ^'  a  new  principle  of  the  law  of 
nations,"  and  one  which  subverted  "  many  other  princi- 
ples of  great  importance,  which  have  heretofore  been  held 
sacred  among  nations."    They  insisted,  that  neutrals  were 
of  right  entitled  "  to  trade,  with  the  exceptions  of  block- 
ades and  contrabands,  to  and  between  all  ports  of  the 
enemy,  and  in  all  articles,  although  the  trade  should  not 
have  been  opened  to  them  in  time  of  peace."**    It  was 
considered  to  be  the  right  of  every  independent  power  to 
treat,  in  time  of  peace,  with  every  other  nation,  for  leave 
to  trade  with  its  colonies,  and  to  enter  into  any  trade, 
whether  new  or  old,  that  was  not  of  itself  illegal,  and  a 
violation  of  neutrality.    One  state  had  nothing  to  do  with 
the  circumstances  or  motives  which  induced  another  na- 
tion to  open  her  ports.     The  trade  must  have  a  direct 
reference  to  the  hostile  eflbrts  of  the  belligerents,  like 
dealing  in  contraband,  in  order  to  render  it  a  breach  of 
neutrality.    The  rule  of  1756,  especially  in  respect  to 


able  exwammtion  of  the  docomentary  evidence  of  the  rule,  gsvtn  in  a  note  to  the 
first  volume  of  Mr.  IVkeeUon^t  ReportSf  app*  note  3. 

*  The  Immanuel,  2  Roh,  Adm,  Rep.  186,  and  Rob.  Rep,  pauim. 

**  Mr.  Monroe' $  Letter  to  Lord  Mulgrave,  of  Sept.  23<2, 1805,  and  Mr.  MadU 
ton*9  Letter  to  Me§$r».  Monroe  and  JHnckneyt  dated  May  llikj  1806. 

Vol.  I.  13 


«rc.i  as  one  „„.,„ic,u,i,j.i„„b„a;  ;„;;,■' 

ml  vexed  discussion.     The  Cl„cf  J„„i„ 

nJe,  bu,  puT,„sel,  avoided  expressing  a. 
Ae  eometness  of  ^e  principle.  I,  is  very 
rfthe  Un..ed  S,.,es  ahouid  hereafter  at  JT 

which  s],aH  prove  sufficient  ,„  render 
fc  her  a,,^^^,  ^^„^^^  ^.^         ^     ™der 

ex,«)  to  open  all  his  domestic  trade  to  aZ 
tol«,  we  rnigh,  be  iadnced  ,„  feci  n,o,„  L", 
kavo  hrdierto  done,  .he  weigh,  of  the  Z, 
fce.gnjnns,.m  favour  of  the  poBcyanJ^e^ 

i^  the  duties  was  n  sufficiciil    ■        rh    ,'"'*      '^'  '"'^"S  -be  ) 
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Sailing  under  the  flag  and  pass  of  an  enemy,  is  another  ^^'^^^JJ^ 
mode  by  which  a  hostile  character  may  be  affixed  to**, 
property ;  for  if  a  neutral  vessel  enjoys  the  privileges  of 
a  foreign  character,  she  must  expect,  at  the  same  time, 
to  be  subject  to  the  inconveniences  attaching  to  that 
character.  This  rule  is  necessary  to  prevent  the  fraudu- 
lent mask  of  enemy's  property.  But  a  distinction  is 
made,  in  the  English  cases,  between  the  ship  and  the 
cargo.  Some  countries  have  gone  so  far  as  to  make  the 
flag  and  pass  of  the  ship  conclusive  on  the  cargo  also ; 
but  the  English  courts  have  never  carried  the  principle 
to  that  extent,  as  to  cargoes  laden  before  the  war.  The 
English  rule  is,  to  hold  the  ship  bound  by  the  character 
imposed  upon  it  by  the  authority  of  the  government  from 
which  all  the  documents  issue.  But  goods  which  have 
no  such  dependence  upon  the  authority  of  the  state,  may 
be  difierently  considered ;  and  if  the  cargo  be  laden  in 
time  of  peace,  though  documented  as  foreign  property 
in  the  same  manner  as  the  ship,  the  sailing  under  a 
foreign  flag  and  pass  has  not  been  held  conclusive  as  to 
the  cargo.*  The  doctrine  of  the  courts  in  this  country 
has  been  very  strict  on  this  point,  and  it  has  been  fre- 
quendy  decided,  that  sailing  under  the  license  and  pass- 
port of  protection  of  the  enemy,  in  furtherance  of  his 
views  and  interests,  was,  without  regard  to  the  object  of 
the  voyage,  or  the  port  of  destination,  such  an  act  of 
illegality  as  subjected  both  ship  and  cargo  to  con- 
fiscation as  prize  of  war.*»     The  •federal  courts     •SG 

But  the  treaty  so  agreed  on  was  withheld  by  President  Jefferson  from  the  Senate 
of  the  United  States  and  neyer  ratified.  The  doctrine  of  the  English  admiralty, 
is  just  and  reasonable  on  the  assmnption  of  the  British  rule,  that  a  direct  trade  by 
neatralsy  between  the  mother  country  and  the  colonies  of  her  enemy,  and  not  allowed 
in  time  of  peace,  is  by  the  law  of  nations  unlawful.  But  if  that  rule  be  not  well 
finmded,  all  the  qualifications  of  it  do  not  help  it. 

*  The  EUxabeth,  5  Rob.  Rep,  2.    The  Vreede  Scholtys,  cited  in  the  note  to 
5  Rob.  Rep.  5. 

^  The  Julia,  8  Cranch,  18L    The  Aaron,  lb.  203.    The  Hiiara,  lb.  444.     ^ 
The  Ariadne,  2  WheaUmt  143.    The  Caledonia,  4  WhetOan,  100. 
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placed  the  objection  to  these  licenses  on  the  ground 
of  a  pacific  dealing  with  the  enemy,  and  as  amounting 
tx)  a  contract  diat  the  party  to  whom  the  license  is  given, 
should,  for  that  voyage,  withdraw  himself  from  the  war, 
and  enjoy  the  repose  and  blessings  of  peace*  The 
illegality  of  such  an  intercourse  was  strongly  condem«- 
ned ;  and  it  was  held,  that  the  moment  the  vessel  sailed 
on  a  voyage,  with  an  enemy's  Hcense  on  board,  the 
oflfence  was  irrevocably  ccnnmitted  and  consummated, 
and  that  the  ddictum  was  not  done  away  even  by  the 
termination  of  the  voyage,  but  liie  vessel  and  cargo  might 
be  seized  after  arrivkl  in  a  port  of  the  United  Stated,  and 
condemned  as  lawful  prize. 
fa  ^SSuH.^  Having  thus  considered  the  princ^>al  circumstances 
which  have  been  held  by  die  courts  of  international  law, 
to  impress  a  hostile  character  upcm  commerce,  it  may  be 
here  observed,  that  property  which  has  a  hostile  charac- 
ter at  the  commencement  of  the  voyage,  cannot  change 
that  character  by  assignment,  while  it  is  in  trangkuj  so  as 
to  protect  it  from  capture.  This  would  lead  to  fraudu- 
lent contrivances,  to  protect  the  property  from  capture, 
by  colourable  assignments  to  neutrals.  During  peace,  a 
transfer  in  transitu  may  be  made,  but  when  war  is  exist- 
Jng  or  impending,  the  belligerent  rule  applies,  and  the 
ownership  of  the  property  is  deemed  to  continue  as  it 
was  at  the  time  of  the  shipment,  until  actual  delivery. 
This  illegality  of  transfer,  during,  or  in  contemplation  of 
war,  is  for  the  sake  of  the  belligerent  right,  and  to  pre- 
vent secret  transfers  from  the  enemy  to  neutrals,  in  fraud 
of  that  right,  and  upon  conditions  and  reservations  which 
it  might  be  impossible  to  detect.*  So,  property  shipped 
from  a  neutral  to  the  enemy's  country,  under  a  contract 


■  Vrow  Margarctha,  1  Rob.  Rep.  336.  Jan  Frederick,  5  Rob.  Rep,  128. 
See  aUo,  1  Rob.  Rep.  1. 101.  122.  3  Rob.  Rep.  137.  1  Rob.  R^.  16,  note. 
4  Rob.  Rep.  32. 
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to  become  the  pn^rty  of  the  enemy  on  arrival,  may  be 
taken  m  iransiiu  as  enemy's  property ;  for  capture  is  con-* 
sider^d  as  delivery.  The  captor,  by  the  rights  of  wari 
stands  in  the  place  of  the  enemy •'^  The  prize 
courts  will  *not  allow  a  neutral  and  belligerentt  by  *87 
a  special  agreement,  to  change  the  ordinaxy  rule 
of  peace,  by  whix;h  goods  ordered  and  delivered  to  the 
master,  are  considered  as  delivered  to  the  consignee. 
All  such  agreements  cure  held  to  be  constructively  fraudu- 
lent, and  if  they  could  operate,  they  would  go  to  cover 
all  belligerent  property,  while  passing  between  a  bellige- 
rent and  a  neutral  country,  since  the  risk  of  capture 
would  be  laid  alternately  on  the  consignor  or  consignee, 
as  the  neutral  factor  should  happen  to  stand  in  the  one 
or  the  other  of  those  relations.  These  principles  of  the 
English  admiralty  have  been  explicitly  recognized  and 
acted  upon  by  the  prize  courts  in  this  country.  The 
great  principles  of  national  law  were  held  to  require, 
that,  in  war,  enemy's  property  should  not  change  its 
hostile  character  in  transitu  ;  and  that  no  secret  liens,  no 
future  elections,  no  private  contracts  looking  to  future 
events,  should  be  able  to  cover  private  property  while 
sailing  on  the  ocean.**  Captors  disregard  all  equitable 
liens  on  enemy's  property,  and  lay  their  hands  on  the 
gross  tangible  property,  and  rely  on  the  simple  title  in 
the  name  and  possession  of  the  enemy.  If  they  were 
to  open  the  doof  to  equitable  claims,  there  would  be  no 
end  to  discussion  and  imposition,  and  the  simplicity  and 
celerity  of  proceedings  in  prize  courts  would  be  lost.*^ 


«  The  Anna  Catharina,  4  Rob.  Rep,  107.  The  Sally  OrifHthB,  3  Rob,  Rep, 
300,  in  noH$. 

>>  The  Frances,  1  Oalliion,  445.    8  Cranck,  335.  359.  S.  C. 

«  The  Josephine,  4  Rob.  Rep.  25.  The  Tobago,  5  Jb,  218.  The  Marianna, 
6  lb.  24.  And  the  American  cases  uH  supra.  It  is  the  general  rule  and  prac- 
tice in  the  admiralty  on  questions  depending  upon  title  to  vesseb,  to  look  to  the 
legal  title,  without  taking  notice  of  equitable  claims.  The  Sisters,  5  Rob.  Adm, 
155.    The  Valiant,  English  Adm.  July,  1839. 


.   ..._^.  ,..in.>  aim  ncmr.ni 
ciiscii  ionl;iiii   nunifiuiis  .iml  striking 
afutcnesii  of  the  captors  in  tracking  ot 
the  dexterity  of  the  clainuuits  in  eluding 


LECTURE  V, 


OF   THE    RIGHTS  OF   BELLIGERENT  NATIONS   IN  RELATION 

TO   l^CH   OTHER. 

The  end  of  war  is  to  procure  by  force  the  justice  which 
cannot  otherwise  be  obtained ;  and  the  law  of  nations 
allows  the  means  requisite  to  the  end.  'The  persons  aijd 
property  of  the  enemy  may  be  attacked,  and  captured, 
or  destroyed,  when  necessary  to  procure  reparation  or 
security.  There  is  no  limitation  to  the  career  of  violence 
and  destruction,  if  we  follow  the  earlier  writers  on  this 
subject,  who  have  paid  too  much  deference  to  the  violent 
maxims  and  practices  of  the  ancients,  and  the  usages  of 
the  Gothic  ages.  They  have  considered  a  state  of  war 
as  a  dissolution  of  all  moral  ties,  and  a  license  for  every 
kind  of  disorder  and  intemperate  fierceness.  An  enemy 
was  regarded  as  a  criminal  and  an  outlaw,  who  had  for- 
feited his  rights,  and  whose  life,  liberty,  and  property,  lay 
at  the  mercy  of  the  conqueror.  Every  thing  done  against 
an  enemy  was  held  to  be  lawful.  He  might  be  destroyed , 
though  unarmed  and  defenceless.  Fraud  might  be  em- 
ployed as  well  as  force,  and  force  without  any  regard  to 
the  means.*  But  these  barbarous  rights  of  war  have  been 
questioned,  and  checked,  in  the  progress  of  civilization. 
PubUc  opinion,  as  it  becomes  enlightened  and  refined, 
condemns  all  cruelty,  and  all  wanton  destruction  of  life 


■  GrotiiUy  b.  3.  ch.  4.  and  5.    Puff.  lib.  2.  ch.  16.  sec.  6.    Bynk,  Q.  J.  Pub. 
b.  1.  ch.  1, 2, 3.    Burlamaquif  part  4.  ch.  5. 
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and  propertyi  as  equally  useless  and  injurious ;  and  it 
controls  the  violence  of  war  by  the  energy  and  severity 
of  its  reproaches. 

Grotius,  even  in  opposition  to  many  of  his  own  authori- 
rui6f^o/ww  ^®^»  ^^^  under  a  due  sense  of  the  obligations  of  religion 
condemiied.  gjj^j  humanity,  placed  bounds  to  the  ravages  of  war,  and 
mentioned  that  many  things  were  not  fit  and  commend- 
able,  though  they  might  be  strictly  lawful ;  and  that  the 
law  of  nature  forbade  what  the  law  of  nations  (meaning 
thereby  the  practice  of  nations)  tolerated.  He  held,  that 
the  law  of  nations  prohibited  the  use  of  poisoned  arms, 
or  the  emplojrment  of  assassins,  or  violence  to  women, 
or  to  the  dead,  or  making  slaves  of  prisoners  ^  and  the 
moderation  which  he  inculcated,  had  a  visible  influence 
upon  the  sentiments  and  manners  of  Europe.  Under  the 
sanction  of  his  great  authority,  men  began  to  entertain 
more  enlarged  views  of  national  policy,  and  to  consider 
a  mild  and  temperate  exercise  of  the  rights  of  war,  to  be 
dictated  by  an  enlightened  self-interest,  as  well  as  by  the 
precepts  of  Christianity.  And,  notwithstanding  some 
subsequent  writers,  as  Bynkershoeck  and  Wolfius,  re- 
stored war  to  all  its  horrors,by  allowing  the  use  of  poison, 
and  other  illicit  arms,  yet  such  rules  became  abhorrent  to 
the  cultivated  reason  and  growing  humanity  of  the  Chris- 
tian nations.  Montesquieu  insisted,**  that  the  laws  of 
war  gave  no  other  power  over  a  captive  than  to  keep  hiin 
safely,  and  that  all  unnecessary  rigour  was  condenmed 
by  the  reason  and  conscience  of  mankind.  Rutherforth* 
has  spoken  to  the  same  effect,  and  Martens**  enumerates 
several  modes  of  war,  and  species  of  arms,  as  being  now 
held  unlawful  by  the  laws  of  war.  Vattel*  has  entered 
largely  into  the  subject,  and  he  argues  with  great  strength 


•  B.  3.  ch.  4, 5.  7.  c  Inst.  b.  2.  ch.  9. 

^  Esprit  dc8  Loixy  b.  15.  ch.  2.  ^  Summary ^  b.  8.  ch.  3.  sec.  3. 

*  B.  3.  ch.  8. 
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of  r^asoto  and  eloquence^  against  all  unnecessary  cruelty, 
all  base  revenge^  and  all  mean  and  perfidious  war&re ; 
and  he  recommends  his  benevolent  doctrines  by  the 
precepts  of  exalted  ethics  and  sound  policy,  and  by  illus- 
trations drawn  from  some  of  the  most  pathetic  and  illus- 
trious examples. 

There  is  a  marked  diflference  in  the  rights  of  war  car-,^"'*^* 
ried  on  by  land  and  at  sea.  The  object  of  a  maritime 
war  is  the  destruction  of  the  enemy's  commerce  and  navi- 
gation, in  order  to  weaken  and  destroy  the  foundations  of 
his  naval  power.  The  capture  or  destruction  of  private 
property  is  essential  to  that  end,  and  it  is  allowed  in  mari- 
time wars  by  the  law  and  practice  of  nations.  But  there 
are  great  limitations  imposed  upon  the  operations  of  war 
by  land,  though  depredations  upon  private  property,  and 
despoiling  and  plundering  the  enemy^s  territory,  are  still 
too  prevalent,  especially  when  the  war  is  assosted  by  ir- 
regulars. Such  conduct  has  been  condemned  in  all  ages 
by  the  wise  and  virtuous,  and  it  is  usually  severely  pun- 
ished by  those  commanders  of  disciplined  troops  who 
have  studied  war  as  a  science,  and  are  animated  by  a 
sense  of  duty  or  the  love  of  fame.  We  may  infer  the 
opinion  of  Xenophon  on  this  subject,  (and  he  was  a  war- 
rior as  well  as  a  philosopher,)  when  he  states,  in  the  Cy- 
ropadia^^  that  Cyrus  of  Persia  gave  orders  to  his  army, 
when  marching  upon  the  enemy's  borders,  not  to  disturb 
the  cultivators  of  die  soil ;  and  there  have  beeen  such  or- 
dinances in  modem  times  for  the  protection  of  inno- 
cent and  pacific  pursuits.**    Vattel  condemns  •very    ♦92 


•  Lib.  5. 

^  1  Emerigon  det  At$.  129,  130.457,  refers  to  ordinances  of  France  and  Hol- 
land, in  &vour  of  protection  to  fishermen;  and  to  the  like  effect  was  the  order  of 
the  British  government  in  1810,  for  abstaining  from  hostilities  against  the  inhabit- 
ants of  the  Feroe  islands,  and  Iceland.  The  American  commissioners,  (John 
Adams,  Benjamin  Franklin,  and  Thomas  Jefferson,)  in  1784,  submitted  to  the 
Prussian  minister,  a  pr(^)09iti<Hi  to  improve  the  laws  of  war,  by  a  mutual  stipula- 
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..,  \sli,n,:,[,t,„v,i  in  [iliirrs  ciirrlcd  l.y  sK, 
ii|"llr(|  ull  llic  uvorlures  Ibr  acapitulatit 
Uoos  are  sometimes  levied  upon  a  conquer 
lieu  of  confiecation  of  proper^,  and  as  so 
for  the  expeiues  of  maJBtaioing  order,  and 


ftMiMlo  nulnt  iiwk«onibaiaiiu,iu  cuiiivUonof  ilw«aith.Si 
■ad  tndm  in  unann«l  ihipi.  sjul  vluM  ond  mwhuika  inhft 
Id  iipw  towBu.  TlifM  leMrictiijim  on  Ibu  righi*  of  wir  won  i 
bMwrpo  tfac  rnuvl  Suun  nnd  I'nuua,  ig  ITSS.  (See  yuMl 
Snmc  imW  tu  tin  JMx  of  yort,  ia  Orlobcr,  1799,  whm  m 
bud  wu  ni-KoIJiiiing,  ibai  if  ihc  latlet  nhauld  cbum!  tbo  dikeii  [n 
dw  caaDUy  Lu  b*  iuuwtabid,  when  not  luefii)  In  bin  miii  amy,  or 
VMntif'i  il  wmiU  In  aaunuy  to  ihc  lawi  of  war.  and  muM  itisw  u; 
hatinn  nT  sll  Eiirnpv,  nod  uf  hit  mm  nuioD.  Nsy,  <nva  ibc  olxl 
town.  If  11  pnilnke  of  U»  chaimctn  of  a  morcBniilo  place,  ratliw 
Mnti^,ba*)Mnn  alleged  to  Imcuninuy  to  ikilBwinrwir.  (Sroti 
htnvnm  (inmvt  Laailohnnnd  lliegiiVf-nuiiaf  Brealnu.ia  17UU. 
K'g-  17G0.)  So,  ihit  denlnicrian  of  Ibe  ibna  and  warlike  alore 
bl  ibr  pom  otUtaaia,  by  the  Ficncli  cornmnndpr,  when  ho  nbu 
gvriinn  by  oigh^  in  )811,ii  liecliircd  by  Oeacral  SBit«ziR,ui  1 
Ponlimular  wnr,  lo  havo  been  an  ari  of  «ani<Binc.«»  whirh jimlypl 
ibo  palfiifdvitiicilHiirfue.  Whim  a  Ituiwinn  nrmj,  under  ibrci 
DirhilKll,  hndpniBmieitchraugbllutpaiwf  ofthrDaDuntatbPI 
in  tlK<naanKTnflS99,  IheRiuraBnonnmandorgainabrigfatriU 
gUKt  rulmuf  modem  iriir&i«,fiir  be  kHURid  the  Miuanhnai  tb 
Mdraly  uGl  In  tbnr  pmuni  and  propmy,  and  in  ihe  Bierciiv  oTtl 
IhatiheMmmilmnnntillicniiii-p  in  thiTitic-'.  [uwti',  nnd  \illiijr''»  i 
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tection.*  If  the  conqueror  goes  beyond  these  limits  wan- 
tonly, or  when  it  is  not  clearly  indispensable  to  the 
just  purposes  of  war,  and  seizes  •private  property  •QS 
of  pacific  persons  for  the  sake  of  gain,  and  destroys 
private  dwellings^  or  public  edifices,  devoted  to  civil 
purposes  only ;  or  makes  war  upon  monuments  of  art, 
and  models  of  taste,  he  violates  the  modem  usages  of 
war,  and  is  sure  to  meet  with  indignant  resentment,  and 
to  be  held  up  to  the  general  scorn  and  detestation  of  the 
world.** 

Cruelty  to  prisoners,  and  barbarous  destruction  of  pri- Jj^JJJ^^'^ 
vate  property,  will  provoke  the  enemy  to  severe  retalia- 
tion upon  the  innocent.  Retaliation  is  said  by  Ruther- 
forth,*^  not  to  be  a  justifiable  cause  for  putting  innocent 
prisoners  or  hostages  to  death ;  for  no  individual  is  charge- 
able, by  the  law  af  nations,  with  the  guilt  of  a  personal 
crime,  merely  because  the  community  of  which  he  is  a 
member,  is  guilty.  He  is  oiily  responsible  as  a  member 
of  the  state,  in  his  property,  for  reparation  in  damages 


*  Vattelf  b.  2.  cE.  8.  8cc.  147.— ch.  9.  sec.  165.    Scott* §  Life  of  NapoUoUt 
vol.  3.  58. 

^  VaUelf  b.  3.  cb.  9.  sec.  168.  In  the  case  of  the  MarquU  de  Somemelegf 
(SUteart^a  Vice-Adm.  Rep.  482,)  the  enlightened  jud^  of  the  \icc-admiralty 
court  at  Halifiuc,  restored  to  the  Academy  of  Arts  in  Philadelphia,  a  case  of 
Italian  paintings  and  prints  captured  by  a  British  vessel  in  the  war  of  1812,  on 
their  passage  to  the  United  States ;  and  he  did  it  "  in  conformity  to  the  law  of 
nations,  as  practised  by  all  civilizecF  countries,"  and  Because  "the  arts  and 
sciences  are  admitted  to  form  an  exception  to  the  severe  rights  of  warfare.*' 
Works  of  art  and  taste  as  in  painting  and  sculpture  have,  by  the  modem  law  of 
nations,  been  held  sacred  in  war,  eind  not  deenied  lawful  spoils  of  conquest.  When 
Frederick  II.  of  Prussia  took  possession  of  Dresden  as  conqueror  in  1756,  he 
respected  the  valuable  picture  gallery,  cabinets  and  museums  of  that  capital,  as 
not  falling  within  the  rights  of  a  conqueror.  But  Bonaparte,  in  1796,  compelled 
the  Italian  states  and  princes,  deluding  the  pope,  to  surrender  their  choicest  piC'* 
tures  and  works  of  art  to  be  transported  to  Paris.  The  ehef  d'auvres  of  art  of 
the  Dutch  and  Flemish  School8,~and  in  Prussia,  were  acquired  by  France  in  the 
same  violent  way.  This  proceeding  is  severely  condemned  by  distinguished- 
historians,  as  an  abuse  of  the  pom'er  of  conquest,  and  a  species  of  mihtary  con- 
tribution contrary  to  the  usages  of  modem  civilized  warfare.  Aliiaon's  HUtorj 
cf  Europe,  vol.  3.  42.    Sir  Walter  ScoW a  Life  of  Napolean,  voL  3*  58—68. 

«  //a^b.2.  ch.  0. 
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for  the  acta  of  otJiers ;  and  it  is  on  tliis  principle,  tbat, 
by  iJic  law  of  natioiia,  private  property  may  be  takc.'i 
and  appropriated  in  war.  Itetaliatioo,  to  be  just,  oiij^liL 
to  be  fonfined  to  the  guilty  individuals,  who  may  have 
committed  some  enormous  violation  of  public  law.  Ou 
this  subject  of  retaliation,  Professor  Martens  is  not  bo 
strict,'  While  he  admits  that  the  life  of  an  isoocent 
man  cannot  be  taken,  unless  in  extraordinary  cases,  he 
declares  that  cases  will  som  times  occur,  when  the  estab- 
lished usages  of  war  are  violated,  and  lliere  are  ao  other 
means,  except  the  influence  of  retaliation,  of  restraining 
the  enemy  from  further  excesses.  Vattel  spcsfca 
•94  of  retaliation  as  "a  sad  cxtreuuty,  and  it  is  fre- 
quently threatened  without  being  put  in  executimt 
and,  probably,  without  the  intention  to  do  it,  and  in  hopes 
that  fear  will  operate  to  restrain  the  enemy.  Instances 
of  resolutions  to  retaliate  on  innocent  prisoners  of  war, 
occurred  in  this  country  during  tlie  revolutionary  wiir,  as 
well  as  during  the  war  of  1812 ;  but  there  was  no  in- 
stance ill  which  retaliation,  beyond  the  measure  of 
severe  confinement,  took  place  in  respect  to  prisoners  of 
war.'' 

Although  a  state  of  war  puis  all  the  subjects  of  the 
one  nation  in  a  state  of  hostihly  with  those  of  the  other, 
yet,  by  the  customary  law  of  Europe,  every  individual 
is  not  allowed  to  fail  upon  the  enemy.  If  subjects  con- 
fine themselves  to  simple  defence,  they  are  to  be  consi- 
dered as  acting  under  the  presumed  order  of  the  state, 
anil  are  entitled  to  be  treated  by  the  adversary  as  law- 
ful enemies,  and  the  captures  which  they  make  in  such 
a  case,  arc  allowed  to  be  lawful  prize.     But  they  can- 


»  Summary  nf  Ike  Lob  of  Naliawi.b.e.i-h.  I.  sec,  3,  nolc. 

*■  Joumalt  bJ  CongTtM  vnitcr  the  Coafedcrotien.  vol.  ii.  p.  245.  vol.  vn. 
p.  9  and  H7.— vol.  liii.  p.  10.  Britiik  Ordert  in  Canada  of  Ocloiir  27tt, 
and  December  I2lh,  1S13,  and  Pretident't  ileuagt  U)  Cmgrt**  o/Oeeemier 
7(A,  1S13,  and  d/  Odabcr  2Bi*,  1B11. 
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not  engage  in  offensive  hostiUties,  without  the  express 
permission  of  their  sovereign ;  and  if  they  have  not  a 
regular  commission,  as  evidence  of  that  consent,  they 
run  the  hazard  of  being  treated  by  the  enemy  as  lawless 
banditti,  not  entitled  to  the  protection  of  the  mitigated 
rules  of  modem  warfare.* 

It  was  the  received  opinion  in  ancient  Rome,  in  the 
times  of  Cato  and  Cicero,^  that  one  who  was  not  regu- 
larly enrolled  as  a  soldier,  could  not  lawfully  lull  an 
enemy.  But  the  law  of  Solon,  by  which  individuals 
were  permitted  to  form  associations  for  plunder,  was 
afterwards  introduced  into  the  Roman  law,  and  has  been 
transmitted  to  us  as  part  of  their  system.*'  During,  the 
lawless  confusion  of  the  feudal  ages,  the  right  of  making 
reprisals  was  claimed,  and  exercised,  without  a  public 
commission.  It  was  not  until  the  fifteenth  century  that 
commissions  were  held  necessary,  and  were  issued  to  ««««»y. 
private  subjects  in  time  of  war,  and  that  subjects  were 
forbidden  to  fit  out  vessels  to  cruise  against  enemies 
without  license.  There  were  ordinances  in  Germany, 
France,  Spfiiin,  and  England,  to  that  effect.*  It  is  now 
the  practice  for  maritime  states  to  make  use  of  the  volun- 
tary aid  of  individuals  against  their  enemies,  as  auxi- 
liary to  the  public  force ;  and  Bynkershoeck  says,  that 
the  Dutch  formerly  employed  no  vessels  of  war  but 
such  as  were  owned  by  private  persons,  and  to  whom 
the  government  allowed  a  proportion  of  the  captured 
property,  as  well  as  indemnity  from  the  public  treasury* 
Vessels  are  now  fitted  out  and  equipped  by  private 
adventurers,  at  their  own  expense,  to  cruise  against  the 


•  Bynk.  Q.  J.  Pub.  ch.  20.     Valtel,  h,  3.  ch.  15.  sec.  226.     JounuUs  of 
Congresst  vol.  vii.  187.     Martens ,  b.  8.  ch.  3.  eec.  2. 

»»  De  Of.  h.  1.  ch.  11. 

c  Dig.  47.  22.  4.     Bynk.  Q.  J.  Pub,  b.  1.  ch.  18. 

*  Code  des  Prizes ,  tome  i.  p.  1.    Martens  on  PrivtfteerSf  p.  18.    Robinr 
sovks  Collectanea  Maritime f  p.  21. 
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commerce  of  the  enemy.     They  arc  duly  commissionot 
and  it  is  said  not  to  be  lawfiil  to  cruise  without  a  regiiL 
commission."     Sir  Matthew  Hole  held  it  to  be  depredi 
tioii  in  a  subject  to  attack  the  enemy's  vessels,  except  ii 
his  own  defence,  without  a  commission.''     The  subject  n 
has  been  repeatedly  discussed  in  the  supreme  court  of 
the  United  Stales,"  and  the  doctrine  of  the  law  of  nations 
is  considered  to  be,  that  private  citizens  cannot  acquire 
a  title  to  hostile  property,  unless  seized  under  a  commis 
sion,  but  they  may  still  lawfully  seize  hostile  property  istl 
their  own  defence.     If  they  depredate  upon  the* 
•illj     enemy  without  'a  commission,  they  act  upon  their 
peril,  iind  are  liable  to  be  punished  by  their  own 
sovereign  j  but  the  enemy  are  not  warranted  to  consider*! 
them  as  criminals,  and,  as  resi>ect3  the  enemy,  thoj4^ 
violate  no  rights  by  capture. 

Suuh  liostUitics,  without  a  commission,  are,  however, 
contrary  to  usage,  and  exceedingly  irregular  and  dan- 
gerous ;  and  they  would  probably  expose  the  party  to  the 
imcheclicd  severity  of  the  enemy,  but  liiey  are  not  acts 
of  piracy  unless  committed  in  time  of  peace.  Valtel, 
indeed,  says,''  that  private  ships  of  war,  without  a  regular 
commission,  are  not  cntrtletl  to  be  treated  like  captures 
made  in  a  forma!  war.  The  observation  is  rather  loose, 
and  the  weight  of  authority  undoubtedly  is  that  non-com- 
missioned vessels  of  a  belligerent  nation  may  at  all  times 
capture  hostile  ships,  without  being  deemed,  by  the  law 
of  nations,  pirates.  They  are  lawful  combatants,  but 
lliey  have  no  interest  in  the  prizes  they  may  take,  and 


■  Byvk.  air.  iiip,  Marfent,  b.  a.  rli.  3.  «pc.  L'.  Juilgc  Ciukc,  in  liio  case  of 
llir  Ciirk'n-,  S/.^ari;  V<w-Ad«i.  Rep.  33G. 

'  jiarp.  LaK  T.  aj:>.  sio,  a^7. 

'  Bnwu  V.  Uiiircil  Sint™,  8  CrnwtjS,  132— 13.',.  Tlip  Ncmilc,  9  Crani-.h, 
^^^.  The  D.B  H.Tm(ino»,  2  Whcaloii.  7(j,  unJ  10  Whcalon,  30C.  The 
Amiable  ItuhultB,  G  WhealOB,  1. 

^  B.  3.  eh.  15.  Kc.  22(i. 
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the  property  will  remain  subject  to  condemnation  in 
favour  of  the  government  of  the  captor,  as  droits  of  the 
admiralty.  It  is  said,  however,  that,  in  the  United  States, 
the  property  is  not  strictly  and  technically  condenlned 
upon  that  principle,  but  jure  reipublica;  and  it  is  the 
settled  law  of  the  United  States,  that  all  captures  made 
by  non-commissioned  captors,  are  made  for  the  govern- 
ment.* 

In  order  to  encourage  privateering,  it  is  usual  to  allow  j^P'Hrite«p. 
the  owners  of  private  armed  vessels  to  appropriate  to 
themselves  the  property,  or  a  large  portion  of  the  property 
they  may  capture ;  and  to  afford  them,  and  the 
crews,  other  facilities  •and  rewards  for  honourable  •QT 
and  successful  efforts.  This  depends  upon  the 
municipal  regulations  of  each  particular  power,  and  as  a 
necessary  precaution  against  abuse,  the  owners  of  pri- 
vateers are  required,  by  the  ordinances  of  the  commercial 
states,  to  give  adequate  security  that  they  will  conduct 
the  cruise  according  to  the  laws  and  usages  of  war,  and 
the  instructions  of  the  government,  and  that  they  will 
regard  the  rights  of  neutrals,  and  bring  their  prizes  in  for 
adjudication.  These  checks  are  essential  to  the  character 
and  safety  of  maritime  nations.**  Privateering,  under  all 
the  restrictions  which  have  been  adopted,  is  very  liable 


•  Com.  Dig.  tit.  Admiralty,  E.  3.  2  Wood.  Lee.  432.  The  Georgiana, 
1  Dodson'a  Adm.  Rep.  397.  The  Brig  Joseph,  1  Gall.  Rep.  545.  The  Dos 
Hermanos,  10  WheatoUf  306.  The  American  commissioners  at  the  court  of 
France,  in  1778,  {Benjamin  Franklin^  Arthur  Lee,  and  John  Adams,)  in  a  letter 
to  the  French  government,  laid  down  accurately  and  with  precision,  the  law  in  the 
text  as  to  captures  of  enemy's  property  without  a  commission.  DiplomcUic  Cor- 
respondence,  by  J.  Sparks,  voL  i.  443. 

^  Bynk.  Q.  J.  Pub.  ch.  19.  Journals  of  Congress  1776,  vol.  ii.  102.  114. 
AcU  of  Congress  of  June  26th,  1812,  ch.  107,  and  April  20th,  1818,  ch.  83. 
sec.  10.  President's  instructions  to  private  armed  vessels,  2  Wheaion,  app.  p. 
80.  Danish  instructions  of  March  10th,  1810.  HalVs  L.  J.  vol.  iv.  263  and  app. 
to  5  Wheaion,  91.  VaUel,  h.  3.  ch.  15.  sec.  229.  Martens'  Summ.  289, 290. 
note.  Ord.  of  Buenos  Ayres,  May,  1817,  in  app.  to  4  Wheaion,  28.  Digest  of 
the  code  of  British  instructions,  app.  to  5  Wheaion,  129. 
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national  policy  have  shown  it  to  be  for  the  general 
benefit  of  mankind,  to  surrender  the  licentious  practice, 
and  to  obstruct,  as  little  as  possible,  the  fireedom  and  se- 
curity of  commercial  intercourse  among  the  nations.* 

It  has  been  a  question,  whether  the  owners  and  officers  DamMwibr 
of  private  armed  vessels  were  liable,  in  damages,  for  ***** 
illegal  conduct  beyond  the  amount  of  the  security  given. 
Bynkershoeck**  has  discussed  this  point  quite  at  large, 
and  he  concludes  that  the  owner,  master,  and  sureties, 
are  jointly  and  severally  liable,  in  solido,  for  the  damages 
incurred ;  and  that  the  master  and  owners  are  liable  to 
the  whole  extent  of  the  injury,  though  it  may  exceed  the 
value  of  the  privateer  and  her  equipment,  and  the  sureties 
are  bound  only  to  the  amount  of  the  sums  for  which  they 
become  bound.  This  rule  is  liable  to  the  modi- 
fications of  municipal  regulations,  •and  though  the  ^99 
French  law  of  prize  was  formerly  the  same  as  the 
rule  laid  down  by  Bynkershoeck,  yet  the  new  conuner- 
cial  code  of  France*^  exempts  the  owners  of  private  armed 
vessels  in  time  of  war,  from  responsibility  for  trespasses 
at  sea,  beyond  the  amount  of  the  security  they  may  have 
given,  unless  they  were  accomplices  in  the  tort.  The 
English  statute  of  7  Geo.  11.  c.  16,  is  to  the  same  effect, 
in  respect  to  embezzlements  in  the  merchants'  service. 
It  limits  the  responsibility  to  the  amount  of  the  vessel 
and  freight,  but  it  does  not  apply  to  privateers  in  time  of 


•  1  Emerigon  de$  Ass.  129—132.  457.  Mably's  Droit  Public,  ch.  12.  sec.  1. 
Edinburgh  Review,  vol.  viii.  p.  13 — 15.  North  American  Review,  N.  S.  vol. 
ii.  p.  166.  During  the  war  between  the  United  States  and  Great  Britain,  the  legisla- 
ture of  New-York  went  so  fer  as  to  pa«8  an  act  to  encourage  privateering  associ" 
ations,  by  authorizing  any  five  or  more  persons,  who  should  be  desirous  to  form  a 
company  for  the  purpose  of  annoying  the  enemy  and  their  commerce,  by  means  of 
private  armed  vessels,  to  sign  and  file  a  certificate  stating  the  name  of  the  company 
and  its  stock,  &C.,  and  that  they  and  their  successors  should  thereupon  be  a  body 
politic  and  corporate,  with  the  ordinary  corporate  powers.  Latet  N.  Y.  38  sess. 
ch.  12.  Oct.  2l8t,  1814. 

^  Q.  J.  Pub.  b.  1.  ch.  19. 

*  Code  de  Commerce,  art.  217. 

Vol.  I.  16 
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war ;  and  where  there  is  no  positive  local  law  on  ibft 
subjtjcl,  (atitl  tlicre  is  none  with  us,)  the  guncnil  principle 
is,  llial  the  iitibUity  is  commensurate  with  the  injtuy. 
Tliis  was  the  rule,  afl  declared  by  the  supreme  court  of 
the  United  States,  in  Del  Col  v.  Arnold,^  and  though  that 
case,  has  since  hc-ea  shaken  as  to  other  points,''  it  ha;j  not 
been  disturbed  as  to  tlic  point  before  us.  We  inay» 
therefore,  consider  it  to  be  a  settled  rule  of  kw  and 
equity,  that  llic  meagure  or  damages  is  the  value  of  tha 
property  unlawfully  injured  or  destroyed,  and  tliat  eacli 
individual  owner  is  responsible  for  the  entire  damagcBg 
and  not  rateahly  pro  larUo." 

Valtel  admits,*'  that  an  individual  may,  with  a  safe  coa-< 
science,  serve  his  coimtry  by  fitting  out  privateers;  but, 
he  holds  it  to  be  ioezcusable  and  base,  to  take  acomi 
sion  from  a  foreign  prince.  To  prry  upon  the  puhjccl^  of  a 

state  in  amity  with  his  native  country.  The  laws 
•100  of  the  United  'States  have  made  ample  provision 

on  this  subject,  and  tlicy  may  be  considered  as  in 
affirmance  of"  the  law  of  nations,  and  as  prescribing  spe- 
cific punishment  for  acts  which  were  before  unlawful." 
All  act  of  congress  prohibits  citizens  to  accept,  within  the 
jurisdiction  of  the  United  States,  a  commission,  or  for  any 
pcrj^ou,  not  transiently  within  llic  United  Stales,  to  con- 
sent to  Ije  retained  or  enlisted,  to  ser\-e  a  foreign  state  in 


■  3  nall.,t,  333. 

"  1    Whralen,  359.     1  Paiw't  Sep.  Ill,  to  iho  Mine  piini. 

■;  Thii  KnTo^ui,  5  Jtob.  Rep.  291.  The  An™  MnriB,  3  mralon,  327,  But 
ihp  owni'ra  tif  a  |mvatiY;r  nn?  niK  lioLIu  civilly  iH'viinf]  rhi^  Hociiniy  given  by  laWr 
anil  ihe  li»9  of  thn  viwicl.  fur  piralieal  acu  conimillnl  by  dip  ojficpra  nnl  crow  of 
ihn  priitktrcr.  Thc^  arc  only  lialili?,  I<y  ihc  irEuitimc  Isw,  lur  tlie  rimduct  of  ibe 
officer*  niul  rivw,  «liilp  in  fkc  ererulum  oflhe  biinnrti  of  Ike  cniiic.  Dim  v. 
I'rimUvr  Ilpwiige,  3  ICnri,  Cir.  Rep.  262.  Thu  Ne«-Viirk  Krhprac  (scv  ubi 
tup.)  uf  making  privatcn^g  crnnponicH  artual  cur|j[>ratiuiis,  or  builin  pnlidc, 
would  trvm  lii  exempt  ihc  memlurs  from  the  personal  rftponsibility  ordinarily 

"  B.  3,  rh.  15.  SCO.  229. 

°  Tnlbot  V.  Joiuon, 3 Dotiot,  133.    BrigAkitav.  BluMoran.S  CroneA,  3S9. 
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war,  against  a  government  in  amity  with  us.  It  likewise 
prohibits  American  citizens  from  being  concerned,  with- 
out the  limits  of  the  United  States,  in  fitting  out,  or  other- 
wise assisting,  any  prirate  vessel  of  war,  to  cruise  against 
the  subjects  of  friendly  powers.*  Similar  prohibitions  are 
contained  in  the  laws  of  other  countries  ;**  and.the  French 
ordinance  of  the  marine  of  1681,  treated  such  acts  as 
piratical.  The  better  opini(Hi  is,  that'a  cruiser,  furnished 
with  conmiissions  from  two  different  powers,  is  liable  to 
be  treated  as  a  pirate  ;  for  though  the  two  powers  may  be 
allies,  yet  one  of  them  may  be  in  amity  with  a  state  with 
whom  the  other  is  at  war.®  In  the  various  treaties  be- 
tween the  powers  of  Europe  in  the  two  last  centuries,  and 
in  the  several  treaties  between  the  United  States  and 
France,  Holland,  Sweden,  Prussia,  Great  Britain,  Spain, 
Colombia,  Chile,  &c.,  it  is  declared,  that  no  subject  or  citi- 
zen of  either  nation  shall  accept  a  commission  or  letter  of 
marque,  to  assist  an  enemy  in  hostilities  against  the  other, 
under  pain  of  being  treated  as  a  pirate. 

The  right  to  all  captures,  vests  primarily  in  the  sove-    prisM. 
reign,  and  no  individual  can  have  any  interest  in  a  prize, 
whether  made  by  a  pubUcorprivate  armed  vessel, 
but  what  he  receives  •under  the  grant  of  the  state.  •lOl 
This  is  a  general  principle  of  public  jurisprudence, 
hdlo  parta  cedunt  reipubliaej  and  the  distribution  of  the 
proceeds  of  prizes,  depends  upon  the  regulations  of  each 
state,  and  unless  the  local  laws  have  otherwise  provided, 


•  Act  of  Congress  of  20th  April,  1818,  ch.  83. 

*»  See  the  Austrian  Ordinance  of  Neutrality  of  August  7, 1803,  art.  2,  3.  By 
the  law  of  Plymouth  Colony,  in  1682,  it  was  declared  to  be  felony  to  commit  ho** 
tilities  cm  the  high  seas,  midcr  the  flag  of  any  foreign  power,  upon  the  subjects  of 
another  foreign  power  in  amity  with  England.  Bailies'  Historical  Memoir ^  vol. 
ii.  part  4.  35.  The  same  acts  were  declared  to  be  felony  by  a  law  of  the  colony 
of  New-York,  in  1699.     Smith's  edition  of  the  laws  of  the  colony ,  vol.  i.  25. 

«  Valin's  Com.  tome  ii.  235, 236.  Bynkershbeck,  ch.  17,  and  note  by  Dupon- 
ceau  to  his  translation,  p.  129.  Sir  L.  Jenkins*  Works,  714.  See  post,  p.  188. 
191. 
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the  prizes  vest  in  the  sovereign."  Bui  tlie  general  prac- 
tice under  tlie  laws  and  ordinances  of  the  belligerent 
governments  is,  to  distribute  the  proceeds  of  captured 
property,  when  duly  passed  upon,  and  condemned  as 
prize,  (and  whether  captured  by  public  or  private  com- 
missioned vessels,)  among  the  captors,  as  a  rewiud  for 
bravery,  and  a  stimulus  to  exertion.'' 

When  a  prize  is  taken  at  sea,  it  must  be  brought,  with 
due  care,  into  some  convenient  port,  for  adjudication  by 
a  competent  court ;  though,  strictly  speaking,  as  between 
the  belligerent  parties,  the  title  passes,  and  is  vested 
when  the  capture  is  complete,  and  that  was  formerly  held 
to  be  complete  and  perfect  when  the  battle  was  over, 
and  the  q>cs  rccajmrandi  was  gone.  Voet,  in  his  Com- 
mentaries upon  the  Pandects,'  and  the  authors  he  refers 
to,  maintain  with  great  strength,  as  Lord  Mansfield  ob- 
served in  Gos3  V.  H'iihen,''  that  occupation  of  itself  trans- 
I'errcd  the  tide  to  the  captor  per  solum  occujKitimctn 
dominium  pradte  hosiibiis  ocquiri.  The  question  never 
arises  but  between  the  original  owner  and  a  neutral  pur- 
chasing from  the  captor,  and  between  the  original  owner 
and  a  recaptor.  If  a  captured  ship  escapes  from  the 
captor,  or  is  retaken,  or  if  the  owner  ransoms  her,  his 
property  is  thereby  revested.  But  if  neither  of  these 
events  happens,  the  question  as  to  the  change  of  title  is 
open  to  dispute,  and  many  arbitrary  lines  have  been 

drawn,  partly  from  policy,  to  prevent  too  casydis- 
"102    positions  of  the  properly  to  n€!utrals,  'and  partly 

from  equity,  to  extend  the  y«sjws//(mjWj  in  favour 
of  the  owner.     Crotius,"  and  many  olhcr  writers,  and 


"  OrD/iii.,l>.  3.  ell.  fi.  Valid,  b.  3.  iti.  <J.  -tT.  If.i.  The  Elstbi',  5  Itrb. 
Ilrp.  173.  HwDF  V.  K»il  Ciimd™,  'i  H.  niaeki.  Rep.  Sa3.  At  common  law 
the  goods  mkuii  frum  an  cnwny  bflmigi^  lo  thp  ™]jiiir.  I'inck'i  Lair,  ^8.  178. 
la  Mod.  Rep.  135.     1  Will.  Rep.  313.     S™  ififro.  p.  357. 

*•  Lord  Ixmshborougli,  J  H.  Blaekt.  Rep.  i8!»— I9J. 

•  Tome  ii.  j,.  1155.  •■  i  U«rr.  Rep.  683.  •  B.  'J.  eb.  6. 
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some  marine  ordinances,  as  those  of  I^ouis  XIV.  ^nd  of 
congress  during  the  American  war,*  made  twenty-four 
hours  quiet  possession  by  the  enemy,  the  test  of  title  by 
capture.  Bynkershoeck**  says,  that  such  a  rule  is  repug- 
nant to  the  laws  and  customs  of  HoUand,  and  he  insists, 
that  a  firm  possession,  at  any  time,  vests  the  property  in 
the  captor,  and  that  ships  and  goods  brought  infra 
prtesidiay  do  most  clearly  change  the  property.  But  by 
the  modem  usage  of  nations,  neither  the  twenty-four 
hours  possession,  nor  the  bringing  the  prize  infra  pr<B^ 
sidiay  is  suflScient  to  change  the  property  in  the  case  of 
a  maritime  capture.  A  judicial  inquiry  must  pass  upon 
the  case,  and  the  present  enhghtened  practice  of  the 
commercial  nations,  has  subjected  all  such  captures  to 
the  scrutiny  of  judicial  tribunals,  as  the  only  sure  way 
to  furnish  due  proof  that  the  seizure  was  lawful.  The 
property  is  not  changed  in  favour  of  a  neutral  vendee  or 
recaptor,  so  as  to  bar  the  original  owner,  until  a  regular 
sentence  of  condemnation  has  been  pronounced  by  some 
court  of  competent  jurisdiction,  belonging  to  the  sove- 
reign of  the  captor ;  and  the  purchaser  must  be  able  to 
show  documentary  evidence  of  that  fact,  to  support  his 
title.  Until  the  capture  becomes  invested  with  the 
character  of  prize  by  a  sentence  of  condemnation,  the 
right  of  property  is  in  abeyance,  or  in  a  state  of  legal 
sequestration.  It  cannot  be  alienated  or  disposed  of, 
but  the  possession  of  it  by  the  government  of  the  captor 
is  a  trust  for  the  benefit  of  those  who  may  be  ultimately 
entitled.  This  salutary  rule,  and  one  so  necessary  to 
check  irregular  conduct,  and   individual    outrage,  has 


*  Valin,  lib.  3.  tit.  9.  art  8.  Journals  of  the  Confederation  Congress,  March 
27th,  1781,  vol.  7.  p.  59. 

^  Q.J.  Pub,  b.  1.  ch.  4.  and  5.  Marten's  Summary,  b.  8.  ch.  3.  sect.  11. 
S.  P. 
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Jiacn  long  established  in  ihe  Eogltsh  adminilty,* 
'103   'and  it  is  now  evciy  where  recognised  as  the  hiw- 
and  prnciice  of  nations.'' 

The  condcniniition  must  "be  pronounced  by  a  prize  court 
of  the  government  of  the  caplor  sitting  either  in  ilie  coun- 
try of  tlie  caplor  or  of  his  ally.  The  prize  coort  of  an  ally 
cannot  condemn.  Prize  or  no  prize,  ia  a  question  belong 
ing  exclusively  to  the  courts  of  the  country  nf  the  cnptotf* 
The  rciison  of'lliis  rule  is  said  to  be,'  that  the  sovrri^ij 
of  the  captors  has  a  right  to  inspect  their  behaviour,  Gx 
he  ia  ajisweralde  to  other  states  for  the  acts  of  the  captoK. 
The  prize  court  of  the  captor  may  sit  in  the  territory  of 
the  ally,  but  it  is  not  lawful  for  sucli  a  court  lo  act  in  fc 
neutral  tcrriiory.  Neutral  ports  arc  not  intended  to  bei 
auxiliary  to  the  operations  of  the  power  at  war,  and  ths 
law  of  nations  has  clearly  ord;iinctJ,  lliril  a  prize  court  of 
a  belligerent  captor  cannot  exercise  jurisdiction  in  a  neu- 
tral country.  This  proJiibition  rests  not  merely  on  the 
unfitness  and  danger  of  malcing  neutral  ports  tlic  theatre 
of  liostilc  proceedings,  but  it  stands  on  the  ground  of  the 
usage  of  nations.'' 

It  was  for  some  time  supposed  that  a  prize  court,  though 
sitting  in  ihe  country  of  its  own  sovereign,  or  of  his  ally, 
had  no  jurisdiction  over  prizes  lying  in  a  neutral  port,  be- 
cause the  courtwantedthat  possession  which  was  deemed 
essential  to  the  exercise  of  a  jurisdiction  in  a  proceeding 
i«  rem.     The  principle  was  admitted  to  be  correct  by  Sir 

"  Ciirlk.  ■ta:).  10  Mod.  Rep.  79.  12  Mod.  Rfp.  H3.  2  BuTr.  Rtp.  631. 
3  Rnh.  R.p.  <I7,  in  noOi. 

"  rin^l  0%%.-ii,  1  Roh.  Rep.  117.  Henrick  nnH  .Mnrin,  i  Rob.  Rep.  45.  Vnl- 
»W,  I),  a.  rh.  14.  *^.  2l(i.  Hciwecii.  Opera,  f  Ait.  (i.-m-^-a,  1744,  time  U.  310. 
3GI1.  :.  lt,>!:  Hep.  2Qi.  Do'ig.  Rep.  031.  8  Cranch.  226.  iWhcalon. 
'JOB.     I\  rn„«l.  Rep.  25.     :>  Dnllai.  1,  3.  4, 

'  RvtkfTfBTlh't  iHiliMti.  h.  2.  cli.  9. 

J  Glu..*  V.  Tlie  SLKip  Drwej,  3  DbIIi,.  6.  Fiiui  Owpn,  1  Rob.  Hep.  135. 
Hawluck  V.  RwJiwood,  8  Term  Rep.  268.  aidy  v.  Bi.vill,  2  Eaif,  Rep.  475. 
Aaiieer  lo  Ihe  Pmuian  Memorial,  1753.  L'lm-incible,  1  \Vhcaton,S3S.  lite 
E.lrellii,4  IVheaton.iaa. 
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William  Scott,  in  the  case  of  the  Henrick  Sf  Maria j^ 
and  he  acted  •upon  it  in  a  prior  case.**  But  he  con-  •104 
sidered  that  the  English  admiralty  had  gone  too 
far,  in  supporting  condemnations  in  England,  of  prizes 
abroad  in  a  neutral  port,  to  permit  him  to  recall  the  vicious 
practice  of  the  court  to  the  acknowledged  principle ;  and 
the  English  rule  is  now  definitively  settled,  agreeably  to 
the  old  usage,  and  the  practice  of  other  nations.  The 
supreme  court  of  the  United  States  has  followed  the  Eng- 
lish rule,  and  it  has  held  valid,  the  condemnations,  by  a 
belligerent  court,  of  prizes  carried  into  a  neutral  port,  and 
remaining  there.  This  was  deemed  the  most  convenient 
practice  for  neutrals,  as  well  as  for  the  parties  at  war, 
and  though  the  prize  was  in  fact  v^dthin  a  neutral  jurisdic- 
tion, it  was  still  to  be  deemed  under  the  control,  or  sub 
potestate^  of  the  captor.*^ 

Sometimies  circumstances  will  not  permit  property  cap-  Rutson. 
tured  at  sea  to  be  sent  into  port ;  and  the  captor,  in  such 
cases  may  either  destroy  it,  or  permit  the  original  owner 
to  ransom  it.  It  was  formerly  the  general  custom  to  re- 
deem property  from  the  hands  of  the  enemy  by  ransom> 
and  the  contract  is  undoubtedly  valid,  when  municipal 
regulations  do  not  intervene.  It  is  now  but  Utde  known 
in  the  commercial  law  of  England,  for  several  statutes  in 
tl^e  reign  of  Geo.  HI.  absolutely  prohibited  to  British  sub- 
jects the  privilege  of  ransom  of  property  captured  at  sea, 
miless  in  a  case  of  extreme  necessity,  to  be  judged  of  by 


•  4  Rob.  Rep,  43. 

^  Note  to  the  caae  of  the  Herstelder,  1  Rob,  Adm.  Rep,  100.  edit.  Philadel- 
phia, 1810. 
«  6  Rob.  Rep.  138.     Note  to  the  cage  of  the  Schooner  Sophie.     Smart  v.  Wolf, 

3  Term  Rep.  283.     Bynk.  by  DuponceaUf  p.  38,  note.     Hudson  v.  Guostier, 

4  Craiickt  293.  Williams  v.  Armroyd,  7  Craneky  423.  In  the  treaty  between 
the  United  States  and  the  republic  of  Colombia  in  1825,  art.  21,  and  of  Chile  in 
1832,  art  21,  it  was  agreed,  that  the  established  courts  for  prize  causes  in  thecoun* 
try  to  which  the  prize  may  be  conducted,  should  alone  take  cognizance  of  them. 
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the  court  of  ad  mi  rally.*  A  ransom  bill  when  not  locally 
prohibited,  is  a  war  contract,  protected  by  good  faith  and 
the  law  of  nations ;  and  not\vithstajiding  that  tlie  contract 
is  considered  in  England  as  tending  to  relax  tlie 
•105  energy  of  war,  and  "deprive  cruisers  of  the  chance 
uf  reciipliire,  it  is,  in  many  views,  highly  reasona- 
ble and  liumiine.  Other  majitiaic  nations  regard  ransoms 
as  binding,  and  to  be  classed  among  the  few  legitimate 
commcrcui.  belli.  They  have  never  been  prohibited  in  this 
country;  and  the  act  of  congress  of  August  2d,  1913,  in- 
terdicting the  use  uf  British  licenses,  or  passes,  did  not 
apply  to  llie  contract  of  ransom.'' 

The  effect  of  a  ransom  is  equivalent  to  a  safe  conduct 
griuited  by  the  authority  of  tlie  state  to  which  the  captor 
belongs,  and  it  binds  the  commanders  of  other  cruisers 
to  respect  the  safe  conduct  thus  given,  and  under  the  im- 
pbed  obligation  of  the  treaty  of  alliance,  it  binds  equally 
the  cruisers  of  the  allies  of  the  captor's  country.'  From 
the  very  nature  of  the  connexion  between  allies,  their 
compacts,  with  the  common  enemy  must  bind  each 
other,  when  they  tend  to  accomplish  the  objects  of  the 
alhance.  If  they  did  not,  the  ally  would  reap  all  the 
fruits  of  the  compact,  without  being  subject  to  the  terms 
and  conditions  of  it;  and  the  enemy  with  whom  the 
agreement  was  made,  would  be  exposed,  in  regard  to  the 
ally,  to  all  the  disadvantages  of  it,  without  participating 
in  the  stipulated  benefits.  Such  an  inequality  of  obhga- 
tion  is  contrary  to  every  principle  of  reason  and  justice." 

The  safe  conduct  implied  in  a  ransom  bill,  requires 


•  1  Chilly  OH  Com.  Laie,  KB. 

*  2  .4--UW  DB  .VarUime  tair,eh.  i. , 
an.  m.  p.  149.  Lc  Gmdeu.  ch.  6.  lu 
Gonlon,  15  Joint.  Stp.  6. 

'  Miller  V.  The  Resoluiion,  2  Dailo;  1.1. 

■"  Miller  Y.  MiUer,  2  Datlai,  15.     Pothier,  TraiU  du  Droit  de  PropriiU, 
Ko.  131. 
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that  the  vessel  should  be  found  within  the  course  pre- 
scribed, and  withm  the  time  limited  by  the  contract,  un- 
less forced  out  of  her  course  by  stress  of  weather,  or 
unavoidable  necessity.*  If  the  vessel  ransomed  perishes 
by  a  peril  of  the  sea,  before  arrival  in  port,  the  ransom 
is,  nevertheless,  due,  for  the  captor  has  not  insured 
the  prize  against  the  perils  *of  the  sea,  but  only  •106 
against  recapture  by  cruisers  of  his  own  nation,  or 
of  the  allies  of  his  country.  If  there  should  be  a  stipu- 
lation in  the  ransom  contract,  that  the  ransom  should  not 
be  due  if  the  vessel  was  lost  by  sea  perils,  the  provision 
ought  to  be  limited  to  total  losses  by  shipwreck,  and  not 
to  mere  stranding,  which  might  lead  to  frauds,  in  order 
to  save  the  cargo  at  the  expense  of  the  ship.** 

If  the  vessel  should  be  recaptured  out  of  the  route 
prescribed  by  the  contract  for  her  return,  or  after  the 
time  allowed  for  her  return,  and  be  adjudged  lawful 
prize,  it  has  been  made  a  question  whether  the  debtors 
of  the  ransom  are  discharged  from  their  contract.  Valin* 
says,  that,  according  to  the  constant  practice,  the  debtors 
are  discharged  in  such  case,  and  the  price  of  the  ransom 
is  deducted  from  the  proceeds  of  the  prize,  and  given,  to 
the  first  captor,  and  the  residue  goes  to  the  second  taker. 
So,  if  the  captor  himself  should  afterwards  be  taken  by 
an  enemy's  cruiser,  together  with  his  ransom  bill,  the 
ransom  becomes  part  of  the  lawful  conquest  of  the 
enemy,  and  the  debtors  of  the  ransom  are,  consequently, 
discharged  from  the  contract  under  the  ransom  biU.** 

In  the  case  of  Ricard  v.  Bettenham^*  an  English  vessel 
was  captured  by  a  French  privateer  in  the  war  of  1766, 
and  ransomed,  and  a  hostage  given  as  a  security  for  the 


«  Pothiery  Trait6  du  Droit  de  ProprUti,  No.  134,  135. 

*  Pothier,  ibid,  No.  138. 

«  Ord.  det  Prises,  art.  19. 

**  Pothier,  TraUe  de  PrapriiU,  No.  1S9,  140. 

•  3  Burr.  Rep.  1734. 
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payment  of  the  ransom  bill.  The  liostage  died  while  in 
possession  of  the  Frentih,  and  it  was  made  a  questicm  in 
the  K.  B.  in  a  suit  brought  upon  the  ranaom  bill  after 
the  peace,  whether  the  death  of  the  hostage  discharged 
the  contract,  !ind  whether  the  alien  could  sue  on  the 
ransom  bill  in  the  Enghsh  courts.  It  waa  shown,  that 
such  a  contract  was  valid  among  the  other  nations  of 
Europe,  and  that  the  owner  of  the  bill  was  entitled  to  sue 
upon  it,  and  that  it  was  not  discharged  by  the  death  of 
die  hostage,  who  was  talten  as  a  mere  collateral 
•107  •security,  and  the  plaintiff  was,  accordingly,  al- 
lowed to  recover.  But  it  has  been  since  decided, 
and  it  is  now  upderatood  to  be  the  law,  that,  during  war, 
and  while  the  character  of  alien  enemy  continues,  no  suit 
will  lie  in  the  British,  courts,  by  the  enemy,  in  proper 
person,  on  a  ransom  bill,  notwitli standing  it  is  a  contract 
arisingy«rc  hcUt.^  The  remedy  to  enforce  pajTnent  of 
the  ransom  bdl  for  the  benefit  of  the  enemy  captor,  is  by 
an  action  by  the  imprisoned  liostage,  in  tlic  courts  of  his 
own  country,  for  the  recovery  of  his  freedom.  This 
severe  technical  objection  would  seem  to  be  pecuhar  to 
the  British  courts,  for  it  was  shown,  in  the  case  of  Ri- 
card  V.  BcHcnham,  to  lie  the  practice  in  France  and  Hol- 
land, to  sustain  such  actions  by  the  owner  of  the  ransom 
contract.  Lord  Mansfield  considered  the  contract  as 
worthy  to  be  sustained  by  sound  morality  and  good 
policy,  and  as  governed  by  the  law  of  nations,  and  the 
eternal  rules  of  justice.'"  The  practice  in  France,*  when 
a  French  vessel  has  been  ransomed,  and  a  hostage  given 
to  the  enemy,  is  for  the  ofhccrs  of  the  admiralty  to  seize 
the  vessel  and  her  cargo,  on  her  return  to  port,  in  order 
to  compel  the  owners  to  pay  tlie  ransom  debt,  and  re- 


V.  Fishor,  Duufe.  Rep.  649.  nol«.     The  Huop.  1  Rob.  Rep.  1 
I.  Blnckbumr,  Dong.  Itrp.  U^l. 
■,  Traili  dt  PropHM,  No.  144, 
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lieve  the  hostage :  and   this  is  a  course  dictated  by  a 
prompt  and  liberal  sense  of  justice. 

The  recapture  of  the  ransom  bill,  according  to  Valin,* 
puts  an  end  to  the  claim  of  the  captor.  He  may  be  de- 
prived of  the  entire  benefit  of  his  prize,  as  weU  as  of  the 
ransom  bill,  either  by  recapture  or  rescue,  and  the  ques- 
tions arising  on  them  lead  to  the  consideration  of  postli- 
miny and  salvage.  Upon  recapture  from  pirates,  the 
property  is  to  be  restored  to  the  owner,  on  the  allowance 
of  a  reasonable  compensation  to  the  retaker,  in  the 
nature  of  salvage;  for  it  ♦is  a  principle  of  the  law  •lOS 
of  nations,  that  a  capture  by  pirates  does  not,  like 
a  capture  by  an  enemy  in  solemn  war,  change  the  title, 
or  divest  the  original  owner  of  his  right  to  the  property, 
and  it  does  not  require  the  doctrine  of  posthminy  to  re- 
store it.**  In  France  property  may  be  reclaimed  by  the 
owner  within  a  year  and  a  day  f  but  in  some  other  coun- 
tries (and  Grotius  mentions  Spain  and  Venice)  the  rule 
formerly  was,  that  the  whole  property  recaptured  from 
pirates  went  to  the  retaker,  and  this  rule  was  founded  on 
the  consideration  of  the  desparate  nature  of  the  recovery. 

The  jus  postliminii  was  a  fiction  of  the  Roman  law,  by  j5«j^p#rttt- 
which  persons  or  things  taken  by  the  enemy  were  re-^" 
stored  to  their  former  state,  upon  coming  again  under  the 
power  of  the  nation  to  which  they  formerly  belonged. 
Postliminium  Jingit  eum  qui  captu^  est^  in  civitate  semper 
fuisseJ^  It  is  a  right  recognized  by  the  law  of  nations, 
and  contributes  essentially  to  mitigate  the  calamities  of 
war.  When,  therefore,  property  taken  by  the  enemy  is 
either  recaptured  or  rescued  from  him,  by  the  fellow  sub- 
jects or  allies  of  the  original  owner,  it  does  not  become 
the  property  of  the  recaptor  or  rescuer,  as  if  it  had  been 


*  Tome  ii.  liv.  3.  tit.  9.  art.  19. 

^  GrotiuSf  b.  3.  ch.  9.  sec.  16, 17.    Bynk.  Q.  J.  Pub.  ch.  15.  and  17. 

«  VoHn,  Com.  tome  ii.  261.  •*  Intt.  1.  12.  5. 
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a  new  prize,  but  it  is  restored  lo  tJje  original  owner,  by 
riglil  of  postliminy,  upon  certain  tcmis.  Moveables  are 
not  cntillcd,  by  the  strict  rules  of  the  laws  of  nations,  to 
llic  full  benefit  of  postUminy,  unless  retaken  from  iLe 
enemy  promptly  after  the  capture,  for  then  the  original 
owner  neither  finda  a  difficulty  in  recognizing  his  elleclSi 
nor  13  presumed  to  have  retinquisJied  tliem.  Real  pro- 
perly is  easily  identified,  and  therefore,  more  completely 
witliin  the  right  of  postliminy ;  and  the  reason  for  a 
MritUT  liraiuation  of  it  in  respect  to  personal  property 
urines  from  its  transitory  nature,  and  tlie  difficulty  of 
idciilitying  it,  und  the  consequent  presumption  thai  the 

originiil  fiwner  had  abandoned  the  hope  of  reco- 
•100   very.'     •Tliis  right  does  not  take  effect  in  neuiral 

eounlrics,  IwcauBc  the  neutral  nation  is  bound  to 
I  Diisidi'r  the  wiir  on  each  side  as  equally  just,  so  far  as 
ii;lfiles  to  its  etiects,  and  to  look  upon  every  acquisition 
jniidi;  by  either  party,  as  a  lawful  acquisition  ;  with  the 
exception  of  cases  where  the  capture  itself  is  an  infringe- 
iiii'ut  of  the  jurisdiction  or  rights  of  the  neutral  po'wer.*' 
li'tine  party  was  allowed,  in  a  neutral  territory,  to  enjoy 
the  right  oi'  claiming  goods  tiiken  by  tlie  other,  it  would 
hi!  a  departure  from  the  duly  of  neutrality.  The  right 
of  postliminy  takes  place,  liierefore,  only  within  the 
territories  of  the  nation  of  the  captors,  or  of  his  ally  ;* 
and  il'  a  prize  be  brought  into  a  neutral  port  by  the  cap- 
tors, it  does  not  return  to  ttie  former  owner  by  the  law 
of  postliminy,  because  neutrals  are  bound  to  take  notice 
of  the  military  right  wliich  possession  gives,  and  which 
is  the  only  evidence  of  right  acquired  by  military  force, 
as  contradistinguished  from  civil  rights  and  titles.     They 


'  VnUf!,],.  3.  .h.  H.  «,^.  "(19. 

••  M'D.iiiiiu!!h  V.   UnuniTj-,  a   Dollar.    188.   198.      Tlio  Juselk  Segunda, 
It'ApafDH,  338,  358.     S*e  tdaupos/,  p,  121. 
'   Valtd,  b.  a.  ch.  14.  «c.  207,  208. 
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are  bound  to  take  the  fact  for  the  law.  Strictly  speak- 
ing, there  is  no  such  thing  as  a  marine  tort  between  belli- 
gerents. All  captures  are  to  be  deemed  lawfulrand  they 
have  never  been  held  within  the  cognizance  of  the  prize 
tribunals  of  neutral  nations.*  With  respect  to  persons, 
the  right  of  postliminy  takes  place  even  in  a  neutral 
country,  so  that  if  a  captor  brings  his  prisoners  into  a 
neutral  port,  he  may,  perhaps,  confine  them  on  board 
his  ship,  as  being,  by  fiction  of  law,  part  of  the  territory 
of  his  sovereign,  but  he  has  no  control  over  them  on 

shore.^ 

♦In  respect  to  real  property,  the  acquisition  by  *110 

the  conqueror  is  not  fully  consummated  until  con- 
firmed by  the  treaty  of  peace,  or  by  the  entire  submission 
or  destruction  of  the  state  to  which  it  belonged.*^  If  it 
be  recovered  by  the  original  so\tereign,  it  returns  to  the 
former  proprietor,  notwithstanding  it  may,  in  the  mean 
time,  have  been  transferred  by  purchase.  The  purchaser 
is  understood  to  have  taken  the  property  at  the  hazard  of 
a  recovery  or  reconquest  before  the  end  of  the  war.  But 
if  the  real  property,  as  a  town  or  portion  of  the  territory, 
for  instance,  be  ceded  to  the  conqueror  by  the  treaty  of 
peace,  the  right  of  postliminy  is  gone  for  ever,  and  a 
previous  alienation  by  the  conqueror  would  be  valid.** 

In  a  land  war,  moveable  property,  after  it  has  been  in 
complete  possession  of  the  enemy  for  twenty-four  hours, 
(and  which  goes  by  the  name  of  booty,  and  not  prize,) 
becomes  absolutely  his,  without  any  right  of  postliminy 


■  L'Amistad  de  Rues,  5  Wheaion,  390. 

I*  VcUtelf  b.  3.  ch.  7.  sec.  132.  Bynk.  by  DuponeeaUf  p.  116,  117,  notes. 
Austrian  Ord.  of  Neutralityy  August  7th,  1803,  art.  19.  By  one  of  the  pro- 
visions of  a  commercial  treaty  between  Cartha^  and  Rome,  in  the  earliest 
period  of  the  Roman  republic,  soon  after  the  expulsion  of  Tarquin,  it  was  stipu- 
lated, that  if  either  party  should  bring  into  the  ports  of  the  other,  prisoners  taken 
from  an  ally,  the  prisoners  might  be  reclaimed  and  set  fi:^ee.    Polybiutf  b.  3  ch.  3. 

*  Puff.  Droit  de  la  Nature  par  BarbeyraCt  Hv,  8.  ch.  6.  sec.  20. 

^  VaUely  b.  3.  cL  14.  sec.  212.    Martens,  b.  8.  ch.  3.  sec.  11, 12. 


J^O  OF  THE  LAW  OF  NATIONS.  [P«rt  I. 

in  favour  of  ilie  original  owner ;  and  much  more  might 
this  species  of  property  to  be  protected  from  the  operation 
of  the  rule  of  poslliminy,  when  ii  has  not  only  passed  into 
the  complete  possession  of  ihe  enemy,  but  been  bonajide 
transferred  lo  ei  neutniL  By  the  ancient  and  strict  doc- 
trine of  the  law  of  nations,  captures  at  sea  fell  under  the 
same  rule  as  other  moreable  propertj',  taken  on  land, 
and  goods  so  taken  were  not  recoverable  by  tlie  original 
owner  from  the  rescuer'  or  retaker-  But  the  municipal 
regulations  of  most  states,  have  softened  the  rigour  of  the 
law  of  nations  on  this  point,  by  an  equitable  extension  of 
the  right  of  jiostliminy,  as  against  a  recaption  by  their 
own  subjects.  The  ordinances  of  several  of  the  conti- 
nentrJ  powers  confined  the  right  of  restoration,  on 
•111  rcca]>tion,  to  cases  where  the  property  'had  not 
been  in  possesisinn  nfihc  cnL^my  above  twcnty-fcur 
hours.  This  was  tlic  rule  of  the  French  ordinance  of 
ICSl,'' but  now  the  right  is  everywhere  understood  to 
continue  until  sentence  of  condemnation,  and  no  longer. 
It  is  also  a  rule  on  this  subjcci,ihat  if  a  treaty  of  peace 
makes  no  particular  provisions  relative  to  captured  pro- 
perty, it  remains  in  the  same  condition  in  which  the  treaty 
finds  it,  and  it  is  tacitly  conceded  to  the  possessor.  The 
right  of  posdiminy  no  longer  exists,  after  the  conclusion 
of  the  ])eace.  It  is  a  right  which  belongs  exclusively  to 
a  state  of  war,"*  and  therefore,  a  transfer  to  a  neutral,  be- 
fore the  peace,  even  without  a  judicial  sentence  of  con- 
demnation, is  valid,  il'  there  has  been  no  recovery  or 
recaption  before  the  peace.  The  intervention  of  peace 
cures  all  defects  of  title,  and  vests  a  lawful  possession  in 
the  neutral,  equally  as  the  title  of  the  enemy  captor  him- 
self is  quieted  by  the  intervention  of  peace.*     The  tide, 
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in  the  hands  of  such  a  neutral,  could  not  be  defeated  in 
favour  of  the  original  owner,  even  by  his  subsequently 
becoming  an  enemy.  It  would  only  be  liable,  with  his 
other  property,  to  be  seized  as  prize  of  war.* 

Every  power  is  obUged  to  conform  to  these  rules  of  the 
law  of  nations  relative  to  postliminy,  where  the  interests 
of  neutrals  are  concerned.  But  in  cases  arising  between 
her  own  subjects,  or  between  them  and  those  of  her  allies^ 
the  principle  may  undergo  such  modifications  as  poHcy 
dictates.  Thus,  by  several  English  statutes,  the  maritime 
right  of  postliminy,  as  among  English  subjects,  subsists 
to  the  end  of  the  war ;  and,  therefore,  ships  or  goods,  cap- 
tured at  sea  by  an  enemy,  and  retaken  at  any  period  du- 
ring the  war,  and  whether  before  or  after  sentence  of  con- 
demnation, 9xe  to  be  restored  to  the  original  proprietor, 
on  securing  to  the  recaptors  certain  rates  of  salvage, 
as  a  compensation  or  reward  *for  the  service  they  •IIS 
have  performed.^  The  maritime  law  of  England 
gives  the  benefit  of  this  liberal  rule  of  restitution,  with  re- 
spect to  the  recaptured  property  of  her  own  subjects,  to 
her  allies,  unless  it  appears  that  they  act  on  a  less  liberal 
principle,  and  then  it  treats  them  according  to  their  own 
measure  of  justice.*^  The  allotment  of  salvage,  on  recap- 
ture or  rescue,  is  a  question  not  of  municipal  law  merely, 
except  as  to  the  particular  rates  of  it.  It  is  a  question  of 
the  jm  gentium  J  when  the  subjects  of  aUies  or  neutral  states 
claim  the  benefit  of  the  recaption.  The  restitution  is  a 
matter  not  of  strict  right,  after  the  property  has  been  vested 
in  the  enemy,  but  one  of  favour  and  relaxation ;  and  the 
belligerent  recaptor  has  a  right  to  annex  a  reasonable 
condition  to  his  Uberality.**    Neutr&l  property,  retaken 


■  The  Furissima  Conception,  6  Rob.  Rep.  45. 
^  1  ChiUy  on  Commercial  Law,  435. 
«  The  Santa  Cruz,  1  Rob.  Rep.  49. 

<*  The  Two  Friends,  1  Rob.  Rep.  271,    Marthall  on  Ins,  474.     Doug.  Rep. 
648. 


112 


OF  THE  LAW  OF  NATIONS. 


[Parti. 


from  the  enemy,  is  usually  restored,  without  the  payment 
of  any  salvage,  unless,  from  the  nature  of  the  case,  or  the 
usages  of  the  enemy,  there  was  a  probability  that  the 
property  would  have  been  condemned,  if  carried  into  the 
enemy's  ports,  and  in  that  case,  a  reasonable  salvage  ought 
to  be  allowed,  for  a  benefit  has  been  conferred.* 

The  United  States,  by  the  act  of  congress  of  3d  March, 
1800,  directed  restoration  of  captured  property,  at  sea, 
to  the  foreign  and  friendly  owner,  on  the  payment  of  rea- 
sonable salvage ;  but  the  act  was  not  to  apply  when  the 
property  had  been  condemned  as  prize  by  a  competent 
court,  before  recapture ;  nor  when  the  foreign  government 
would  not  restore  the  goods  or  vessels  of  the  citizens  of 

the  United  States,  under  the  like  circumstances* 
♦113  The  statute  continued  *the  jus  postliminii,  until  the 

property  was  divested  by  a  sentence  of  condemna- 
tion, and  no  longer ;  and  this  was  the  rule  adopted  in 
the  EngUsh  courts,  before  the  extension  of  the  right  of 
postliminy  by  statutes,  in  the  reigns  of  Geo.  11.  and 
Geo.  m.^ 


»  The  War  Onskan,  2  Rob.  Rep.  2m.     The  Corlotta,  5  Rob.  Rep.  54. 

»>  Lord  Mansfield,  2  Burr.  Rep.  693. 1209.    L'Actif,  1  Edw.  Adm.  Rep,  186. 


LECTURE  VI. 


ifP  THE   GENERAL   RIGHTS   AND   DUTIES   OF   NEtTTRAL 

NATIONS* 

The  rights  and  duties  which  belong  to  a  state  of  neu- 
trality form  a  very  interesting  title  in  the  code  of  interna- 
tional law.     They  ought  to  be  objects  of  particular  study 
in  this  country,  inasmuch  as  it  is  our  true  policy  to  cherish 
a  spirit  of  peace,  and  to  keep  ourselves  free  from  those 
political  connexions  which  would  tend  to  draw  us  into  the 
vortex  of  European  contests.     A  nation  that  maintains  a 
firm  and  scrupulously  impartial  neutrality,  and  commands 
the  respect  of  all  other  nations  by  its  prudence,  justice,  and 
good  faith,  has  the  best  chance  to  preserve  unimpaired  the 
blessings  of  its  commerce,  the  freedom  of  its  institutions, 
and  the  prosperity  of  its  resources.     BeUigerent  nations 
are  interested  in  the  support  of  the  just  rights  of  neutrals, 
for  the  intercourse  which  is  kept  up  by  means  of  their 
commerce  contributes  gready  to  mitigate  the  evils  of  war. 
The  public  law  of  Europe  has  estabUshed  the  principle, 
that,  in  time  of  war,  countries  not  parties  to  the  war,  nor 
interposing  in  it,  shall  not  be  materially  affected  by  its  ac- 
tion J  but  they  shall  be  permitted  to  carry  on  their  accus- 
tomed trade,  under  the  few  necessary  restrictions  which 
we  shall  hereafter  consider. 

It  belongs  not  to  a  common  friend  to  judge  between  the  ^J^^^l^, 
belligerent  parties,  or  to  determine  the  question  of  right  p*^**- 
between  them.*     The  neutral  is  not  to  favour  one  of  them 


*  Bynk.  1.  1.  cb.  9.    Burlamaquif  vo].  ii.  part  4.  ch.  5.  sec.  16,  17. 
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to  the  rlelrimem  of  the  other ;  and  it  is  an  essential  chara 
ler  of  ncutriility,  to  furnish  no  aids  to  one  party,  whici 
the  neutrui  is  not  equally  ready  to  furnish  to  the  other*^ 
A  nation  which  would  be  admitted  to  the  privileges  ? 
neutrality,  must  perform  the  duties  it  enjoins.     Even  | 
loan  of  money  to  one  of  the  belligerent  parties,  is  coni 
dered  to  be  a  violation  of  neutrality.''     A  fraudulent  nen 
trality  is  no  neutrality.     But  tlie  neutriU  duly  does  i 
extend  so  far  as  to  prohibit  the  fulfilment  of  antecedei 
engagements,  which  may  be  kept  consistently  with  I 
exact  neutrality,  unless  they  go  so  iar  as  to  require  ti 
iieulral  nation  to  become  an  associate  in  the  war.'     If  | 
nation  be  under  a  previous  stipulation  made  in  time  0 
peace,  to  furnish  a  given  number  of  ships  or  troops,  to  ooe 
of  the  parties  at  war,  the  contract  may  be  complied  with, 
and  the  slate  of  peiirc  pn.'.^cnt.'d.     In  17?^,  Denmark 
furnished  ships  and  troops  to  Russia,  in  her  war  with 
Sweden,  in  consequence  of  a  previous  treaty  prescribing 
the  amount,  and  this  was  declared  by  Denmark  to  be  aA 
act  consistent  with  a  spirit  of  amity  and  commercial  in- 
tercourse with  Sweden.     It  was  answered  by  the  lattec 
in  her  counter  declaration,  that  though  she  could  not  re- 
concile the  practice  with  the  law  of  nations,  yet  she  em- 
braced the  Danish  declaration,  and  confined  her  hoatilityi 


>  Mr.  MaDninj,  oftrr  nrlcmng  Ui  thr  pnirMu  of  romKC  ODWi  ob  tlw  mitjtct  W 

iuslly  c.mrtufb']*  ihat  fon-i^  li>v!i>4  mov  not  he  tiUovJt^  xo  one  belligerent,  wfaDfl  ip- 
fined  to  his  luitagniisl,  run-iiatrntl.v  uiih  the  diitiea  of  noutinlit)',  unleH  miek  ■■ 
cxrlusivr  privilege  was  gmnloil  by  Rvuty  luilecnk'nt  to  the  vai.  jUaiwMf't 
Commeufari,->.p.iaO. 

*  Mr.  Pickernt^'i  Letter  bt  Jtturt.  Pinftat^  Mirrwkaii,  and  GrrTy,9d  »/ 
March,  17DB.  InDt^uK  v.  Hpndridk*.  9  .Uw.re'.  C.  B.  Rep.  586.  it  '»«•  bey 
to  be  coimiiniiotlM'lawDfiHilinin,  for  pcnMins  residing  in  England  to  rnlir  inte  en- 
gBg*mcnl»  n>  iniw  mnnry,  by  wsynf  loan,  (or  the  purprvw  nfaupponingsubjectiior 
■  fcweign  >[ab:  in  uma  Hguinel  a  ginvrnmenl  in  frienil^p  with  t^l^»l>d,  and  M 
right  of  nclion  lUliicheJ  upon  any  such  cmilnicl. 

"  Vatlrl,\,.  3.ch.  (i.  wc.  flo',  100.  101.     7*.  ch.  7,  »ec.  IM,  lOS.     MarUu'i 
SHm'narg,  h.  8.  cli.  o.  sec.  3.     Mr.  Jtgtrion't  LeUer  to  Sit.  P 
ttrVlh.  1793. 
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00  far  as  Denmark  was  concerned,  to  the  Danish  antili'- 
aries  furnished  to  Russia.^  But  if  a  neutral  power  be 
under  contract  to  furnish  succours  to  one  party,  he  is  said 
not  to  be  bound  if  his  ally  was  the  aggressor ;  and 
in  this  solitary  instance  the  ^neutral  may  examine  *117 
into  the  merits  of  the  war,  sO  far  as  to  see  whether 
the  casus  ftederus  e:dsts.^  An  inquiry  of  this  kind,  institu* 
ted  by  the  party  to  the  contract,  for  the  purpose  of  deter- 
mining on  its  binding  obligation,  holds  out  strong  tempta^- 
tions  to  ^use ;  and  in  the  language  of  Mr.  Jenkinson,* 
^'when  the  execution  of  guaranties  depends  on  questions 
like  these,  it  will  never  be  difficult  for  an  ally  who  hadl 
a  mind  to  break  his  engagements,  to  find  an  evasion  to 
escape* 

A  neutral  has  a  right  to  pursue  his  ordinary  commerce*  ffwtnx 
aad  he  may  become  the  carrier  of  the  enemy's  goods,  ^^<»^^ 
without  being  subject  to  any  confiscation  of  the  ship,  or 
of  the  neutral  articles  on  board  ;  though  not  without  the 
risk  of  having  the  voyage  interrupted  by  the  seizure  of 
the  hostile  property.  As  the  neutral  has  a  right  to  carry 
the  property  of  enemies  in  his  own  vessel,  so,  on  the  other 
hand,  his  own  property  is  inviolable,  though  it  be  found 
in  the  vessels  of  enemies.  But  the  general  inviolability  of 
the  neutral  character  goes  further  than  merely  the  protec- 
tion of  neutral  property.  It  protects  the  property  of  the 
bdUigerentS  when  within  the  neutral  jurisdiction.  It  is 
not  lawful  to  make  neutral  territory  the  scene  of  hostility, 
or  to  attack  an  enemy  while  within  it ;  and  if  the  enemy 
be  attacked,  or  any  capture  made,  under  neutral  protec- 
tion, the  neutral  is  bound  to  redress  the  injury,  and  effect 
restitution.*    The  books  are  full  of  cases  recognizing  this 

*  New  Ann,  Reg,  for  1788,  tit.  Public  Tapers,  p.  99, 

k  Bynk.  Q.  J.  Pub.  b.  1.  ch.  9.     VaUel,  b.  2.  cb.  12.  sec  168. 

^  DUeeurfon  the  Conduct  of  ike  OovemmetUof  Oreat  Britain  in  reepeei 
to  neutral  nationey  1757. 

^  Orotiutf  b.  3.  ch.  4.  sec.  8,  note  2.  Bpik.  b.  1.  ch.  8.  Vattel,  b.  S.  oh.  7- 
iec  132.    Burlamaqui,  vol.  ii.  part  4.  ch.  5.  sec.  19. 


J 17  OF  THE  LAW  OF  NATIONS.  (PenL 

principle  of  neutrality.  Id  llie  year  1793,  the  British  sLip 
(jninge  was  captured  in  Delaware  Bay  by  a  French  fri- 
gate, iind,  upon  due  compLaitil,  llie  American  government 
caused  the  British  ship  to  be  promptly  restored."  So 
•  11 W  iu  the  caae  of  llic  Anno,^  the  "santlity  of  neutral  terri- 
tory was  fully  asserted  and  vindicaied,  and  restora- 
liun  uiJule  of  proiwrty  captured  by  a  British  cruiser  near 
I  III'  iiiiiDihorTlieMissifleippi,  and  within  the  jurisdiction  of 

I  III'  I'riitnl  Slates.  It  is  a  violation  of  neutral  territory,  for 
a  lirllivi'K'ui  ship  to  take  her  station  within  it,  in  order  to 
.'(iMv  OH  licwtilc  tixpeditions  from  llience,  or  to  send  her 
I'lmlH  tiTJiitlureveaacls  being  beyond  il.  No  use  of  neutral 
li'i  iiliu  V,  li'r  tlic  purposes  of  war,  can  be  permined.  This 
i.  iliK  diH'irinu  [»r  the  goTemment  of  the  United  States.' 

II  wti»  ilri'tiircd  judicially  in  England,  in  the  case  of  the 
'I'liui  tlihimilinf  and  though  it  was  not  understood  that 
ilir  |iiiiIuliilioii  extended  to  remote  objects  and  uses,  such 
,n  |iini'iiriii,K  i>rovisions  andoUicrinnoccnt  articles,  which 
I  III'  liiw  of  nations  tolerated,  j'ct  it  was  exphcitly  declared, 
lliiil  jH)  proximate  acts  of  war  were  in  any  manner  to  be 
ill  III  wed  to  originate  on  neutral  ground ;  and  for  a  ship  to 
niiiiiiiu  herself  within  the  neutral  Une,  and  send  out  her 
lirials  on  hostile  enterprises,  was  an  act  of  hostility  much 
iiHi  iiiimcdiiUe  lo  be  permitted.  No  act  of  hostility  is  to 
Ijc  commenced  on  neutral  ground.  No  measure  is  to  be 
taken,  that  will  lend  to  immediate  violence.  The  neutral 
is  to  carry  himself  with  perfect  equality  between  both 


•  Mr.  Jrj;-r,on->  I.<-lt. 

rrloif.  Ttmanl,  of  I5ih«-.y, 

1793. 

<■  :,  nob.  R^p.  373. 
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110.      Vide  lupro,  Lecture  II. 

'  3  Rcb.  Rtp.  163. 
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belligerents,  giving  neither  the  one  nor  the  other  any  ad- 
vantage ;  and  if  the  respect  due  to  neutral  territory  be 
violated  by  one  party,  without  being  promptly  pun- 
ished by  ♦just  animadversion,  it  would  soon  pro-  *119 
voke  a  similar  treatment  from  the  other  party, 
and  the  neutral  ground  would  become  the  theatre  of  war.* 

If  a  belligerent  cruiser  inoiSensively  passes  over  a  por- 
tion of  water  lying  witliin  neutral  jurisdiction,  that  fact 
is  not  usually  considered  such  a  violation  of  the  territory 
as  to  affect  and  invalidate  an  ulterior  capture  made  be- 
yond it.  The  passage  of  ships  over  territoiial  portions 
of  the  sea,  is  a  thing  less  guarded  than  the  passage  of 
armies  on  land,  because  less  inconvenient*,  and  permis- 
sion to  pass  over  them  is  not  usually  required  or  asked* 
To  vitiate  a  subsequent  capture,  the  passage  must  at 
least  have  been  expressly  refused,  or  the  permission  to 
pass  obtained  under  false  pretences.^ 

The  right  of  a  refusal  of  a  pass  over  neutral  territory 
to  the  troops  of  a  belligerent  power,  depends  more  upon 
the  inconvenience  falling  on  the  neutral  state,  than  on 
any  injustice  committed  to  the  third  party,  who  is  to  be 
affected  by  the  permission  or  refusal.  It  is  no  ground  of 
complaint  against  the  intermediate  neutral  state,  if  it 
grants  a  passage  to  belUgerent  troops,  though  incon- 
venience may  thereby  ensue  to  the  adverse  belligerent. 
It  is  a  matter  resting  in  the  sound  discretion  of  the  neu- 
tral power,  who  may  grant  or  withhold  the  permission, 


*  When  Don  Miguel,  in  1828,  ascended  the  throne  of  Portugal  by  a  vote  of  the 
Portuguese  cortes,  in  violation  of  the  title  by  succession  of  his  niece,  Donna  Maria, 
England  declared  herself  neutral  as  between  those  claimants  in  their  domestic  quar- 
rel for  the  croNvn.  Having  declared  her  neutrality,  England  maintained  it  with 
fidelity  and  vigor.  She  would  not  aUow  any  warlike  equipments  by  either  party 
in  her  ports,  and  when  an  armament  had  been  fitted  out  in  disguise,  and  sailed 
from  Plymouth,  in  support  of  the  claims  of  Donna  Maria,  England  sent  a  naval 
force,  and  actuaUy  inteix^epted  the  Portuguese  armament  in  its  destination  to  the 
island  Terceira. 

^  The  Twee  Gebroeders,  3  Rob,  Rep,  336. 
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wiiJiout  any  broach  of  neutrality.'  Ho  belligerenl  power 
cun  claim  llic  right  of  passage  through  a  ncutrai  territory, 
unless  founded  upon  a  previous  treaty,  and  it  cannot  be 
granted  bj"  a  neutral,  whej^  there  is  no  gnlcccdenl  treaty, 
unless  an  equ;dity  of  privilege  be  allowed  to  both  bcUi- 
jrercnts.  Thi^  id  the  reasonable  and  just  rulo  to  be  de- 
ducted from  the  opinions  of  jurists  and  the  convcutional 

law  of  modem  nations.  ** 
•120       "Bynkcrshoeck'  makes  one  exception    to    the 

peiier:il  inviolability  of  neutral  territory,  and  sup- 
poses ih.'ii  if  an  enemy  be  attacked  on  hostile  ground,  or 
in  ilif  open  st\T,,u]d  flee  within  the  jurisdiction  of  a  neu- 
tral stale,  the  victor  may  pursue  him  dnmfirveC  opus,  and 
seize  bis  prize'within  the  neutral  state.  He  reets  his 
opinion  entirely  on  the  aullwrity  niid  [>ractice  of  the 
Dutch,  and  admits  that  lie  had  never  seen  the  distinction 
taken  by  tlie  publicists,  or  in  the  practice  of  nations.  Jt 
appears,  however,  that  Casaregis,  and  several  other 
foreign  jurists  mentioned  by  Azuni,'  held  a  similar  doc- 
trine. But  D'Alireu,  Valin,  Kmcrigon,  Vattel,  Aziini, 
and  others,  niainlaJn  the  sounder  doctrine,  that  when  the 
flying  enemy  has  entered  neutral  territorj',  he  is  placed 
immediately  under  tlie  protection  of  the  neutral  power. 
Tlie  same  broad  principle  that  would  tolerate  a  forcible 
entrance  upon  neutral  ground  or  waters,  in  pursuit  of  the 
foe,  would  lead  the  pursuer  into  the  heart  of  a  commer- 
cial jiort.  There  is  no  exception  to  the  rule,  that  every 
voluntary  entrance  into  neutral  territory,  with  hostile  pur- 
poses, is  absolutely  unlawful."     The  neutral  border  must 


«  Grotittt,  h.  3.  rh.  3  -w.  13.  Virile/,  b.  3.  ch.  7.  hw.  119.  123.  157.  Sir 
VriUinm  Sroll.  3  Kol:  Rrp.  :)i3. 

»  Orofini.  h.  3.  r.  7.  ron.  3,  3.  Valtc/,  b.  3.  c.  7.  spci.  13G.  Manning'i 
(V»i».fnr<mr«,  IBS— Ififi. 

'  y.  J.  Piib.h.  l.rh.  8, 

*  Marilime  Lbb-,  voL  ii.  223.  LiKt.  N.  Y. 

•  Yaltd,  b.  3.  ch.  7.  ice.  133.     I  Eincri^oi,.  TraiU  des  All.  449.     .*™w-, 
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not  be  used  as  a  shelter  for  making  preparations  to  renew 
the  attack ;  and  though  the  neutral  is  not  obliged  to  re* 
fuse  a  passage  and  safety  to  the  pursued  party,  he  ought 
to  cause  him  to  depart  as  soon  as  possible,  and  not  per*- 
mit  him  to  lie  by  and  watch  his  opportunity  for  further 
contest.  This  would  be  making  the  neutral  country  di- 
rectly auxiliary  to  the  war,  and  to  the  comfort  and  support 
of  one  party.  In  the  case  of  the  Amta^  Sir  William  Scott 
was  inclined  to  agree  with  Bynkershoeck  to  this  extent ; 
that  if  a  vessel  refused  to  submit  to  visitation  and  search, 
and  fled  within  neutral  territory,  to  places  which  were  un- 
inhabited, like  the  little  mud  islands  before  the 
•mouth  of  the  Mississippi,  and  the  cruiser,  without  •121 
injury  or  annoyance  to  any  person,  should  quietly 
take  possession  of  his  prey,  he  would  not  stretch  the 
point  so  far,  on  that  account  only,  as  to  hold  the  capture 
illegal.  But,  in  this,  as  well  as  in  every  other  case  of 
the  like  kind,  there  is,  in  strictojure,  a  violation  of  neu- 
tral jurisdiction,  and  the  neutral  power  would  have  a  right 
to  insist  on  a  restoration  of  the  property.  It  was  observed 
by  the  same  high  authority,  in  another  case,  depending 
on  a  claim  of  territory,** "  that  when  the  fact  is  established, 
it  overrules  every  other  consideration.  The  capture  is 
done  away ;  the  property  must  be  restored,  notwithstand- 
ing that  it  may  actually  belong  to  the  enemy." 

A  neutral  has  no  right  to  inquire  into  the  validity  of  a 
capture,  except  in  cases  in  which  the  rights  of  neutral 
jurisdiction  were  violated  ;  and,  in  such  cases,  the  neu- 
tral power  will  restore  the  property,  if  found  in  the  hands 
of  the  offender,  and  within  its  jurisdiction,  regardless  of 
any  sentence  of  condemnation  by  a  court  of  a  belligerent 
captor.*^     It  belongs  solely  to  the  neutral  government  to 


•  5  Rob.  Rep.  365. 

^  The  Vrow  Anna  Catharina,  5  Rob.  Rep.  15. 

*^  The  Arrogante  BarceloneH,  7  IVhealon,  496.     The  Anshian  Ordinance  of 
Neutrality^  Augnstllhy  1800,  art.  18.     La  Amistad de  Ruos,  5  Whaattm,  390. 
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raise  the  objection  to  a  capture  and  title,  founded  on  the 
violation  of  neutral  right*.  The  adverse  belligerent  has 
no  right  to  complain,  when  the  prize  is  duly  libelletl  be- 
fore a  compcioiit  court.'  If  any  complaitrl  is  to  be  made 
on  the  i>art  of  llie  captured,  it  must  be  by  his  government 
to  the  neutral  government,  for  a  fraudulent, or  unworthy, 
or  unnecessary  submission  lo  a  violation  of  its  territory, 
and  such  submission  will  naturally  provoke  retaliation. 
In  tlie  case  of  prizes  brought  within  a  neutral  port,  the 
neutral  sovereign  exercises  jurisdiction  so  far  as  Lo 
"122  restore  the  property,  of  its  'own  subjects,  illegally 
cajitured  ;  and  this  is  done,  says  Vahn,^  by  way  of 
compensation  liir  die  asylum  granted  to  the  captor  and 
his  prize.  It  has  been  held,  in  this  country,  tliat  foreigti 
ships,  offending  iigainst  our  laws,  within  our  jurisdicDwi, 
may  be  pursued  and  seized  upon  tlic  ocean,  and  rightfully 
brought  into  our  ports  for  adjudication.' 

The  government  of  the  United  States  was  warranted 
by  the  law  and  practice  of  nations,  in  the  declarationg 
made  in  ITUS,  of  the  rules  of  neutrality,  which  were  par- 
ticularly recognized  as  necessary  to  he  observed  by  the 
belligerent  powers,  in  their  intercourse  with  this  country.** 
These  rules  were,  that  the  original  arming  or  equipping 
of  vessels  in  cur  ports,  by  any  of  the  powers  at  war,  for 
mihtary  service,  was  unlawful;  and  no  such  vessel  waa 
entitled  to  an  asylum  in  our  ports.  The  equipment  by 
tliem  of  government  vessels  of  war,  in  matters  which,  if 
done  to  other  vessels,  would  be  applicable  equally  to  com- 
merce or  war,  was  lawful.  The  ecjuipment  by  them  of 
vessels  fitted  for  merchamlise  and  war,  and  applicable 


»  f(l-*..fllir-  i;tni«o,3  Roh.  R,p.  lCO,n.m-. 

<■  Cum.  1,^1"  ii.  274. 

■  T1i.'Mi.™imi.Kl,.m.ll  \Vhealor,,K. 

•'  tVW.li.  3.  i,f.  101.  iro^«,,  «c.  1174.  Auilrian  Ordmanee of  Scu- 
Iraliti,.  Aug«il  7/1,,  1803.  Coun  de  Dmil  PubtU,  par  M.  I'inbpin-KenTira, 
wme  ii.  p.  44-17. 
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to  either,  wai  lawfbl;  but  if  it  were  of  a  nature  solely 
applicaUe  to  war,  it  was  unlawful.  And  if  the  armed 
vessel  of  one  nation  should  depart  from  our  jurisdiction, 
no  toned  vessel,  being  within  the  same,  and  belonging 
to  an  adverse  belligerent  power,  should  depart  until 
twenty-fout  hours  after  tire  former,  without  being  deemed 
to  have  violated  the  law  of  nations.'  Congress  have  re- 
peatedly, by  statute,  made  suitable  provision  for  the  sv^ 
port  and  due  observance  of  similar  rules  of  neutraUty, 
and  given  sanction  to  the  principle  of  them,  as  being 
•founded  in  the  universal  law  of  nations.  It  is  de-  123 
clared  to  be  a  misdemeanor  foft  any  citizen  of  the 
United  States,  within  the  territory  or  jurisdiction  thereof, 
to  accept  and  exercise  a  commission  to  serve  a  foreign 
prince,  state,  colony,  district,  or  people,  in  war,  by  land 
or  by  sea,  against  any  prince,  state,  colony,  district,  or 
people,  with  whom  the  United  States  are  at  peace  ;  or 
for  any  person,  except  a  subject  or  citizen  of  any  foreign 
prince,  state,  colony,  district,  or  people,  transiently  within 
the  United  States,  on  board  of  any  foreign  armed  vessel, 
within  the  territory  or  jurisdiction  of  the  United  States, 
to  enlist  or  enter  himself,  or  hire  or  retain  another  person 
to  enlist  or  enter  himself,  or  to  go  beyond  the  Umits  or 
jurisdiction  of  the  United  States,  with  intent  to  be  enhsted 
or  entered  in  the  service  of  any  foreign  prince,  state, 
colony,  district,  or  people,  as  a  soldier,  or  mariner,  or 
seaman  5  or  to  fit  out  and  arm,  or  to  increase  or  augment 
the  force  of  any  armed  vessel,  with  intent  that  such  ves- 
sel be  employed  in  the  service  of  any  foreign  power 
at  war  with  another  power,  with  whom  we  arc  at 
peace ;  or  to  begin,  or  set  on  foot,  or  provide,  or  pre- 

■  Instructions  to  the  Collectors  of  the  Customs^  August  Ath^  1793.  Mr^ 
JeffersofCs  Letters  to  Mr.  Genet^  of  5th  and  17 th  June^  1793.  His  Letter  to 
Mr,  Morris f  of  l^th  August f  1793.  Mr.  Pickering^ s  Letter  to  Mr.  Pinckney, 
January  IQth,  1797.     His  LeUer  to  M.  Adet,  January  2(Uhj  1796. 

Vol.  I.  18 


123  OF  THE  LAW  OF  NATIONS  f_Pnt  Z; 

pare  the  means  for  any  military  expedition  or  enterprise* 
to  be  carried  on/rom  ikcncf  agaiiist  the'  lerritory  or  dtnni- 
nions  of  any  foreign  prince,  or  slate,  or  of  any  colony, 
district,  or  people,  with  whom  we  are  at  peace ;  or  to 
hire  or  enlist  troops  or  seamen,  for  foreign  miUiajy  or 
naval  Bcr%'ice  ;  or  to  be  concerned  in  fitting  out  any  ves- 
sel, to  cruise  or  commit  lioatililies  in  foreign  servicej. 
against  a  nation  at  peace  with  us ;  and  the  vessel,  in  tbia 
latter  case,  is  made  subject  to  forfeiture.  The  president 
of  the  United  States  ia  also  authorized'to  employ  force 
to  compel  any  foreign  vessel  to  depart,  which,  by  the 
law  of  nations,  or  by  treaty,  ought  not  to  remain  withia 
the  United  States,  and  to  employ  the  public  force  geno^ 
rally,  in  enforcing  the  observance  of  the  duties  of  neu*; 
trality  prescribed  by  law.'  In  the  case  of  the  Sataimaia 
Trinidad^  it  was  decided,  ihat  captures  m.Tile  by  a  ves- 
sel so  illegally  fitted  out,  whether  a  public  or  private 
armed  ship,  were  torts,  and  that  the  original  owner  was 
entitled  to  restitution,  if  the  properly  was  brought  within 
our  jurisdiction ;  but  that  an  illegal  outfit  did  not  affect 
a  capture  made  alter  the  cruise  to  which  the  outfit  had 
been  applied  had  terminated.  The  offence  was  deposited 
with  the  voyage,  and  the  delictum  ended  with  the  termi- 
nation of  the  cruise. 

Though  a  belligerent  vessel  may  not  enter  within  neu- 
^]tral  jurisdiction,  for  liostile  purposes,  she  may,  consist- 
ently with  a  state  of  neutrality,  until  prohibited  by  the 
ncutrid  power,  bring  her  prize  into  a  neutral  port,  and 
sell   it.°      The   neutral   power   is,   however   at  hbeity 


>  Attn  of  C<mf:r(u,  «f  ;,lh  June,  ViH,  imA^m  April,  1818,  rh.  83.  Byiu 
nvt  oTruDfnvu  of  Mun.li  lOlh,  ISSB,  f  h.  31.  ihp  proviuDfls  of  the  Hc.t  oT  18IB  were 
i-nlargrd  himI  njiplicH  lo  nny  miliiary  ospcrtitiiin  nr  entfr[;riiic  ii(riin»l  ihe  terrilnry 
iif  any  rurpijiii  prinKc  or  »tnic,  (iroTnHj  otiliiny,  clwiricl,  or  pcnple,  conterminoua  with 
ll»>  Unilivl  St^Uv,  nrul  with  uhum  ihc)  arc  at  prnrc 

»  7  Wkcaloa,m. 

'  Byitt.  b.  1.  f.  1ft.  Vnltcl,  h.  3.  .h.  7.  ««.  132.  MarUm,  b.  8.  ch.  C. sec. 
6.     HxpiiPT  V.  Aprleb),  ft  Mana'i  Rep.  77. 
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to  refuse  this  privilege,  provided  the  refusal  be  made, 
as  the  privilege  ought  to  be  granted,  to  both  parties, 
or  to  neither.  The  United  States,  while  a  neutral 
power,  frequently  asserted  the  right  to  prohibit,  at  dis- 
cretion, the  sale  within  their  ports,  of  prizes  brought 
in  by  the  belligerents,  and  the  sale  of  French  prizes  was 
allowed  as  an  indulgence  merely,  until  it  interfered  with 
the  treaty  with  England  of  1794,  in  respect  to  prizes 
made  by  privateers-*  In  the  opinion  of  some  j  mists,  it 
is  more  consistent  with  a  state  of  neutrality,  and  the  dic- 
tates of  true  policy,  to  refuse  this  favor ;  for  it  must  be 
very  inconvenient  to  permit  the  privateers  of  contending 
nations  to  assemble,  together  with  their  prizes,  in  a  neu- 
tral port.  The  edict  of  the  States  (xeneral  of  1656,  for- 
bade foreign  cruisers  to  sell  their  prizes  in  their  neutral 
ports,  or  cause  them  to  be  unladen ;  and  the  French  ordi- 
nance of  the  marine  of  1681,  contained  the  same  prohi- 
bition, and  that  such  vessels  should  not  continue  in  port 
longer  than  twenty-four  hours,  unless  detained  by  stress 
of  weather.**  The  admission  into  neutral  ports  of  the 
public  ships  of  the  belligerent  parties,  without  prizes, 
and  under  due  regulations,  is  considered  to  be  a  fayor, 
required  on  the  principle  of  hospitality  among  friendly 
powers,  and  it  has  been  uniformly  conceded  on  the  part 
of  the  United  States.* 

But  neutral  ships  do  not  afford  protection  to  enemy's  E«e»y'i 
property,  and  it  may  b6  seized  if  found  on  board  of  a  n««»tw»  »•• 
neutral  vessel,  beyond  the  limits  of  the  neutral  jurisdic- 


*  liutrUctions  to  the  American  Ministers  to  France^  Jtdy  Ibth^  1797.  Mr, 
Pickering's  Letters  to  Mr.  Adet,  May  24/A,  and  November  I5th,  1796.  His 
Letter  to  Mr.  Pinekney,  January  16^A,  1797. 

»»  Valines  Com,  tome  ii.  272. 

^  Mr.  Jefferson*s  Letter  to  Mr.  Hammond^  Sept.  9/A,  1793.     Instructions  to 
the  American  Commissioners  to  France,  Jtdy  15^  1797.     Cours  de  Droit 
Public,  par  M.  Pinheiro^FerreirUj  tome  ii.  p.  47 .     Such  public  vessels  are  exempt 
from  the  jurisdiction  of  the  local  authoriti^,  but  this  exemption  does  not  extend  t 
private  vessels.     Vide  if^fra,  p.  156,  note. 
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tion.     Tliia  is  a  clear  aaU  well-setUcd  principle  of  th«.  i 
luw  ol'  niLtirins.'     It  woa  formerly  a  qucstioii,  wlie-  I 
•12S   Uicr  ibe  nculral  "ship  conveying  enemy's  property, 

■\va3  not  Uiible  to  con£scattoD  for  that  cause.     Tlua  1 
was  tlic  old  law  of  Franco,  in  cases  in  which  the  roaster  ' 
of  the  vessel  knowingly  look  on  board  enemy's  property  j 
but  Eynkershoeck  truly  observes,  that  the  master's  know- 
k-dge  is  iiiunaterlal  in  this  case,  and  tiiat  the  rtile  ia  the 
Roman  law,  making  Uje  vesael  liable  for  the  fraudulent  J 
act  of  llie  master,  was  a  niere  fiscal  regulatino,  and  did  I 
not  apply  ;  and  for  the  neutral  to  carry  enemy's  goods  1 
is  not  uniawful.  like  smuggling,  and  does  not  a^ct  tlia  I 
neutral  ship.     If  there  be  nothing  unfair  in  the  conducba 
of  die   neutral  master,  he  will  even  be  entitled  to  hiwl 
reasonable  demurrage,  and  his  Ireight  for  the  canmge  0^1 
the  goods,  though  he  has  not  c;u'ri<;d  them  to  the  place  of 
destination.     They  arc  said  to  be  seized  and  condenmed, 
not  ex  delicto,  but  only  ex  re.     Tlie  capture  of  tfaeiu  by 
the  enemy,  is  a  delivery  to  the  person,  who,  by  the  rights 
of  war,  was  substituted  for  the  owner.""     Bynkershoeck' 
thinks  the  master  is  not  entitled  to  freight,  because  the 
goods  were  not  carried  to  the  port  of  desunalion,  though 
be  admits  that  the  Duteh  lawyers,  and  the  comolalo,  give 
freight.     But  the  allowance  of  freight  in  that  case  has 
bc'cn  the  uniform  practice  of  the  Knglish  admiralty  for 
near  two  centuries  past,  except  when  there  was  some 
circumstance  oimalaJiJts,  or  a  de])arture  from  a  strictly 
projtcr  neutral  conduct.''     The  frciglit  is  paid,  not  pro 

"  <:,-:.n..',  I.  .1.  .Ii.  fi.  »pr.  a.  Ilehicc.  dc  Nav.  ,<U.  rect.  rli.  "J.  w.-.  P.  Bjnt. 
Q.  J.  Pill..  ,(i.  II.  /.ner<nii..  .if  Jure  laar.  it  jinc.  Ii.  2.  r.  A.  eixt.  2. 
MuUn)  d,:  Jarc  marithno,  b.  1.  r.  I,  «Tt,  18.  LamprcUi  d>t  Commerce  del 
nmtr,;,  a.-cl.  10,  11.  VaH.:/,  li.  3.  cli.  7.  Mi;.  115.  Annetr  ia  1753, /o  Ike 
PTiisfina  Mcnurial.     Consulat  de  la  Her,  far  Boucher,  tame  ii.  ch.  S73. 
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raUh  but  in  Ma»  because  capture  is  considered  as  deli- 
v^ry*  anid  the  captor  psiys  the  whole  freight,  because  he 
zepresents  his  enemy,  by  possessing  himself  of  the 
enemy's  goods  ^jure  bdH^  and  he  inlermpts  the  *12& 
actual  delivery  to  the  consignee.* 

The  right  to  take  enemy's  property  on  board  a  neutral 
qkip,  has  been  nmch  contested  by  particidar  nations, 
whose  interests  it  strongly  opposed.  This  was  the  case 
witk  the  Dutch  in  the  war  of  1756,  and  Mr.  Jenkinson 
(afterwards  Earl  of  Liverpool)  published,  in  1757,  a  dis- 
course, very  fuU  and  satiaiactory,  on  the  groimd  of  au- 
thority and  usage,  in  favour  of  the  legality  of  the  right, 
when  no  treaty  intervened  to  control  it.  The  rule  has 
been  steadily  maintained  by  Great  Britaiiiu  In  France 
it  has  been  fluctuating.  The  ordinance  of  the  marine  of 
1681»  asserted  the  ancient  and  severe  rule  that  the  neu- 
tral ship,  having  on  board  enemy's  property,  was  subject 
to  confiscation.  The  same  rule  was  enforced  by  the 
arrets  of  1692  and  1704,  and  relaxed  by  those  of  1744 
and  1778.*'  In  1780,  the  Empress  of  Russia  proclaimed 
the  principles  of  the  Baltic  code  of  neutrality,  and  de- 
clared she  would  maintain  them  by  force  of  arms.  One 
of  the  articles  of  that  code  was,  that  *«  all  elSects  belong- 
ing to  the  subjects  of  the  belligerent  powers,  should  be 
looked  upon  as  free  on  board  of  neutral  ships,  except 
only  such  goods  as  were  contraband."  The  principal 
powers  of  Europe,  as  Sweden,  Denmark,  Prussia,  Ger- 
many, HoUand,  France,  Spain,  Portugal,  and  Naples^ 
and  also  these  United  States,  acceded  to  the  Russian 
principles  of  neutrality.*^  But  the  want  of  the  consent 
of  a  power  of  such  decided  maritime  superiority  as  that 
of  Great  Britain,  was  an  insuperable  obstacle  to  the  suc- 


'  The  Copenhagen,  I  Rob,  Rep.  289. 
*»  VcUin^t  Com.  1.  3.  tit.  9.  des  Prizes t  art.  7. 

«  New  Ann.  Reg.  for  1780,  tit.  PubUc  Papers,  p.  113—120.    MaHem'  Sunt- 
mary,  327,  edit.  Phil.    Journals  of  Cotigrcssy  vol.  vii.  p.  G8.  185. 
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cess  of  ihe  Baltic  conventional  law  of  neutrality  ;  and  it 
was  abandoned  in  1793  by  ilio  naval  powers  of  Europe, 

lis  not  siinciioned  by  the  existing  law  of  nations,  in 
•J27   every  case  in  which  the  doctrines  of  that  code  "did 

not  rest  ujwn  positive  compact.  During  the  whole 
ooursn  of  the  \v;ir3  growing  out  of  the  French  revolution, 
llir  fpivc-ninioiit  of  the  United  States  admitted  the  English 
rule  lo  bo  viilid.usllie  true  and  settled  doctrine  of  inter- 
niuiiiniU  law  ;  and  that  enemy's  pro[»erty  was  liable  to 
hi-Wmw  ii[i  [>c)iii'd  of  neutral  ships,  luid  to  be  conGscaled 
as  priitu  nf  war.*  It  lias,  however,  been  very  usual  in 
«?oniint>nual  (icalieSi  to  stipulate,  that  free  ships  should 
niaku  Irwo  giMids,  contraband  of  war  always  excepted; 
bill  Hucli  litipulations  ore  to  be  considered  as  resting  on 
foiivriitioniil  law  merely,  and  as  exceptions  to  the  opera- 
lliiii  of  iln'  general  rule,  wliieii  evori,'  iialinn  not  a  ]>arty 
ii>  till!  slipuljilion  is  at  perlect  liberty  to  exact  or  surren- 
der. The  Ottoman  Porte  was  the  first  power  to  abandon 
the  ancient  rule,  and  she  stipulated,  in  her  treaty  with 
France  in  1G04,  that  free  ships  should  moke  free  goods, 
and  she  afterwards  conscntctl  to  the  same  provision  in 
lier  treaty  with  Holland  in  1G12 ;  and  according  to 
Azuni,''  Turkey  has,  at  all  times,  on  international  ques- 
tions, given  an  cxaniple  of  moderation  to  the  more  civil- 
ized powers  of  Europe. 

The  cllort  made  by  the  Baltic  powers,  in  1801,  to  re- 
coll  and  enforce  the  doctrines  of  the  armed  neutrality  in 
1780,  was  met,  and  promptlyovcrpowered.and  the  con- 
federacy dissolved  by  the  naval  power  of  England. 
Russia  gave  up  the  point,  and  by  her  convention  with 
England  of  the  17th  of  June,  ISOl,  expressly  agreed,  that 
enemy's  property  was  not  lo  be  protected  on  board  of  neu- 

■  Mr.  Jfffen-n-i  LclUr  lo  M.  Genet.  Jnl^  34(A,  1T93.  Mr.  PUkeHtig'i 
Letter  io  Mr.  Pinckncy,  January  Wh,  1797.  Letter  of  Me.tri.  Pinekntf, 
MartkaU.  and  Gerry,  to  the  French  Government,  Janaary  27th,  1790. 

*  MariUiM  Lam  of  EuTOpt,  \ol.  il  11)3. 
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tral  ships.     The  rule  has  since  been  very  generally  ac- 
quiesced in ;  and  it  was  expressly  recognized  in  the  Aus- 
trian ordinance  of  neutrality,  published  at  Vienna 
the  7th  of  August,  1S03-     Its  reason  •and  authority  •128 
have  been  ably  vindicated  by  English  statesmen  and 
jurists,  and  particularly  by  Mr.  Ward,  in  his  treatise  of 
the  relative  rights  and  duties  of  belligerent  and  neutral  powers 
in  maritime  affairs j  published  in  1801,  and  which  exhausted 
all  the  law  and  learning  appUcable  to  the  question.' 

It  is  also  a  principle  of  the  law  of  nations  relative  to      Neut»i 

*  *  property   in 

neutral  rights,  that  the  efiects  of  neutrals,  found  on  board  JJ^J*"''* 
of  enemy's  vessels,  shall  be  free ;  and  it  is  a  right  as  fully 
and  firmly  settled  as  the  other,  though,  like  that,  it  is  often 
changed  by  positive  agreement.*'  The  principle  is  to  be 
met  with  in  the  Consolqto  del  Mare^  and  the  property  of 
the  neutral  is  to  be  restored  without  any  compensation  for 
detention,  and  the  other  necessary  inconveniences  inci- 
dent to  the  capture.  The  former  ordinances  of  France 
of  1643,  1585,  and  1681,  declared  such  goods  to  be  law- 
ful prize;  and  Valin*^  justifies  the  ordinances,  on  the 
ground,  that  the  neutral,  by  putting  his  property  on  board 
of  an  enemy's  vessel,  favours  the  enemy's  commerce,  and 


*  Mr.  Manning,  in  his  Commentariea  on  the  Law  ofNcUions,  p.  203 — ^244,  has 
diflciused  the  question  whether  "  free  ships  make  free  goods,"  quite  at  large  and 
with  great  strength  of  reasoning.  He  indicates  the  belligerent  right  against  the 
doctrine  of  the  Baltic  powers  upon  solid  principles,  and  upon  the  authority  of  the 
Consolato  del  marej  and  of  the  most  eminent  European  jurists  who  have  written  on 
the  law  of  nations  within  the  last  two  centuries.  The  principal  authorities  have 
been  already  referred  to  at  pages  124, 125,  n.  a.  Mr.  Manning  also  examines  the 
question  on  the  authority  of  the  customary  and  conventional  law  of  nations,  by  a  re- 
view of  a  succession  of  treaties,  between  European  powers  from  the  year  1351  to  the 
present  times.  The  result  is,  that  there  is  nothing  like  system  or  consistency  of  prin- 
ciple in  the  conventional  law  of  Europe.  The  belligerent  rule  has  been  alternately 
adopted  and  rejected,  and  qualified  with  infinite  vicissitude,  and  so  as  to  leave  the 
rule,  as  a  general  and  settled  principle  of  international  law,  when  not  disturbed  by 
positive  stipulations,  in  full  force.     Comm.  p.  244 — 280. 

^  OroHuSj  b.  3.  ch.  6  and  16.  Bynk.  ch.  13.  Veitteli  b.  3.  ch.  7.  sec.  116. 
Antwer  to  the  Prussian  Memorialy  1753.  Mr.  Jefferson^ s  Letter  to  M.  Oenet, 
July  24/A,  1793.     Mr.  Pickering's  Letter  to  Mr.  Pvickncy^  January  lOth,  1797. 

*=  Com,  b.  3.  tit.  9.  des  Prizes^  art.  7. 


128  0*"  THE  LAW  OF  NATIONS.  [Part  J. 

agrees  to  abide  the  fete  of  the  vfessel.  But  it  is  folly  and 
satisfactorily  shown,  by  the  whole  current  of  modem  au- 
thority, that  the  neutral  has  a  perfect  right  to  avail  him- 
self of  the  vessel  of  his  friend,  to  transport  Ws  property ; 
and  Bynkershoeck  has  devoted  an  entire  chapter  to  the 
vindication  of  the  justice  and  equity  of  the  right.* 

The  two  distinct  propositions,  that  enemy*s  goods  found 
on  board  a  neutral  ship,  may  lawfully  be  seized  as  prize  of 

war,  and  that  the  goods  of  a  neutral  found  on  board 
*129  of  an  ♦enemy's  vessel,  were  to  be  restored,  have 

been  explicitly  incorporated  into  the  jurisprudence 
of  the  United  States,  and  declared  by  the  supreme  courts 
to  be  founded  in  the  law  of  nations-  The  rule,  as  it  was 
observed  by  the  court,  rested  on  the  simple  and  intelligi- 
ble principle,  that  war  gave  a  full  right  to  capture  the 
goods  of  an  enemy,  but  gave  no  right  to  capture  the 
good^  of  a  friend.  The  neutral  flag  constituted  no  pro- 
tection to  enemy's  property,  and  the  belligerent  flag  corfi- 
municated  no  hostile  character  to  neutral  property.  The 
character  of  the  property  depended  upon  the  fact  of 
ownership,  and  not  upon  the  character  of  the  vehicle  in 
which  it  is  found.  After  vindicating  the  simplicity  and 
justice  of  the  original  rule  of  the  law  of  nations,  against 
the  speculations  of  modem  theorists,  and  the  ultima  ratio 
of  the  armed  neutrality,  which  attempted  to  effect  by 
force  a  revolution  in  the  law  of  nations ;  the  court  statedf 
that  nations  have  changed  this  simple  and  natural  princi- 
ple of  public  law,  by  conventions  between  themselves,  in 
whole  or  in  part,  as  they  behoved  it  to  be  for  their  inte- 
rest, but  that  the  one  proposition,  that  free  ships  should 
make  free  goods,  did  not  necessarily  imply  the  converse 
proposition,  that  enemy's  ships  should  make  enemy's 


■  Consulat  rfe  la  Mer,  jwr  Boucher^  tomo  ii.  ch.  i?76.  sec.  1012, 1013.  Hei- 
nccciusy  dc  Nav.  ob.  vect.  ch.  2.  j«ec.  9.  OperOy  tome  ii.  port  1.  p.  349 — 355. 
Vailel,  b.  3.  ch.  7.  »oc.  1 16.     Bynk,  ch.  13. 

*»  The  Nercide,  9  Cranch,  388. 
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goodd*  If  ft  treaty  established  the  (me  proposition^  and 
vras  silent  as  to  the  otber^  the  otter  stood  precisely  as  if 
there  had  been  no  stipulatibti^  and  upon  the  ancient  rule* 
The  stipulation  that  neutral  bottoms  should  make  neutral 
goods,  was  a  concession  made  by  the  belligerent  to  the 
neutral,  and  it  gave  to  the  neutral  flag  a  capacity  not 
given  to  it  by  the  law  of  natk)ns.  On  the  other  hand, 
the  stipulation  subjecting  neutral  property  found  in  the 
vessel  of  an  enemy  to  condemnation  as  prize  of  wsuT^ 
was  a  concession  made  by  the  neutral  to  the  belligerent^ 
and  took  from  the  neutral  a  privilege  he  possessed  under 
the  law  of  nations ;  but  neither  reason  nor  practice 
♦rendered  the  two  concessions  so  indissoluble,  that  •130 
the  one  could  not  exist  without  the  other.  It  rested 
entirely  in  the  discretion  of  the  contracting  parties,  whe- 
ther either  or  both  should  be  granted.  The  two  pro- 
positions are  distinct  and  independent  of  each  other,  and 
they  have  frequently  been  kept  distinct  by  treaties,  which 
stipulated  for  the  one^  and  not  for  the  other.' 

The  government  of  the  United  States,  in  their  recent 
negotiations  with  the  republics  in  South  America,  have 
pressed  very  earnestly  for  the  introduction  and  estabUsh- 
ment  of  the  principle  of  the  Baltic  code  of  1780,  that  the 
friendly  flag  should  cover  the  cargo ;  atid  this  principle 
is  incorporated  into  the  treaty  between  the  United  States 
and  Colombia,  in  1825,  and  into  the  treaty  of  navigation 
and  commerce  between  the  United  States  and  the  re- 
public of  Chile,  in  1832.*'    The  introduction  of  those 


« the  Cygnet,  2  Dodson's  Adm,  Rep.  299,  S.  P, 

^  It  waa  sUjmlated  in  tliose  American  treaties,  that  bA  hetween  the  pimies,  &te 
ships  should  give  freedom  to  goods — that  the  flag  should  cover  the  cargo  even  of 
enemies,  contraband  goods  excepted,  and  should  also  cover  the  persons,  though 
enemies^  unless  they  were  officers  or  soldiers  in  actual  service.  But  the  provision 
was  only  to  apply  to  those  powera  who  recognized  the  principle,  and  neutral  pro- 
per^ found  on  board  encmy'9  vessels  werci  under  the  above  stipulation,  liable  to 
capture.  If,  however,  the  neutral  flog  did  not  protect  enemy's  property,  then  the 
goods  of  a  neutral  on  board  of  an  enemy's  vessel  were  to  be  free.     Treaty  wUk 
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','""■"■"'■'■■   ''I'^'lily  n„,l   Rciprocily 

""'"'  ''"""""  "■"«>"»  ;  llM  almlnion  of  p, 

^e  oceonj  md  Uic  e-Iargemcm  oftbo  pri 

tnU  commerce.     The  rule  of  public  law, 

pony  of  „  eneny  jj  1;,^,^  ,_j  ^  ^ 

fncnd,  ,s  „„,v  deelarej,  ot  the  pajn  of  our , 

tave  no  foundation  in  natural  right;  and] 

rests  entirely  on  force.     Though  the  high* 

1»1  jurisdiction,  common  to  all,  yet  each  mi 

cial  junsdicuon  over  its  om,  vessels,  and  al 

nations  of  modern  Europe  have,  at  tines!! 

pnneiple,  that  the  property  of  an  enemy  1* 

■Beted  m  the  vessel  of  a  friend.     ]Vo  Jag 

8aid,„boiindtos„bmittolheus^, 

•131  trd  may  have  yielded,  at  one  iSe, 

without  sacrificing  the  right  to  vinda 
the  SKiurity  of  the  neutral  flag  at  another, 
nght  to  coyer  enemy's  property  is  conceded 
to  this  qnahhcation :  that  a  beffigerent  natk, 
refuse  to  neutials  the  benefit  of  this  pri™ 
be  conceded  also  by  the  enemy  of  the  belH 
same  neutral  fiag.«  ^ 

But,  whatever  may  be  the  utility  or  reaso 
the  neutral  claim,  under  such  a  m.alifi™.;. 
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apprehend  the  belligerent  right  to  be  no  longer  an  open 
question ;  and  that  the  authority  and  usage  on  which  that 
right  rests  in  Europe,  and  the  long,  explicit,  and  authori- 
tative admission  of  it  by  this  country,  have  concluded  us 
from  making  it  a  subject  of  controversy ;  and  that  we 
are  bound,  in  truth  and  justice,  to  submit  to  its  regular 
exercise,  in  every  case,  and  with  every  belligerent  power 
who  does  not  freely  renounce  it. 

It  has  been  a  matter  of  discussion,  whether  the  captor 
of  the  enemy's  vessel  be  entitled  to  freight  from  the 
owner  of  the  neutral  goods  found  on  board,  and  restored. 
Under  certain  circumstances,  the  captor  has  been  con- 
sidered to  be  entitled  to  freight,  even  though  the  goods 
were  carried  to  the  claimant's  own  country,  and  restored : 
and  he  clearly  is  entitled  to  freight,  if  he  performs 
the  voyage,  and  carries  the  goods  to  the  port  of  original 
destination.  In  no  other  case  is  freight  due  to  the  cap- 
tor, and  the  doctrine  of  jpro  rata  freight  is  entirely  rejected, 
because  it  would  involve  a  prize  court  in  a  labyrinth  of 
minute  inquiries  and  considerations,  in  the  endeavour  to 
.ascertain,  in  every  case,  the  balance  of  advantage  or 
disadvantage,  which  an  interruption  and  loss  of  the  origi- 
nal voyage,  by  capture,  might  have  produced  to  the 
owner  of  the  goods.* 

*In  the  case  of  the  Nereide,^  the  supreme  court  of  •ISa 
the  United  States  carried  the  principle  of  immunity 
of  neutral  property  on  board  an  enemy's  vessel,  to  the 
extent  of  allowing  it  to  be  laden  on  board  an  armed  belli- 
gerent cruiser ;  and  it  was  held,  that  the  goods  did  not 
lose  their  neutral  character,  not  even  in  consequence  of 
resistance  made  by  the  armed  vessel,  provided  the  neu" 
tral  did  not  aid  in  such  armament  or  resistance,  notwith- 


•  Bynk,  Q.  J.  Pub,  b.  1.  ch.  13.    The  Fortima,  4  Rob,  Rep,  278.     The 
Diana,  5  Rob.  Rep.  67.    Vrow  Anna  Catharina,  6  Rob.  Rep,  269. 
^  9  Cranck't  Rep,  398. 
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Standing  !ic  hat]  charlerril  the  whole  vessel,  nnd  wns  oa 
board  al  t!ie  liiiic  of  Uic  resistante.  The  aci  of  nrming 
was  tlie  act  of  ttie  belligerent  parly,  and  tlie  neutral  gorxlg 
did  not  contribute  to  the  armament,  fuither  lluai  llie 
freight,  which  would  be  paid  if  Uie  vessel  waa  uaarinod, 
and  neither  the  goods  nor  Uie  netitnU  owner  were  cliar;ge- 
able  for  the  hostile  acu  ol'  tlie  belligerent  veasel,  il'  the 
neutral  took  no  part  in  the  resistance.  A  conlemporary 
decision  of  an  opposite  cbajiicter,  on  the  same  point,  was 
made  by  Oic  English  high  courlof  admiraJty,  in  the  case 
of  tlie  Fanny  f  and  it  was  (here  observed,  dial  a  neutral 
Bubject  W.19  at  literly  to  put  liid  goods  on  board  tiic  mer- 
chant vessel  of  a  bcUigercnl ;  but  if  lie  pbcod  tliem  on 
board  nn  armed  beliigoront  ship,  he  showed  on  intention 
lo  resist  visiiation  aiid  aearch,  by  means  of  the  associa- 
tion, and,  so  far  as  he  does  this,  he  was  presumed  to 
adhere  to  tlic  enemy,  and  to  withdraw  himself  irom  his 
protection  of  neutrality.  If  a  neutral  chooses  to  take  the 
protection  of  a  hostile  force,  instead  of  his  own  neutral 
character,  he  must  take  {it  was  observed)  the  inconve- 
nience with  the  convenience,  and  his  property  would, 
upon  just  and  sound  principles,  be  hablc  to  condemnation 
along  with  the  belligerent  vessel. 

The  question  decided  in  tlic  case  of  the  Ncreide  ig  a 
very  important  one  in  prize  law,  and  of  infinite  importance 
ill  its  practical  results;  and  it  is  to  be  regretted,  that  the 
decisions  of  two  courts  of  the  highest  character,  on 
•133  such  a  point,  •should  have  been  ui  direct  contnuJic- 
tion  toeach  otlier.  The  same  point  afterwards  arose, 
and  was  again  argued,  and  the  former  decision  repeated, 
in  the  case  of  the  Atalantay  It  was  observed  in  tliis  1^- 
ter  case,  that  the  rule  with  us  was  correct  in  principle, 


1  Dadton't  Ada.  Rep.  U3. 
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and  the  most  liberal  and  honourable  to  the  jurisprudence 
of  this  country.  The  question  may,  therefore,  be  consi- 
dered here  as  at  rest,  and  as  having  received  the  most  au- 
thoritative decision  that  can  be  rendered  by  any  judicial 
tribunal  on  this  side  of  the  Atlantic. 


OF    nESTRICTlOXS    UPON    NEUTRAL 

Thb  principal  restriction  it^ch  the  lav 
poses  on  the  trade  of  neutrals,  is  tlie  pro. 
niah  the  belligerent  parties  with  warlike  st 
articles  which  are  directly  auxiliary  to  wai 
Such  goods  are  denominated  contraband  ( 
the  attempt  to  define  them  the  authoritie 
deficient  in  precision,  ajid  the  subject  haa 
fruitful  source  of  dispute  between  neulral  ai 
nations. 

In  the  time  of  Grotius,  some  persons  cont 
of  w.r.  "  rigour  of  war,  and  others  for  the  freedom  > 
As  neutral  nations  are  willing  to  seize  the 
which  war  presents,  of  becoming  carriers  ft 
rent  powers,  it  is  natural  that  they  should 
minish  the  list  of  contraband  as  much  as  po 
tins  distinguishes*  between  things  which  an 
in  war,  as  arms  and  ammunition,  and  thing! 
merely  for  pleasure,  and  things  which  areo) 
tare,  and  useful  both  in  peace  and  war.  H 
other  writers  in  prohibiting  nculnik  from  < 
cles  of  the  first  kind  to  the  rnr>i-o>-  "-  — -" 
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that  they  are  sometimes  lawful  articles  of  neutral  com- 
merce, and  sometimes  not ;  and  the  question  will 
depend  upon  circiunstances  existing  'at  the  time.  •136 
They  would  be  contraband  if  carried  to  a  besieged 
town,  camp,  or  port.  In  a  naval  war,  it  is  admitted,  that 
ships,  and  materials  for  ships,  become  contrdbeuid,  and 
horses  and  saddles  may  be  included.*  Vattel  speaks 
with  some  want  of  precision,  and  only  says,  in  general 
terms,**  that  commodities  particularly  used  in  war  afe 
contraband,  such  as  arms,  military  and  naval  stores,  tim- 
ber, horses,  and  even  provisions,  in  certain  junctures, 
when  there  are  hopes  of  reducing  the  enemy  by  famine* 
Locennius,*  and  some  other  authorities  referred  to  by 
Vahn,  consider  provisions  as  generally  contraband }  but 
Valin  and  Pothier  insist  that  they  are  not  so,  either  by 
the  law  of  France  or  the  common  law  of  nations,  unless 
carried  to  besieged  or  blockaded  places.**  The  marine 
ordinance  of  Louis  XIV.*  included  horses,  and  their 
equipage,  transported  for  military  service,  within  the  list 
of  contraband,  because  they  were  necessary  to  war  equip- 
ments, and  this  is,  doubtless,  the  general  rule.  They  are 
included  in  the  restricted  list  of  contraband  articles  men- 
tioned in  the  treaty  between  the  United  States  and  Colom- 
bia in  1825.  Valin  says,  that  naval  stores  have  been  re- 
garded as  contraband  from  the  beginning  of  the  last  cen- 
tury, and  the  English  prize  law  is  very  explicit  on  this 
point.  Naval  stores,  and  materials  for  ship  building,  and 
even  com,  grain,  and  victuals  of  all  sorts,  going  to  the 
dominions  of  the  enemy,  were  declared  contraband  by 
an  ordinance  of  Charles  I.  in  1626.^    Sail  cloth  is  now 


•  Ruiherfarth's  Inst.  b.  1.  ch.  9* 
•»  B.3.  ch.7.  sec.  112. 

^  De  Jure  MaritimOf  lib.  1.  ch.  4,  note  9. 

«*  VcUin^s  Com,  tome  ii.  p.  264.    Poihievt  de  PropriiU,  No.  104. 

•  Des  PrUeSt  art.  11. 

^  RoHntorCi  CoUec.  Mar,  p.  6^. 
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held  to  be  universally  contraband,  even  on  a  destination 
to  ports  of  mere  mercantile  naval  equipmenl ;"  and 
•137  in  the  case  of  the  itf«nVi,''it  was  held,  that  •tar,  pitch, 
and  hetnp,  and  whatever  odier  materials  went  10 
die  conslruclion  and  equipment  of  vessels  of  war,  were 
contraband  by  die  modem  law  of  nations,  lliougli  ibr- 
merly,  wlien  the  hostilities  of  Europe  were  less  naval  than 
at  the  present  day,  they  were  nf  a  di3|iutal»le  nature. 
The  executive  government  of  this  country  baa  frequently 
conceded,  that  the  materials  for  the  building,  equipment, 
and  armament  of  ships  of  war,  as  timber  and  naval  stores, 
were  contraband.*  But  it  docs  not  seem  that  ship  timber 
is,  iti  sc,  in  all  cases,  to  be  considered  a  contraband  arti- 
cle, though  destined  to  an  enemy's  port.  In  the  case  of 
the  Austrian  Vessel  Jl  Volanfe,  captured  by  die  French 
privateer  L^Etoth  de  Bonaparte,  and  which  was  carrying 
ship  limber  to  Messina,  an  enemy's  port,  it  was  held,  by 
the  council  of  prizes  at  Paris,  in  1S07,  upon  the  opinion 
of  the  advocate  general,  M.  Collet  Descotils,  that  the  ship 
timber  in  that  case  was  not  contraband  of  war,  it  being 
ship  timber  of  an  ordinary  character,  and  not  exclusively 
applicable  to  the  building  of  ships  of  war."' 

Questions  of  contraband  were  much  discussed  during 
the  continuance  of  our  neutral  character,  in  the  furious 
war  between  England  and  France,  commencing  in  1793, 
tmd  wc  professed  to  be  governed  by  the  modern  usage  of 
nations  oti  this  point."  The  national  convention  of 
France,  on  the  9th  of  May,  1793,  decreed,  that  neutral 
vessels,  laden  with  provisions,  destined  to  an  enemy's 

•  Thi!  Ncpliiniu,  3  Rob,  Rtp.  108. 
"  1  Rttb.  Rep.  2BT.  Phil.  ed. 

•  Mt.  Randolph'!  LeIIrr  lo  M.  Jdcl,  Jitly  Gll>,  1795.  -Vr.  Pieii-ring'i  Lei- 
tCTlv  Sir.  PinrkHty.Jaattars  Ulh,  1797.  Letter  of  Mecn.  Pinekttey,  Mar- 
thall,  axil  Gerry,U}  Ike  French  MininUr,  JanHary^'lh,  I7fl8. 

'  Reperldre  aniveriel  el  raiionut  de  JnruprudeiKc,  par  M.  Mcrtia,  lomc 

'  J'rfidcnl't  ProciamatioH  e/Ncutralil^,  April^d,  1733. 
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port,  should  be  arrested  and  carried  into  France ;  and 
one  of  the  earliest  acts  of  England,  in  that  war,* 
was  to  detain  all  neutral  •vessels  going  to  France,  •ISS 
and  laden  with  com,  meal,  or  flour.  It  was  in- 
sisted, on  the  part  of  England,**  that,  by  the  law  of  na- 
tions, all  provisions  were  to  be  considered  as  contraband, 
in  the  case  where  the  depriving  the  enemy  of  those 
suppUes  was  one  of  the  means  employed  to  reduce  him 
to  reasonable  terms  of  peace ;  and  that  the  actual  situ- 
ation of  France  was  such,  as  to  lead  to  that  mode  of 
distressing  her,  inasmuch  as  she  had  armed  almost  the 
whole  labouring  class  of  her  people,  for  the  purpose  of 
eonunencing  and  supporting  hostilities  against  all  the 
governments  of  Europe.  This  claim  on  the  part  of  Eng* 
land  was  promptly  and  perseveringly  resisted  by  the 
United  States  ;  and  they  contended,  that  com,  flour,  and 
meal,  being  the  produce  of  the  soil  and  labour  of  the 
country,  were  not  contraband  of  war,  unless  carried  to  a 
place  actually  invested.*'  The  treaty  of  conunerce  with 
England,  in  1794,  in  the  list  of  contraband,  stated,  that 
whatever  materials  served  directly  to  the  building  and 
equipment  of  vessels,  with  the  exception  of  unwrought 
iron,  and  fir  planks,  should  be  considered  contraband, 
and  liable  to  confiscation ;  but  the  treaty  left  the  question 
of  provisions  open  and  unsettled,  and  neither  power  was 
understood  to  have  relinquished  the  construction  of  the 
law  of  nations  which  it  had  assumed.  The  treaty  ad- 
mitted, that  provisions  were  not  generally  contraband, 
but  might  become  so  according  to  the  existing  law  of 
nations,  in  certain  cases,  and  those  cases  were  not  defined. 
It  was  only  stipulated,  by  way  of  relaxation  of  the 


•  Instruetiom  ofBih  June,  1793. 

*>  Mr.  HammofuCs  Letter  to  Mr.  Jefferson,  September  12^,  1793,  and  hit 
Letter  to  Mr.  Randolph,  April  lUh,  1794. 

e  Mr.  Jefferson's  Letter  to  Mr,  Pinckney,  September  7th,  1793,  and  Mr, 
Randolph's  Letter  to  Mr,  Hammond,  May  ist,  1794. 
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penalty  of  ihe  law,  thai  whenever  proviiiiona  were  coo- 
trnbanii,  the  caiilors,  or  their  govemmtnt,  flhould  pay  lo 
the  owner  tlie  lull  value  of  the  articles,  together  witli  the 
i'rcight,  and  ,i  reasonable  profit.     Our  government  ha» 

repeatedly  adniittod,  iJint,  as  fur  as  that  treaty  enu- 
•139  merated  contraband  articles,  'it  was  declaralory  of 

tiie  law  of  nations,  and  that  the  treaty  conceded  no- 
thing on  the  subject  of  contraband.' 

The  doctrine  of  die  English  admiralty,  on  the  subject 
of  pro\'isions  being  considered  contraband,  was  laid  down 
very  fully  ;ind  clearly,  in  tlie  case  of  the  Jonge  Marga- 
Tclhay  \l  was  there  observed,  thai  the  catalogue  of  con- 
traband had  varied  much,  and,  sometimes,  in  such  a 
manner  as  to  make  it  diilicull  to  assign  ihe  reasons  of  ihe 
variations,  owing  to  particular  circumstances,  the  history 
of  which  had  not  accompanied  the  history  of  the  deci- 
sions. In  1673,  certain  articles  of  provision,  as  com, 
wine,  and  oil,  were  deemed  contral)and,  according  to  the 
judgment  of  a  person  of  great  knowledge  and  experience 
in  the  practice  of  ilie  admiralty ;  and,  in  much  later 
times,  many  other  sorts  of  provisions  have  been  con- 
demned as  contraband.  In  1747  and  174S,  butter  and 
salted  iisli,  and  rice,  were  condemned  as  contraband ; 
and  those  cases  show  that  articles  of  human  food  have 
been  considered  as  contraband,  when  it  was  probable 
they  were  intended  for  naval  or  military  use.  The 
mo<lern  established  rule  is,  tliat  provisions  are  not  gene- 
rally conti-aband,  but  may  become  so,  under  circum- 
stances arising  out  of  the  particular  situation  of  the  \var, 
or  the  condition  of  the  parties  engaged  in-  it.  Among 
the  circumstances  wliicli  tend  to  preserve  provisions  from 
being  liable  to  be  trcatcii  as  contraband,  one  is,  that  they 

■  Mr.  FirkcriHg't  Lcfler  lo  Mr.  Monroe.  SrplfPiber  ISM,  17i)S.  Hit  Utter 
to  Mr.  Pincknes,  Jununrg  ICtk.  1797.  Ini:lr«flumi  fmm  the  Becrelarj  of 
Stale  lo  the  Amtriran  Miiulirt  to  France,  Jaly  ISM,  1797. 

■■  1  Rob.  Rep.  159.  cdU.  Phil. 
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are  of  the  growth  of  the  country  which  produces  them. 
Another  circumstance  to  which  some  indulgence  is  shown 
by  the  praxjtice  of  nations,  is  when  the  articles  are  in 
their  native  and  unmanufactured  state.  Thus,  iron  is 
treated  with  indulgence,  though  anchors  and  other  instru- 
ments fabricated  out  of  it,  are  directly  contraband. 
Hemp  is  more  favourably  considered  than  cordage; 
•and  wheat  is  not  considered  as  so  noxious  a  com-  •140 
modity,  when  going  to  an  enemy's  country,  as  any 
of  the  final  preparations  of  it  for  human  use.  The  most 
important  distinction  is,  whether  the  articles  were  in- 
tended for  the  ordinary  use  of  life,  or  even  for  mercantile 
ships'  use,  or  whether  they  were  going  with  a  highly  pro- 
bable destination  to  military  use.  The  nature  and 
quality  of  tlie  port  to  which  the  articles  are  going,  is  not 
an  irrational  test.  If  the  port  be  a  general  commercial 
one,  it  is  presumed  the  articles  are  going  for  civil  use, 
though  occasionally  a  ship  of  war  may  be  constructed  in 
that  pcHTt  But  if  the  great  predominant  character  of 
that  port,  like  Brest  in  France,  or  Portsmouth  in  England, 
be  that  of  a  port  of  naval  military  equipment,  it  wiU  be 
presumed  that  the  articles  were  going  for  military  use, 
although  it  is  possible  that  the  articles  might  have  been 
applied  to  civil  consumption.  As  it  is  impossible  to  as- 
certain the  final  use  of  an  article  ancipkis  tisus,  it  is  not 
on  injurious  rule,  which  deduces  the  final  use  from  the 
immediate  destination  ;  and  the  presumption  of  a  hostile 
use,  founded  on  its  destination  to  a  military  port,  is  very 
much  inflamed,  if,  at  the  time  when  the  articles  were 
going,  a  considerable  armament  was  notoriously  prepar- 
ing, to  which  a  supply  of  those  articles  would  be  emi- 
nently useful. 

These  doctrines  of  the  EngUsh  prize  law  were  essenti- 
ally the  same  with  that  adopted  by  the  American  con- 
gress in  1775,  for  they  declared,  that  all  vessels,  to 
whomsoever  belonging,  carrying  provisions,  or   other 
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necessaries,  lo  the  Briliali  army  or  navy,  witliin  the 
colonies,  should  be  liable  to  seizure  and  conSscalioiu* 
They  were  likewise  fully  adopted  by  the  supreme  couit 
of  the  United  States,  when  we  came  to  know  and  ieeli 
the  value  of  belligerent  righw,  by  becoming  a  party  to  <• 
iiiaritime  war.  In  the  case  of  the  Commerccn,^  a  neutral' 
vessel,  captured  by  one  of  our  cruisers,  in  the  act  <ji 
carrying  provisions  for  the  use  of  the  British  annies 
•141  in  Spiun,  the  court  held,  tliitt  provisions,  being  •ncn- 
Iral  property,  but  the  growth  of  the  enemy's  coiio* 
trj',  and  destined  for  the  supply  of  the  enemy's  military 
or  nnval  force,  were  contrabajid.  The  coart  obser\-ed, 
that,  by  the  infjdem  law  of  nations,  provisions  w^ere  not 
gener;dly  contraband,  but  they  might  become  so  obA 
account  of  ihe  jiarticular  situation  of  tlie  war,  or  ott^ 
account  of  their  destination.  If  destined  for  the  ordinary 
use  of  life,  in  the  enemy's  country,  they  were  not  con- 
traband ;  but  it  was  otherwise  if  destined  for  the  army 
or  navy  of  the  enemy,  or  for  his  ports  of  military  or  naval 
equipment.  And  if  the  provisions  were  the  growlh  of 
tlic  enemy's  country,  and  destined  for  the  enemy's  tise, 
they  were  to  be  treated  as  contraband,  and  liable  to  for- 
feiture, even  though  the  army  or  navy  were  in  a  neutral 
port,  for  it  would  be  a  direct  interposition  in  the  war. 

This  case  foUowcd  the  decisions  of  SirWilham  Scott, 
and  carried  the  doctrine  of  contraband,  as  applied  to  pro- 
visions, to  as  great  an  extent.  It  held  the  voyage  of  the 
Swedish  neutral  so  illegal,  as  to  deserve  tlie  infliction  of 
the  penalty  of  loss  of  freight. 

It  is  the  1ISUS  MUci  which  determine  an  article  to  be 
contraband,  and  as  articles  come  into  use  as  implements 
of  war,  which  were  before  innocent,  there  is  truth  in  the 
remark,  that  as  the  means  of  war  vary  and  shift  from 
time  to  time,  the  law  of  nations  shifts  with  them  ;  not, 

■  Joumalt  of  Ctmgteu,  vol.  i.  341.  !>  1  Whcatmt,  38. 
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indeed,  by  the  change  of  principles,  but  by  a  change  in 
the  application  of  them  to  new  cases,  and  in  order  to  meet 
the  varying  uses  of  war.  When  goods  are  once  clearly 
shown  to  be  contraband,  confiscation  to  the  captor  is  the 
natural  consequence.  This  is  the  practice  in  all  cases, 
as  to  the  article  itself,  excepting  provisions ;  and  as  to 
them,  when  they  become  contraband,  the  ancient  and 
strict  right  of  forfeiture  is  softened  down  to  a  right  of  pre- 
emption on  reasonable  terms.*  But,  generally,  to 
stop  contraband  goods,  would,  •as  Vattel  observes,**  •142 
prove  an  ineffectual  reUef,  especially  at  sees.  The 
penalty  of  confiscation  is  appUed,  in  order  that  the  fear 
of  loss  might  operate  as  a  check  on  the  avidity  for  gain, 
and  deter  the  neutral  merchant  from  supplying  the  enemy 
with  contraband  articles.  The  ancient  practice  was,  to 
seize  the  contraband  goods,  and  keep  them,  on  paying 
the  value.  But  the  modem  practice  of  confiscation  is 
far  more  agreeable  to  the  mutual  duties  of  nations,  and 
more  adapted  to  the  preservation  of  their  rights.  It  is  a 
general  understanding,  grounded  on  true  principles,  that 
the  powers  at  war  may  seize  and  confiscate  all  con- 
traband goods,  without  any  complaint  on  the  part  of  the 
neutral  merchant,  and  without  any  imputation  of  a  breach 
of  neutrality  in  the  neutral  sovereign  himself.*  It  was 
contended,  on  the  part  of  the  French  nation,  in  1796,  that 
neutral  governments  were  bound  to  restrain  their  subjects 
firom  seUing  or  exporting  articles,  contraband  of  war,  to 
the  belligerent  powers.  But  it  was  successfully  shown, 
on  the  part  of  the  United  States,  that  neutrals  may  law- 
fully sell,  at  home,  to  a  belligerent  purchaser,  or  carry, 
themselves,  to  the  belligerent  powers,  contraband  arti- 
cles subject  to  the  right  of  seizure,  in  transitu.^    This 


»  Case  of  the  Haabet,  2  Rob.  Rep,  182. 

^  B.  3.  ch.7.  sec.  113. 

«  VeUiely  b.  3.  ch.  7.  sec.  113. 

«»  M.  AdtCi  LcUcr  to  Mr.  Pickenng,  March  iltk,  1796.    Mr.  PickeHng^i 
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right  has  since  been  explicitly  declared  by  the  judicial 
authorities  of  this  country.*  The  right  of  the  neutral  to 
transport,  and  of  the  hostile  power  to  seize,  are  conflict- 
ing rights,  and  neither  party  can  charge  the  other  with  a 
criminal  act. 

Contraband  articles  are  said  to  be  of  an  infectious  na- 
ture, and  they  contaminate  the  whole  cargo  belong- 
•143  ing  to  ♦the  same  owners.  The  innocence  of  any 
particular  article  is  not  usually  admitted,  to  exempt 
it  from  the  general  confiscation.  By  the  ancient  law  of 
Europe,  the  ship,  also,  was  liable  to  condemnation  ;  and 
such  a  penalty  was  deemed  just,  and  supported  by  the 
general  analogies  of  law,  for  the  owner  of  the  ship  had 
engaged  it  in  aii  unlawful  commerce,  and  contraband 
goods  are  seized  and  condemned  ex  delicto.  But  the 
modem  practice  of  the  courts  of  admiralty,  since  the  age 
of  Grotius,  is  milder ;  and  the  act  of  carrying  contraband 
articles  is  attended  only  with  the  loss  of  freight  and  ex- 
penses, unless  the  ship  belongs  to  the  owner  of  the  con- 
traband articles,  or  the  carrying  of  them  has  been  con- 
nected with  malignant  and  aggravating  circumstances; 
and  among  those  circumstances,  a  false  destination  and 
false  papers  are  considered  as  the  most  heinous.  In 
those  cases,  and  in  all  cases  of  fraud  in  the  owner  of  the 
ship,  or  of  his  agent,  the  penalty  is  carried  beyond  the 
refusal  of  freight  and  expenses,  and  is  extended  to  the 
confiscation  of  the  ship,  and  the  innocent  parts  of  the 
cargo.**     This  is  now  the  estabUshed  doctrine ;  but  it  is 


Letters  to  M.  Adetf  January  20/A,  and  May  25th,  1796.     Circular]  Letter  of 
the  Secretary  of  the  Navy  to  the  Collectors,  August  Ath,  1793. 

*  Richardson  v.  Marine  Ina.  Company,  6  Mass,  Rep,  113.  The  Santitnma 
Trinidad,  7  Wheaion,  283. 

*>  Bynk.  Q.  J.  Pub.  b.  1.  ch.  12  and  14.  Heinec,  de  Nav,  oh.  veet.  Mere, 
vctit.  Com.  ch.  2.  sec.  6.  Opera,  tome  ii.  348.  The  Staadt  Embden,  1  Rob, 
Rep.  23.  The  Jonge  Tobiau,  1  Rob.  Rep.  277.  The  Franklin,  3  Rob.  Rep. 
217.  The  Ncutralitat,  3  Rob.  Rep.  295.  The  Edward,  4  Rob,  Rep,  68.  The 
Ranger,  6  Rob,  Rep.  125.    See  infra,  p.  151,  note. 
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sometimes  varied  by  treaty,  in  like  manner  as  all  the 
settled  principles  and  usages  of  nations  are  subject  to 
conventional  modification.^ 

A  neutral  may  also  forfeit  the  immunities  of  his  national      Law  cf 

.  blockadM. 

character  by  violations  of  blockade;  and  among  the 
rights  of  belligerents,  there  is  none  more  clear  and  incon- 
trovertible, or  more  just  and  necessary  in  the  appUcation, 
than  that  which  gives  rise  to  the  law  of  blockade. 
Bjmkershoeck**  says,  ♦it  is  founded  on  the  principles  ♦144 
of  natural  reason,  as  well  as  on  the  usage  of  nations ; 
and  Grotius*  considers  the  carrying  of  suppUes  to  a  be- 
sieged town,  or  a  blockaded  port,  as  an  offence  exceed- 
ingly aggravated  and  injurious.  They  both  agree  that 
a  neutral  may  be  dealt  with  severely  ;  and  Vattel  says, 
he  may  be  treated  as  an  enemy.**  The  law  of  blockade 
is  however,  so  harsh  and  severe  in  its  operation,  that,  in 
order  to  apply  it,  the  fact  of  the  actual  blockade  must 
be  established  by  clear  and  unequivocal  evidence  ;  and 
the  neutral  must  have  had  due  previous  notice  of  its 
existence ;  and  the  squadron  allotted  for  the  purposes  of 
its  execution,  must  be  competent  to  cut  of  all  communi- 
cation with  the  interdicted  place  or  port ;  and  the  neutral 
must  have  been  guilty  of  some  act  of  violation,  either 
by  going  in,  or  attempting  to  enter,  or  by  coming  out 
with  a  cargo  laden  after  the  commencement  of  the  block- 
ade.    The  failure  of  either  of  the  points  requisite  to 


*  In  the  treaty  between  the  United  States  and  the  Republic  of  Colombia,  and 
in  that  with  the  Republics  of  Chile,  of  Venezuela,  and  of  the  Peru-Bolivian  Con- 
federation, it  is  provided,  that  contraband  articles  shall  not  affect  the  rest  of 
the  cai^o,  or  the  vessel,  for  it  is  declared  that  they  shall  be  left  firee  to  the  owner. 
In  these  treaties  the  articles  of  contraband  are  enumerated,  and  they  consist  of 
munitions  of  w^ar,  and  other  things  made  up  in  a  military  form  and  for  a  military 
use ;  and  cavalry  horses  with  their  furniture ;  and  all  materials  manufactured, 
prepared  and  formed  expressly  for  the  purposes  of  war,  either  by  sea  or  land. 
All  other  merchandises  and  things  are  declared  to  be  subjects  of  lawful  com- 
merce. 

>*  Q.  J.  Pttb.  b.  1.  ch.  4.  sec.  11.  *  B.  3.  c.  1.  sec.  5. 

*  B.  3.  ch.  7.  sec.  117. 
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establish  the  existence  of  a  legal  blockade,  amounts  to 
an  entire  defeasance  of  the  measure,  even  though  the 
notification  of  the  blockade  had  issued  from  the  authority 
of  the  government  itself.* 

A  blockade  must  be  existing  in  point  of  fact ;  and,  in 
order  to  constitute  that  existence,  there  must  be  a  power 
present  to  enforce  it.  All  decrees  and  orders,  declaring 
extensive  coasts,  and  whole  countries,  in  a  state  of  block- 
ade, without  the  presence  of  an  adequate  naval  force  to 
support  it,  are  manifestly  illegal  and  void,  and  have  no 
sanction  in  pubUc  law.  The  ancient  authorities  all  re- 
ferred to  a  strict  and  actual  siege  or  blockade.  The 
language  of  Grotius^  is  oppidum  obsessum  vel  Partus  claususy 

and  the  investing  power  must  be  able  to  apply  its 
•145  force  to  every  point  of  the  •blockaded  place,  so  as 

to  render  it  dangerous  to  attempt  to  enter,  and 
there  is  no  blockade  of  that  part  were  its  power  cannot 
be  brought  to  bear.*=  The  definition  of  a  blockade  given 
by  the  convention  of  the  Baltic  powers  in  1780,  and 
again  in  1801,  and  by  the  ordinance  of  congress  in  1781, 
required  that  there  should  be  actually  a  number  of  ves- 
sels stationed  near  enough  to  the  port  to  make  the  entry 
apparently  dangerous.  The  government  of  the  United 
States  has  uniformly  insisted,  that  the  blockade  should 
be  effective  by  the  presence  of  a  competent  force  sta- 
tioned, and  present,  at  or  near  the  entrance  of  the  port; 
and  they  have  protested  with  great  energy  against  the 
appUcation  of  the  right  of  seizure  and  confiscation  to 
ineffectual  or  fictitious  blockades.^ 


*  The  Betsey/1  Rob.  Rep.  78.  1  Chitty  on  Commercial  LaWf  450.  Letter 
from  Mr.  Clayy  the  Secretary  of  State,  to  Mr.  Tudor,  dated  October  23d, 
1827. 

^  B.  3.  ch.  1.  sec.  5. 

c  The  Mercurius,  1  Rob.  Rep,  67.  The  Betacy,  1  R(^.  Rep.  78.  The 
Stcrt,  4  Rob.  Rep.' 65.  Letter  of  the  Secretary  of  the  Navy  to  Commodore 
Preble,  February  Afh,  1804. 

^  Mr.  King's  Letter  to  Lord  GrenviUe,  May  23i,  1799.    Mr,  Marshaffs 
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The  occasional  absence  of  the  blockading  squadron, 
produced  by  accident,  as  in  the  case  of  a  storm,  and 
when  the  station  is  resumed  with  due  diligence,  does  not 
suspend  the  blockade,  provided  the  suspension,  and  the 
reason  of  it,  be  known  ;  and  the  law  considers  an  attempt 
to  take  advantage  of  such  an  accidental  removal,  as  an 
attempt  to  break  the  blockade,  and  as  a  mere  fraud.*  The 
American  govemmetit  seemed  disposed  to  admit  the  con- 
tinuance of  the  blockade  iri  such  a  case  ;^  and  the  lan- 
guage of  the  judicial  authorities  in  New-York,  has  been 
in  favour  of  the  solidity  and  justness  of  the  English 
doctrine  of  blockade  on  this  •point*^  But  if  the  ♦liG 
blockade  be  raised  by  the  enemy,  or  by  applying 
the  naval  force,  or  part  of  it  though  only  for  a  time,  to 
other  objects,  or  by  the  mere  remissness  of  the  cruisers, 
the  conunerce  of  neutrals  to  the  place  ought  to  be  free. 
The  presence  of  a  silfficienl  force  is  the  natural  criterion 
by  which  the  neutral  is  enabled  to  ascertain  existence  of 
the  blockade.  He  looks  only  to  the  matter  of  fact,  and 
if  the  blockading  squadron  is  removed  when  he  arrfves 
before  the  port,  and  he  is  ignorant  of  the  caiuse*  of  the 
removal,  or  if  he  be  not  ignorant,  and  the  cause  be  not  an 
accidental  one,  but  voluntary,  or  produced  by  an  enemy, 


Letter  to  Mr.  King,  September  20th,  1799.  Mr.  MadisoTi's  Letter  to  Mr. 
Pinekney,  October  25tkf  1801.  Letter  of  the  Secretary  of  the  Navy  to  Com- 
modore Preble,  February  4tk,  1804.  Mr.  Piitchtey's  Letter  to  Lord  WeUet- 
ley,  January  litk,  1811.  In  the  convendun  between  Great  Britain  and  Russia, 
on  the  17th  of  June,  1801,  a  blockaded  port  was  declared  to  be,  "that  where 
tkefte  is,  by  the  disposition  of  the  power  t^hich  attacks  it  with  ships  stationary,  or 
sufficiently  near,  an  evident  danger  in  entering.*'  The  definition  in  the  treaty  of 
6dnunerce  between  the  United  Stales  and  Chile,  in  May,  1832,  art  15,  and  the 
Peni-B(^vian  Confederation  in  May,  1838,  art.  14,  of  a  besieged  or  blockaded 
place,  is  "  one  actually  attacked  by  a  belligerent  force,  capable  of  preventing  the 
entry  of  the  neutral." 

•  The  Frederick  Molke,  1  Rob.  Rep.  72.  The  Columbia,  1  Rob.  Rep.  130. 
The  Jufitt)w  Maria  Schroeder,  3  Rob.  Rep.  155.  The  Hoffirang^  6  Rob*  Rep. 
116,  117. 

•»  Mr.  MarehalTs  Letter  to  Mr.  Kntf^,  September  20th,  1799. 

c  Radcliff,  J.,  2  Johnt,  Cat,  187.     Radcliif  v.  U.  Ina^  Co*  7  Johnt.  Rep.  38. 
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be  may  enter,  without  being  answerable  for  a  breach  of 
the  blockade.  When  a  blockade  is  raised  voluntarilyi  or 
by  a  superior  force,  it  puts  an  end  to  it  absolutely  i  and 
if  it  be.  resumed,  neutrals  must  be  charged  with  notice  de 
novOi  and  without  reference  to  the  former  state  of  things, 
before  they  can  be  involved  in  the  guilt  of  a  violatioa  of 
the  blockade.* 

The  object  of  £^  blockade  is  not  merely,  to  prevei^  the 
importation  of  supplies,  but  to  prevent  export  as  weU  as 
import,  and  to  cut  off  all  communication  of  commerce 
with  the  blockaded  port.  The  act  of  egress  is  as  culpaUe 
as  the  act  of  ingress,  if  it  be  done  firauduliently ;.  ai^  a 
ship  coming  out  of  a  blockaded  port  is,  in  the  first  ist 
stance,  liable  to  seizure,  and,  to  obtain  a  release,  the  party 
must  give  satisfactory  proof  of  the  innocence  of  hi9  inten- 
tion.^ But  according  to  modem  usage,  a  blockade  does 
not  rightfully  extend  to  a  neutral  vessel  found  in  port 
when  the  blockade  was  instituted,  nor  prevent  her  coming 
out  with  the  cargo  bona  fide  purchased,  and  laden 
•147  on  board  before  the  *conmiencement  of  the  block- 
ade.* The  modem  practice  does  not  require  tba;t 
the  place  should  be  invested  by  land  as  well  as  by  9e% 
in  order  to  constitute  a  legal  blockade;  and  if  a  place 
be  blockaded  by  sea  only,  it  is  no  violation  of  belligerent 
rights  for  the  neutral  to  carry  on  commerce  with  it  by 
inland  communications.** 

It  is  absolutely  necessary  that  the  neutral  should  have 
had  due  notice  of  the  blockade,  in  order  to  affect  him  with 
the  penal  consequences  of  a  violation  of  it.     This  infbr- 


•  Williams  v.  Smith,  2  Caines*  Rep.  1.  Letter  of  the  Secretary  of  State  to 
Mr.  King,  September  20th,  1799.     The  Hoflfnmig,  6  ^ob.  Rep.  112. 

»>  Bynk.  Q.  J.  Pub.  b.  1.  ch.  4.  The  Frederick  Molke,  1  I^ob.  Rep.  72.  The 
Neptimufl,  1  Rob.  Rep.  144.     The  Vrow  Judith,  1  Rob.  Rep.  126. 

«  The  Betsey  1  Rob.  Rep.  78.  The  Vrow  Judith,  1  Rob.  Rep.  126.  The 
Comet,  1  Edtc.  Rep.  32.     Olivcra  v.  Union  Ins.  Co.  3  Wheatou,  183. 

^  The  Ocean,  3  Rob.  Rep.  397.  The  Stert,  ibid.  299,  note.  Letter  of  the 
Secretary  of  State  to  Mr,  King,  September  20^,  1799. 
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laadon  may  be  communicated  to  bim  in  two  ways ;  either 
actuallyt  by  a  formal  notice  from  the  blockading  power ; 
or  constructively,  by  notice  to  his  government,  or  by  the 
notoriety  of  the  fact.    It  is  unmaterial  in  what  way  the 
neutral  comes  to  the  knowledge  of  the  blockade.    If  the 
blockade  actually  exists/  and  he  has  knowledge  of  it,  he 
is  bound  not  to  violate  it.    A  notice  to  a  foreign  govern- 
ment, is  a  notice  to  all  the  individuals  of  that  nation,  and 
they  aje  not  permitted  to  aver  ignorance  of  it,  because  it 
is  the  duty  of  the  neutral  government  to  coEmiunicate  the 
notice  to  their  people.*    In  the  case  of  a  blockade  with- 
out regular  notice,  notice  in  fact  is  generally  requisite ; 
and  there  is  this  difierence  between  a  blockade  regularly 
notified,  and  one  without  such  notice :  that,  in  the  former 
case,  the  act  of  sailing  for  the  blockaded  place,  with  an 
intent  to  evade  it,  or  to  enter  contingently,  amounts,  from 
the  very  commencement  of  the  voyage,  to  a  breach  of 
the  blockade,  for  the  port  is  to  be  considered  as  closed 
up,  until  the  blockade  be  formally  revoked,  or  actually 
raised ;  whereas  in  the  latter  case,  of  a  blockade  de/adOf 
the  ignorance  of  the  party  as  to  its  continuance,  may 
be  received  as  an  excuse  for  sailing  to  the  *block-  •143 
aded  place,  on  a  doubtful  and  provisional  destina- 
tion.**    The  question  of  notice  is  a  question  of  evidence, 
to  ^)e  determined  by  the  facts  apphcable  to  the  case. 
The  notoriety  of  a  blockade,  is  of  itself  sufficient  notice 
of  it  to  vessels  lying  within  the  blockaded  port.     In  the 
case  of  the  Adelaide,^  it  was  the  doctrine  of  the  English 
admiralty,  that  a  notification  given  to  one  state,  must  be 
presumed,  after  a  reasonable  time,  to  have  reached  the 
subjects  of  neighbouring  states,  and  it  afiects  them  with 
the  knowledge  of  the  fact,  on  just  grounds  of  evidence. 
And  after  the  blockade  is  once  established,  and  due  no- 


»  The  Neptunus,  2  Rob.  Rep.  110.     The  Adelaide,  2  Rob,  Rep.  Ill,  note. 
»>  The  Columbia,  1  Rob.  Rep.  130.    The  Neptunus,  2  Rob.  Rep.  110. 
«  2  Rob.  Rep.  Ill,  in  noiis. 
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lice  received,  either  actually  or  constructively,  the  neifi 
tral  is  not  permitted  to  go  to  tlie  very  station  of  the  blocb 
atling  force,  under  pretenceof  inquiring  whether  the  blocb 
adc  liad  terniijiatcd,  because  this  would  lend  to  frstuduleafe 
attempts  to  evade  it,  and  would  amount  in  pratrticc  loa 
versal  license  lo  attempt  to  enter,  and,  on  being  preveniedi 
lo  claim  the  liberty  oi  going  elsewhere.  Some  relaxati< 
was  very  reasonably  given  to  this  rule,  in  its  applicatioq 
to  distant  voyages  from  America;  and  ships  sailing 
Europe,  bel'ore  knowledge  of  the  blockade  readied  them^' 
were  entitled  to  notice,  even  at  the  blockaded  port.  IP 
tliey  sailexl  after  notice,  ihey  might  sail  on  a  contingent 
destination  for  llie  blockaded  port,  with  the  purpose  0§ 
calling  ibr  information  at  some  European  port,  and 
allowed  llic  Ijcnefit  of  such  a  contingent  destination, 
be  rendered  definite  by  the  information.  But  in  no  case 
is  llie  information,  as  to  the  existence  of  the  blockade,  to 
be  sought  at  the  month  of  the  port.' 

A  neulrjil  cannot  1)6  permitted  to  place  himself  in  the 
vicinity  of  a  blockaded  jwrt,  if  his  situation  be  so  near 
that  he  may,  with  impunity,  break  the  blockade 
•149  whenever  *he  pleases,  and  slip  in  without  obstruc- 
tion. If  that  were  to  be  permitted,  it  would  be 
impossible  that  any  blockade  could  be  maintained.  It 
is  a  presumption,  almost  tlejurc,  tliat  the  neutral,  if  Ibund 
on  the  interdicted  waters,  goes  tlicrc  with  an  intention 
to  break  the  blockade ;  and  it  would  require  very  clear 
and  satisfactory  evidence  lo  repel  the  presumption  of  a 
criminal  intent.'' 

The  judicial  decisions  in  England,  and  in  this  country, 
have  given  great  precision  to  the  law  of  blockade,  by  the 


•  Thf  Sp™  HTicl  Irpnp,  .■)  S/A.  Rep.  76. 

t-  The'  Ncutnililot,  G  Rob.  Hep.  30.  Tlie  Charlollo  Chrisunc,  iWJ,  101.  The 
Gute  Ernnnune,  iiiJ.  183.  B^nk.  Q.  J.  P«h.  h.  1.  oh.  11.  The  Anhur, 
]  E<lir.  Rep.  Wi.  Itadi-litTv.  Union  Isn.  Cu.  T  John:  Rep.  47.  FimimmoM  v. 
Kpivport  Ins.  Co.  4  Crane*,  185. 
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application  of  it  to  particular  cases,  and  by  the  extent, 
and  clearness,  and  equity  of  their  illustrations.  They 
are  distinguished,  likewise,  for  general  coincidence  and 
harmony  in  their  principles.  All  the  cases  admit,  that 
the  neutral  must  be  chargeable  with  knowledge,  either 
actual  or  constructive,  of  the  existence  of  the  blockade, 
and  with  an  intent,  sind  with  some  attempt,  to  break  it, 
before  he  is  to  suffer  the  penalty  of  a  violation  of  it.  The 
evidence  of  that  intent,  and  of  the  overt  act,  will  greatly 
vary,  according  to  circumstances ;  and  the  conclusion  to 
be  drawn  from  those  circimistances  will  depend,  in  some 
degree,  upon  the  character  and  judgment  of  the  prize 
courts ;  but  the  true  principles  which  ought  to  govern, 
have  rarely  been  a  njatter  of  dispute.  The  fact  of  clear- 
ing out  or  sailing  for  a  blockaded  port,  is,  in  itself,  inno- 
cent, unless  it  be  accompanied  with  knowledge  of  the 
blockade.  Such  a  vessel,  not  possessed  of  such  previous 
knowledge,  is  to  be  first  warned  of  the  fact,  and  a  sub- 
sequent attempt  to  enter  constitutes  the  breach.  This 
was  the  provision  in  the  treaty  with  England  in  1794, 
and  it  has  been  declared  in  other  cases,  and  is  considered 
to  be  a  correct  exposition  of  the  law  of  nations.* 

*It  has  been  a  question  in  the  courts  in  this  coun-  •ISO 
try,  whether  they  ought  to  admit  the  law  of  the 
English  prize  courts,  that  sailing  for  a  blockaded  port, 
knowing  it  to  be  blockaded,  was,  in  itself,  an  attempt, 
and  an  act  sufficient  to  charge  the  party  with  a  breach 
of  the  blockade,  without  reference  to  the  distance  be- 
tween the  port  of  departure  and  the  port  invested,  or  to 
the  extent  of  the  voyage  performed  when  the  vessel  was 


*  FitzBimmons  v.  Newport  Ins.  Co.  4  Cranchf  185.  BritUh  Instructions  to 
their  fleets  on  the  West-India  sUUion,  5th  of  January f  1804.  Letter  of  the 
Secretary  of  the  Navy  to  Commodore  Preble^  February  ith,  1804.  Treatff 
between  the  United  States  and  the  republic  of  Chile,  May,  1832,  art.  17, 
between  the  United  States  and  Venezuelat  May,  1836,  art.  20. 
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arrested.'  But  in  Yttuon  v.  Fry,*  ibc  iuprems  cmirt  of 
the  t'nitpd  Stales  ctiincid«*l  MWntinlly  with  tbc  doctnno 
of  ibc  EnglUli  prise  couru;  for  llicy  held,  tllBt  miltog 
from  Tobago  for  Carra^on,  knowing  the  latter  to  be 
blockaded,  was  a  faresch  of  ibu  bkiclciLde ;  and  nccord- 
ing  to  the  opinion  of  Mr.  Juatkro  Stoiy,  in  tlic  cu*e  of  tlic 
Ncreide,'  the  act  of  Killing  with  an  intent  to  break  tt 
blockade,  ia  a  sufScient  breach  to  nuiliorixc  confiscation. 
The  offence  continues,  although,  at  the  moment  of  cap- 
ture, the  vessel  be,  by  Btress  of  wealber,  dri%Tn  in  a 
direction  fn>ra  the  port,  for  the  hostile  intention  still  re- 
mains unchanged.  The  distance,  or  proximity  of  the 
two  pons,  would  certainly  hnve  nn  effect  upon  the  equity 
of  the  application  of  tlie  rule.  A  Dutch  ordinnitce,  in 
1G30,  declared,  tliat  vessels  bound  to  llic  blockaded  ports 
of  Flanders,  were  hable  to  confiscation,  tliougli  fimud  at 
a  distance  from  them,  unless  they  had  voluntarily  altered 
the  voyage  Iwfore  coming  in  sight  of  tlic  port ;  and 
Bynkcrshocck  contends  for  the  reasonableness  of  tbe 
order."  What  that  distance  must  be  is  not  defined ;  and 
if  the  ports  be  not  very  wide  apart,  the  act  of  sailing  for 
the  blockaded  port  may  reasonably  be  deemed  evidence 
of  a  breach  of  it,  and  an  overt  act  of  fraud  upon  the 
belligerent  rights.  But  a  relaxation  of  the  rule  has  been 
required  and  granted  in  the  case  of  distant  voyages, 
•161  "such  as  those  across  the  Atlantic,  and  tlie  vessel 
is  allowed  to  sail  on  a  contingent  destination  for  a 
blockaded  port,  subject  to  the  duty  of  subsequent  inquiry 
at  suitable  places.*     The  ordinance  of  congress  of  1781, 


•  Fit7.imm<ms  V.  Nowport  Ins.  Co.  4  Cranch.  : 
Ins.  Cri.  2  Juhiu.  Cai.  ISO.  411!). 

'  9  Craach.  440.  44(i, 

•  Q.  J.  Pub.  b.  1.  ck  II.     3  Rob.  Rep.  336,  i'- 

•  5  Rob.  Rep.  76.     C   Cranck.  S9.     Spcrry  y. 
tVaih.  Cir.  Rep.  243.     N»j1ot  v.  Toylor,  0  Barn 
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seems  to  have  conceded  this  point  to  the  extent  of  the 
£nglish  rule,  for  they  made  it  lawful  to  take  and  condemn 
all  vessels,  of  all  nations,  "  destined  to  any  such  port," 
without  saying  any  thing  of  notice  or  proximity-' 

The  consequence  of  a  breach  of  blockade  is  the  con- 
fiscation of  the  ship ;  and  the  cargo  is  always,  prima fdde^ 
implicated  in  the  guilt  of  the  owner,  or  master  of  the 
ship ;  and  it  lays  with  them  to  remove  the  presumption, 
that  the  vessel  was  goin^  in  for  the  benefit  of  the  cargo, 
and  with  the  direction  of  the  owner.**  The  old  doctrine 
was  much  more  severe,  and  often  inflicted,  not  merely  a 
forfeiture  of  the  property  taJken,  but  imprisonment,  and 
other  personal  punishment  f  but  the  modem,  and  milder 
usage,  has  confined  the  penalty  to  the  confiscation  of  the 
ship  and  goods.  }f  a  ship  has  contracted  guilt  by  a 
breach  of  blockade,  the  ofience  is  not  discharged  until 
the  end  of  the  voyage.  The  penalty  never  travels  on 
with  the  vessel  further  than  to  the  end  of  the  return  voy- 
age ;  and  if  she  is  taken  in  any  part  of  that  voyage,  she 
is  taken  in  delicto.  This  is  deemed  reasonable,  be- 
cause no  other  opportunity  is  afforded  to  the  belligerent 
foiTco    to    vindicate    the    law.*^    The    penalty    for    a 


*  JoumdU  of  CongretSf  vol.  vii  p.  186.  ^  The  mere  act  of  sailiDg  to  a  block- 
aded port  \e  not  an  ofTence,  if  there  was  no  premeditated  design  of  breaking  the 
blockade,  though  it  should  be  found  to  continue  when  the  vessel  arrives  oif  the 
port.  See  the  opinion  of  Sir  Wm.  Scott,  in  the  case  of  the  Shepherdess,  5  Rob. 
Adm.  Rep.  264 ;  and  of  Lord  Tenderdcn,  in  Naylor  v.  Taylor,  9  Bamw.  4" 
Cret.  718  ;  and  of  Tindal,  Ch.  J.,  in  Medeiros  v.  Hill,  8  Bingham's  Rep.  231. 

^  The  Mercurius,  1  Rob.  Rep.  67.  The  Columbia,  ibid.  130.  The  Ncp- 
tunus,  3  Rob.  Rep.  173.  The  Alexander,  4  Rob.  Rep.  93.  The  Ehcchange, 
1  Edtp.  Rep.  39. 

c  Bynk.  Q.  J.  Pub.  b.  1.  ch<  11. 

*  The  Welvaart  Van  Pillaw,  2  Rob.  Rep.  128.  The  Juffrow  Maria  Schroe* 
dcr,  3  Rob.  R  ep,  147.  In  cases  of  contraband,  the  return  voyage  has  not 
usually  been  deemed  connected  with  the  outward,  and  the  ofience  was  deposited 
with  the  offending  subject ;  but  in  distant  voyages,  with  contraband  and  false 
papers,  the  rule  is  different ;  the  fraud  contaminates  the  return  cargo,  and  sub- 
jects it  to  condemnation,  as  being  one  entire  transaction.     The  Rosalia  and 

Betty,  2  Rob.  Rep.  343.    The  Nancy,  3  ibid.  122.    Cairington  v.  The  Mer- 
chants' Ins.  Co.  8  Peleri  U.  S.  Rep.  495. 
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lircacli  of  blockade  is  aim  held  lo  be  remined, 
the  blockade  haj  been  rniaed  before  llie  cftptui 
The  delictum  is  completely  done  away  when  the  bloclf 
ade  ceases." 
Nnini  There  are  nther  acts  of  illegal  assistance  afforded  to  a 
mr^  'd«K  belligerent)  Ix^sidcs  supplying  him  with  ccnilTaband  goods 
and  rclievino;  his  diGtress,  under  a  blockade.  Ate 
diese  acts,  tlio  conveyance  of  hostde  despatches  j 
most  injurious,  and  deemed  to  be  of  the  most  hostile  a 
noxious  character.  The  canying  of  two  or  tliree  t 
goes  of  stores,  is  necessarily  an  assistance  of  a  limited" 
nature ;  but  in  the  transmission  of  despatches  may  be 
conveyed  the  enure  plan  of  a  campaign,  and  it  may  lead 
to  a  defeat  of  iill  the  projects  of  the  other  beUigerent  iiL« 
that  Uicatre  of  the  war.  The  appropriate  remedy  SoftU 
this  ofience  is  the  confiscation  of  ihc  ship  ;  and,  in  doing 
so,  the  courts  make  no  innovation  on  the  ancient  law, 
but  they  only  npply  established  principles  lo  new  com- 
binations of  circumstances.  There  would  be  no  penalty 
in  the  mere  confiscation  of  the  despatches.  The  proper 
and  efficient  remedy  is  the  confiscation  of  the  vehicle 
employed  lo  carry  them  ;  and  if  any  privity  subsists  be- 
tween ilie  owners  of  the  cargo  and  the  master,  they  are 
involved  by  Implication  in  his  delinquency.  If  the  cargo 
bo  the  property  of  the  proprietor  of  the  ship,  then,  by 
the  general  rule,  ob  amtintmtiam  delicti,  the  cargo  shares 
the  same  fate,  and  especially  if  there  was  an  active  in- 
terposition in  the  service  of  the  enemy,  concerted  and 
continued  in  fraud." 

A  distinction  has  been  made  between  canying  des- 
patches of  the  enemy  between  difierent  parts  of  his 
dominions,  and  carrying  despatches  of  an  ambas- 
•153   sador  from  a  neutral  •country  to  his  own  sove- 


•  Thf  LiMtio,  6  Hob.  Rtp.  387. 
"  The  Alulanin,  6  Rob.  Rep.  iV). 
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reign*  The  eflfect  of  the  former  despatches  is  presumed 
to  be  hostile ;  but  the  neutral  country  has  a  right  to  pre- 
serve its  relations  with  the  enemy,  and  it  does  not  neces* 
sarily  follow  that  the  communications  are  of  a  hostile  na- 
ture* Ambassadors  resident  in  a  neutral  country,  are 
&vourite  objects  of  the  protection  of  the  law  of  nations, 
and  their  object  is  to  preserve  the  relations  of  amity  be- 
tween the  governments ;  and  the  presumption  is,  that  the 
neutral  state  preserves  its  integri^,  and  is  not  concerned 
in  any  hostile  design** 

In  order  to  enforce  the  rights  of  belligerent  nations  against 
the  delinquencies  of  neutrals,  and  to  ascertain  the  real  as  •~reh«tt«fc 
well  as  assumed  chd.racter  of  all  vessels  T)n  the  high  seas, 
the  law  of  nations  arms  them  with  the  practical  power  of 
visitatbn  and  search*  The  duty  of  self-preservation 
gives  to  belligerent  nations  this  right*  It  is  founded  upon 
necessity,  and  is  strictly  and  exclusively  a  war  right, 
and  does  not  exist  in  time  of  peace.^  All  writers 
upon  the  law  of  nations,  and  the  highest  authorities, 
acknowledge  the  right  as  resting  on  sound  principles  of 
public  jurisprudence,  and  upon  the  institutes  and 
practice  of  all  great  maritime  powers.^  And  if,  upon 
maldng  the  search,  the  vessel  be  found  employed  in  con- 
traband trade,  or  in  carrying  enemy's  property,  or  troops, 
or  despatches,  she  is  liable  to  be  taken  and  brought  in  for 
adjudication  before  a  prize  court* 

Neutral  nations  have  frequently  been  disposed  to  ques- 
tion and  resist  the  exercise  of  this  right*  This  was  par- 
ticularly the  case  with  the  Baltic  confederacy,  during  the 


•  The  Caroline,  6  Rob.  Rep.  461. 

^  The  Le  Louis,  2  Dodton,  248.  The  Antdiope,  10  WKeaUm,  119.  Yet  the 
British  parliament,  by  statute  in  August,  1839,  in  order  more  effidctually  to  sv^^cets 
the  slave  trade,  and  especially  as  against  Portugal,  a  power  that  had  grossly  violated 
ber  treaty  with  England  on  that  subject,  authorized  the  power  ef  visitatioii  and 
search  in  time  of  peace. 

«  ra^/,b.3.ch.  7.secll4.  The  Maria,  1  IZod.  iBeyy.  387.  The  Le  Louis, 
2  Dodton'*  Adm.  Rep.  245.    The  iiarianna  Floia,  11  Wkemton,  42. 
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American  war,  and  witli  tlie  coaveniion  of  ibe  Baltic 
powers  in  1901.  The  right  of  seiuch  was  denied,  and 
tlic  flag  of  the  state  was  declared  to  be  a  substitute  for 
al!  documentary  and  other  proof,  and  to  exclude  all  right 
of  search.  Those  powers  armed  for  the  purpose  of 
•154  defending  their  neutral  •pretensions;  and  England 
did  not  hesitate  to  consider  it  as  an  attempt  to  intn^ 
ducc,  by  force,  a  new  code  of  muritime  law,  inconaistent 
■with  her  belligerent  rights,  and  hostile  to  her  interests, 
and  one  which  would  go  to  extinguish  the  right  of  mari- 
time capture.  The  attempt  was  speedily  frustrated  and 
abandoned,  and  the  right  of  search  has,  since  that  time, 
been  considered  inconlrovertiijle." 

The  whole  doctrine  was  ably  discussed  in  the  English 
high  court  of  admirafty,  in  the  case  of  the  Maria,*' mud  h 
was  adjudged,  ili,il  the  right  w;is  incontcplnhlc,  iJiid  that 
a  neutral  sovereign  could  not,  by  the  interposition  offeree, 
varj'  that  right.  Two  powers  may  agree  among  them- 
selves, that  the  presence  of  one  of  their  armed  ships  along 
with  tlicir  merchant  ships,  shall  be  mutualty  understood 
to  imply  thai  nothing  is  to  be  found,  in  that  convoy  of 
merchant  ships,  inconsistent  with  amity  or  neutrality.* 
But  no  belligerent  power  can  legally  be  compelled,  by 
mere  force,  to  accept  of  such  a  pledge  ;  and  every  belli- 
gerent power  who  is  no  party  to  the  agreement,  has  a 
right  to  insist  on  the  only  security  known  to  the  law  of 
nations  on  this  subject,  independent  of  any  special  cove- 
nant, and  tliat  is  the  right  of  personal  visitation  and  search, 


*  In  llie  Rim\iMili'>n  betmvn  Englnrul  ntid  nu.4E>ia,  nn  ittc  17U]  of  June,  1901, 
HuBsin  mlmittpii  thi>  liclliErrpnl  right  of  srarrh.  even  of  mprehmt  vm«)s  n«vif«- 
linfr  iRiflcmMivny  of  aehipofwar.pnniilod  it  v.-as  cicrciscd  by  a  ship  of  war  bo- 
longing  In  government. 

*  1  Rob.  Rep.  387. 

*  Intheir™iy  nf  commeTre  Iwtwiien  the  Unitcil  SoilM  nnd  the  republic  of  ChDe, 
in  1S39,  it  una  ognvil  ihiit  ihu  rifihr  iif  viititation  anii  M-arch  ihould  not  npplf  to 
vo«spl§  gniJing  undpr  ponvoy.  So,  alsn,  in  tlu"  ronvontion  between  the  United 
Statei  anit  the  Fera-Bolivian  coniecleracy  of  1B3S,  an.  19. 
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to  be  exercised  by  those  who  have  ah  mterest  in  making 
it.  The  penalty  for  the  violent  contravention  of  this  right, 
is  the  confiscation  of  the  property  so  withheld  from  visi- 
tation ;  and  the  infliction  of  this  penalty  is  conformable 
to  the  settled  practice  of  nations,  as  well  as  to  the  prin- 
ciples of  the  municipal  jurisprudence  of  most  countries 
in  Europe.  There  may  be  calses  in  which  the  master  of 
a  neutral  ship  may  be  authorized,  by  the  natural  right  of 
self-preserVation,  to  defend  himself  against  extreme  vio- 
lence threatened  by  a  cruiser,  grossly  abusing  his  com- 
mission ;  but,  except  in  extreme  cases,  a  merchant  vessel 
has  no  right  to  say  for  itself,  and  an  armed  vessel  has  no 
right  to  say  for  it,  that  it  will  not  submit  to  visitation  or 
search,  or  to  be  carried  into  a  proximate  port  for 
judicial  inquiry.  Upon  *these  principles,  a  fleet  of  *156 
Swedish  merchant  ships,  sailing  under  convoy  of  a 
Swedish  ship  of  war,  and  under  instructions  from  the 
Swedish  government  to  resist,  by  force,  the  right  of  search 
claimed  by  British  lawfully  commissioned  cruisers,  was 
condemned.  The  resistance  of  the  convoying  ship  was 
a  resistance  of  the  whole  convoy,  and  justly  subjected  the 
whole  to  confiscation.* 

The  doctrine  of  the  English  admiralty  on  the  right  of 
visitation  and  search,  and  on  the  limitation  of  the  right, 
has  been  recognised  in  its  fullest  extent  by  the  courts  of 
justice  in  this  country.**     The  very  act  of  saihng  under 


*  The  Maria,  1  Rob.  Rep.  287.     The  Elsehe,  4  Rob.  Rep.  408. 

»  The  Nereide,  9  Cranck,  427.  438.  443.  445.  453.  The  Marianna  Flora, 
il  Wheaton,  42.  The  government  of  the  United  States  admits  the  right  of 
visitation  and  search  by  belligerent  government  vessels  of  their  private  merchant 
vessels,  for  enemy's  property,  aiticles  contraband  of  war,  or  men  in  the  land  or 
naval  service  of  the  enemy.  But  it  does  not  understand  the  law  of  nations  to 
tothorize,  and  does  not  admit  the  right  of  search  for  subjects  ot  seiunen.  Eng- 
land, on  the  other  hand,  asserts  the  right  to  look  for  her  subjects  on  the  high 
seas,  into  whatever  service  they  might  wander,  and  will  not  renounce  it.  The 
objections  to  the  British  claim,  on  the  ground  of  public  law  and  policy,  wete 
stated  with  great  force  and  clcainess  in  1818,  by  the  American  minister  in  Loti- 
dott  to  Lord  Castlereagh.     Rush's  Memoranda,  p.  181—193.  279—283. 
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the  protection  of  a  belligerent,  or  neutral  convoy,  for  tl 
purpose  of  resisting  seiirch,  is  a  violation  of  neutrally.  I 
The  Danish  government  asserted  the  same  principle  in 
its  corresjKindence  with  the  government  of  the  United 
States,  and  in  the  royal  instructions  of  the  10th  of  March, 
1810  ;■  and  none  of  the  powers  of  Europe  have  called  in 
question  the  justice  of  the  doctrine.'*  Contisoition  is 
apphed  by  way  of  penalty  ihr  rcsistiince  of  search  to  all  ■ 
vessels,  without  any  discrimination  as  to  the  nauoni 
character  of  the  vessel  or  cargo,  and  without  sepi 
the  fate  of  the  cargo  from  that  of  the  ship. 

This  right  of  search  ia  confined  to  private  meichi 
vessels,  and  does  not  apply  to  pubUc  ships  of  war.  That' 
immunity  from  the  exercise  ol'any  jurisdiction  but  that  of 
the  sovereign  power  to  which  they  belong,  is  uniformly 
asserted,  cbiimcci,  rmd  conrcdcii,     A  conlrnry  doclrine  is 

not  to  be  (bund  in  any  jurist  or  writer  on  the  law 
•156  of  nations,  or  'admitted   in  any  treaty ;  and  every 

act  to  the  contrary  has  been  promptly  loet  and 
condemned." 


•  4  HalTt  Laa  Jourwil,  263.  Leileri  of  Count  RoimkraiHt  to  Mr.  Ef 
viig,  28(*  and  SOT*  of  Jme,  and  91k  of  Jalg,  1811. 

t  Tht  Aujtrion  iwdinanre  of  neutralily  rf  Aiisuet  7lh,  1803,  crjciiMd  it  VfCa 
ell  iVir  vcisfia  ii>  submit  lo  \iiiULriun  on  tin:  higli  kos,  and  nut  to  nnke  uj 
diffiruhy  ns  id  iIjp  pnKluclion  iif  ihi'  dDCnmcnlniy  pnxifi  of  properly. 

'  Tkurloa't  State  Papcri.  vo[.  n.  p.  503.  Mr.  Caiaiing'i  Litter  to  Jfr. 
Monroi,  Avguit  M,  1B07.  Edinburgh  Remeiefor  October,  1807,  an.  1.  In 
thu  ca.'H!  of  Frins  Fmlcrick,  2  Dodwn't  Adia.  Rep.  45 1 ,  dte  question  *ai 
niiH>il,  nnd  lonmcdly  ili^ii^UMrd,  whothcr  a  public  onncd  ahip  belonpng  lo  iha 
king  of  the  NethRrlandii,  ■*a^  linblr  lu  i;ivil  or  criminal  process  in  a  British  pan. 
She  wai  brought  in,  by  osai-tonre,  in  di'tn'ss,  and  salvage  waa  claimed,  and  iha 
Hhip  WBJi  arrvdled  iipon  that  claim,  and  a  piea  to  the  jtiriMliction  iutcapoHd. 
The  que«lion  went  od*  by  armngrrnont,  and  was  not  decided,  though  the  immu- 
nity of  such  vessf  Is  from  all  pri\7ite  claims  was  forcibly  urged,  on  grounds  of 
gonrral  policy  and  thn  UBogc  of  nations.  And  in  thia  cuuntiy,  in  the  case  ef 
T>ie  Schooner  ExehaHge  v.  M'F«ddea,  7  Cranch,  116,  il  wm  decided,  after 
great  discussion,  that  a  public  i^ssel  of  war  of  e  Ibn-ign  sovcivigu  at  peace  vith 
tlie  L'lUted  StaUrs,  coming  into  their  portd,  and  dernooning  hi^rself  in  a  firicully 
manner,  was  oxempi  from  (lie  jurisdicljon  of  iha  counuj.  i,' IttnaciiU,  I 
IVktatm.  036.  252.  S.  F. 
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The  exercise  of  the  right  of  visitation  and  search 
must  be  conducted  with  due  care,  and  regard  to  the  rights     . 
and  safety  of  the  vessel.'    If  the  neutral  has  acted  with 
candor  and  good  faith,  and  the  inquiry  has  been  wrong- 
ftdly  pursued,  the  belligerent  cruiser  is  responsible  to  the  ' 

neutral  in  costs  and  damages,  to  be  assessed  by  the  prize 
court  which  sustains  the  judicial  examination.  The  mere 
exercise  of  the  right  of  search  involves  the  cruiser  in  no 
trespass,  for  it  is  strictly  lawful.  But  if  he  proceeds  to 
capture  the  vessel  as  prize,  and  sends  her  in  for  adjudi- 
cation, and  there  was  no  probable  cause,  he  is  responsi- 
ble. It  is  not  the  search,  but  the  subsequent  capture, 
which  is  treated  in  such  a  case  as  a  tortious  act.^  If  the 
capture  be  justifiable,  the  subsequent  detention  for  adju- 
dication is  never  punished  with  damages ;  and  in  all 
cases  of  marine  torts,  courts  of  admiralty  exercise  a  large 
discretion  in  giving  or  withholding  damages.* 

•A  rescue  efiected  by  the  crew,  after  capture,  *167 
and  when  the  captors  are  in  actual  possession,  is 
unlawful,  and  considered  to  be  a  resistance  within  the 
application  of  the  penalty  of  confiscation,  for  it  is  de- 
livery by  force  from  force.**  And  where  the  penalty 
attaches  at  all,  it  attaches  as  completely  to  the  cargo  as 
to  the  ship,  for  the  master  acted  as  agent  of  the  owner  % 
of  the  cargo,  and  his  resistance  was  a  fraudulent  attempt 
to  withdraw  it  from  the  rights  of  wax.* 

A  neutral  is  bound,  not  only  to  submit  to  search,  but  ^  Nentni 
to  have  his  vessel  duly  furnished  with  the  genuine  docu- 


*  The  Anna  Msria,  2  Wkeaioni  327.  The  rig^ht  of  vinitation  and  search  is 
sometimefl  laid  under  special  restrictiong  by  convention  between  maritime  gtatei. 
See,  for  initance,  art.  17,  of  the  convention  of  navigation  and  commerce  between 
United  States  and  the  Peru-Bolivian  Confederation,  May,  1838. 

>»  2  Moion't  Rep.  439. 
«  Story,  J.,  11  Wkeaton,  54—56. 

^  The  Despatch,  3  Rob.  Rep.  295.  Brown  v.  Union  Ins.  Co.  5  Dag^M^ 
Rep.  1. 

•  The  Catherina  Elizabeth,  5  Rob.  Rep.  233. 
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menta  requisite  to  support  her  neutral  character."  The 
most  material  of  ihese  docamenis  are,  llic  register,  pass- 
port or  sea  letter,  muster  roll,  log  book,  charter-party, 
invoice,  and  bill  of  lading.  The  want  of  some  of  these 
pajiers,  is  strong  presumptire  evidence  against  the  ship's 
neutrality ;  yet  the  wani  of  any  one  of  them  is  not  abso- 
lutely conclusive.''  Si  ali<piid  ex  »olcmnibvs  dfficuit,  cvn 
tquitas  patch  sub\:eniendum  est.  The  concealment  of 
papers  material  for  the  preservation  of  the  neutral  cha- 
racter, justifies  a  capture,  and  carrying  into  port  for  ailju- 
dication,  though  ii  does  not  absolutely  require  a  condem- 
nation. It  is  good  ground  to  refuse  costs  and  damages 
on  restitution,  or  to  refuse  further  proof  to  relieve  the 
ohscurily  of  the  case,  where  the  cause  laboured  under 
heavy  doubts,  and  there  was  prima  facie  ground  for  con- 
demnation independent  of  t!ic  cniiccalmcnl.'  The  t^poli;!- 
tion  of  papers  is  a  still  more  aggravated  and  inflamed 
circumstance  of  suspicion.  That  fact  may  exclude 
*158  further  •proof,  and  be  sufficient  to  infer  guilt ;  but 
it  does  not  in  England,  as  it  does  by  the  maritime 
law  of  other  countries,  create  an  absolute  presumption 
juris  et  dcjure ;  and  yet,  a  case  that  escai«!s  with  such  a 
brand  upon  it,  is  saved  so  as  by  fire.''  The  supreme 
court  of  the  United  States  has  followed  tlie  less  rigour- 
ous  English  rule,  and  held  that  the  spoliation  of  papers 
was  not,  of  itself,  sufficient  ground  for  condemnation,  and 


»  Anawcr  fP  l/tt  Pruiiiaa  Memorial,  1753. 

"  Danish.  Iiutnelioxt,  \(llh  March,  18tD.  The  ivgiHUT  of  Q  vesjcl  is  tha 
only  dDcuimiit  wliieli  nasi  Im  on  brjiird  a  vcswl  in  lime  of  univcrsnl  pcacp,  m 
JnWTO  iiQrionalchiimcitr.     Callftlcv.  i'ncific  In*.  Co.,  1  Paini-'t  Rep.  594.     By 

rcru-Boliviui  Coiiiodoratioii,  Mny,  1G38,  an.  16,  tlic  \veix\a  iS  rarh  punvr  ara 
to  be  fiimiihod  in  time  of  war  wiih  sea  letttrs  oi-  [Mssporu,  dcKtibing  ihc  name, 
properly  mid  bunion  of  th«  nbip,  and  nomo  and  rrsideiico  of  ihe  conimondcr. 
So  thi?y  must  also  bo  provided  uilh  cortiHcate*  cuntaining  ilir  paiticulam  uf  ibo 
cargo,  and  the  plnco  wlienco  Uw  ship  ioik-d,  nijncd  bj  ibe  officers  of  thu  puil. 

'  Livingston  atGikliriitv.  Marine  In».  Co,.  7  CTaneh,'J^*. 

>>  The  Huulcr,  1  Vedtaa'4  Adm.  Rep.  480. 
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that  it  was  a  circumstance  open  for  explanation,  for  it 
jnay  have  arisen  from  accident,  necessity,  or  superior 
force.'  If  the  explanation  be  not  prompt  and  frank,  or 
be  weak  and  futile  ;  if  the  cause  labours  under  heavy 
suspicions,  or  there  be  a  vehement  presumption  of  bad 
faith,  or  gross  prevarication,  it  is  good  cause  for  the 
denial  of  further  proof;  and  the  condemnation  ensues 
from  defects  in  the  evidence,  which  the  party  is  not  per- 
mitted to  supply.  The  observation  of  Lord  Mansfield, 
in  Bemardi  v.  MoUeaux^  was  to  the  same  effect.  By  the 
maritime  law  of  all  countries,  he  said,  throwing  papers 
overboard  was  considered  as  a  strong  presumption  of 
enemy's  property:  but,  in  all  his  experience,  he  had 
never  known  a  condemnation  on  that  circumstance  only. 


•  The  Pizarro,  2  WheaUm,  227. 


^  D(mg,  Rep,  581. 


LECTURE  Vm. 


OF   TRUCES,  PASSrOBTS,  AND    TREATIES   OP   PGACB. 


Havino  considered  the  rights  find  duties  appertaining 
to  a  slate  of  war,  1  proceed  to  examine  the  law  of  nations 
relative  to  negotiations,  conventions,  and  treaties,  which 
eitlicr  partially  interrupt  the  war,  or  tenninale  in  jieace. 
Efceiofi.  (l.)  A  truce  or  suspension  of  arms,  does  not  lerminaie 
the  war,  but  it  is  one  of  the  commercut  Mil  which  suspends 
its  operations.  These  conventions  rest  upon  the  obhga- 
tion  of  good  faith,  and  as  they  lead  to  pacific  negotiations, 
and  are  necessary  to  control  hostilities,  and  promote  the 
cause  of  humanity,  they  are  sacredly  observed  by  civil- 
ized nations. 

A  particular  truce  is  only  a  partial  cessation  of  hostili- 
ties, as  between  a  town  and  an  army  besieging  it.  But 
a  general  truce  applies  to  the  operations  of  the  war  ;  and 
if  it  be  for  a  long  or  indefinite  period  of  time,  it  amounts 
to  a  temporary  peace,  which  leaves  the  state  of  the  con- 
tending parties,  and  the  questions  between  them,  re- 
maining in  the  same  situation  as  it  found  them.  A  par- 
tial truce  may  be  made  by  a  sulxirdinate  commander,  and 
it  is  a  power  necessarily  implied  in  the  nature  of  his  trust ; 
but  it  is  requisite  to  a  general  truce,  or  suspension  of  hos^ 
tihtics  throughout  the  nation,  or  for  a  great  length  of  time, 
that  it  be  made  by  the  sovereign  of  the  country,  or  by 
his  special  authority.'     The  general  principle  on  the  sub- 

•  Valid,  b.  3.  (li.  16,  soc,  233—238,     Crotim.b.  3.  ch.  21. 
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ject  is,  that  if  a  commander  makes  a  compact  with  the 
enemy,  and  it  be  of  such  a  nature  that  the  power  to  make 
it  could  be  reasonably  implied  from  the  nature  of  the  trust, 
it  would  be  valid  and  binding,  though  he  abused  his  trust. 
The  obUgation  he  is  under  not  to  abuse  his  trust,  regards 
bis  own  state,  and  not  the  enemy.' 

A  truce  binds  the  contracting  parties  from  the  time  it 
is  concluded,  but  it  does  not  bind  the  individuals  of  the 
nation  so  as  to  render  them  personally  responsible  for  a 
breach  of  it,  until  they  have  had  actual  or  constructive 
notice  of  it.  Though  an  individual  may  not'  be  held  to 
^ake  pecuniary  compensation  for  a  capture  made,  or 
destruction  of  property,  after  the  suspension  of  hostilities, 
and  before  notice  of  it  had  reached  him,  yet  the  sovereign 
of  the  country  is  bound  to  cause  restoration  to  be  made 
of  all  prizes  made  after  the  date  of  a  general  truce.  To 
prevent  the  danger  and  damage  that  might  arise  from 
acts  committed  in  ignorance  of  the  truce,  it  is  common 
and  proper  to  fix  a  prospective  period  for  the  cessation 
of  hostiUties,  with  a  due  reference  to  the  distance  and 
situation  of  places.** 

A  truce  only  temporarily  stays  hostilities ;  and  each 
party  to  it  may,  within  his  own  territories,  do  whatever 
he  would  have  a  right  to  do  in  time  of  peace.  He  may 
continue  active  preparations  for  war,  by  repairing  fortifi- 
cations, levying  and  disciplining  troops,  and  collecting 
provisions,  and  articles  of  war.  He  may  do  whatever, 
under  all  the  circumstances,  would  be  deemed  compati- 
ble with  good  faith,  and  the  spirit  of  the  agreement ;  but 
he  is  justly  restrained  from  doing  what  would  be  direct- 
ly injurious  to  the  enemy,  and  could  not  safely  be  done 
in  the  midst  of  hostilities.     Thus,  in  the  case  of  a  truce 


•  Ruiherforthj  b.  2.  ch.  9.     Vattel,  b.  3.  ch*  16.  80c.  261.     OrotiuSy  b.  3.  ch. 
22.  sec.  4. 

^  Vattel,  b.  3«  ch.  15.  sec.  239.  244. 

Vol.  L  23 
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between  the  governor  of  a  fortified  town,  and  the  army 
besieging  it,  neither  party  is  at  liber^  to  continue  works, 
constructed  either  for  attack  or  defence,  dud  which 
*161  could  not  safely  be  done  if  hostilities  had  ^continued ; 
for  this  would  be  to  make  a  mischievous  and  fraudu- 
lent use  of  the  cessation  of  arms*  So,  it  would  be  a 
fraud  upon  the  rights  of  the  besieging  army,  and  an  abuse 
of  the  armistice,  for  the  garrison  to  avail  themselves  of 
the  truce  to  introduce  provision  and  succours  into  the 
town,  in  a  way,  or  through  peissages,  which  the  besieging 
axmy  would  have  been  competent  to  prevent.*  The 
meaning  of  every  such  compact  is,  that  all  things  should 
remain  as  they  were  in  the  places  contested,  and  of  which 
the  possession  was  disputed,  at  the  moment  o(  the  con* 
elusion  of  the  truce.** 

At  the  expiration  of  the  truce,  hostiUdes  may  lecom* 
mence  without  any  fresh  declaration  of  war ;  but  if  it  be 
for  an  indefinite  time,  justice  and  good  fidth  would  require 
due  notice  of  an  intention  to  terminate  it.* 

Grotius  and  Vattel,*^  as  well  as  other  writers  on  na- 
tional law,  have  agitated  the  question,  whether  a  truce 
for  a  given  period,  as,  for  instance,  fi-om  the  first  of  Janu- 
ary to  the  first  of  February,  will  include  or  exclude  the 
first  day  of  each  of  these  months.  Grotius  says,  that  the 
day  from  whence  a  truce  is  to  be  computed,  is  not  one  of 
the  days  of  the  truce,  but  that  it  will  include  the  whole 
of  the  first  day  of  February,  as  being  the  day  of  its  ter- 
mination. Vattel,  on  the  other  hand,  is  of  opinion,  that 
the  day  of  the  commencement  of  the  truce  would  be 
included,  and  as  the  time  ought  to  be  taken  largely  and 
liberally,  for  the  sake  of  humanity,  the  last  day  men- 
tioned would  also  be  included.     Every  ambiguity  of  this 


•   Vattel,  b.  3.  ch.  16.  sec.  247, 248. 

*»  Ibid.  sec.  250. 

c  Ibid.  b.  3.  ch.  16.  sec.  260. 

<'  Grotiut,  b.  3.  ch.  21.  aec.  4.     Vattelt  b.  3.  ch.  16.  mo.  24i. 
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kind  ought  alwayd  to  be  prevented,  by  positive  tuid 
precise  stipulations!  as  from  such  a  day  to  such  a  day 
both  inclusive.* 

*(2.)  A  passportj  ot  safe  conduct,  is  a  privilege  *162   or «  pms- 
granted  in  war,  and  exempting  the  party  from  the  "*'''* 

e&cts  of  its  operation,  during  the  time,  and  to  the  extent 
prescribed  in  the  permission.  It  flows  from  the  sovereign 
authority ;  but  the  power  of  granting  a  passport  may  be  dele- 
gated by  the  sovereign  to  persons  in  subordinate  command, 
and  they  are  invested  with  that  power  either  by  an  express 
commission,  or  by  the  nature  of  their  trust.**  The  gene- 
ral of  an  army,  from  the  very  nature  of  his  power,  can 
grant  safe  conducts ;  but  the  permission  is  not  transfera- 
ble by  the  person  named  in  the  passport,  for  it  may  be 
that  the  government  had  special  reasons  for  granting  the 
privilege  to  the  very  individual  named,  and  it  is  presumed 
to  be  personal.  If  the  safe  conduct  be  granted,  not  for 
persons,  but  for  effects,  those  effects  may  be  removed  by 
others  besides  the  owner,  provided  no  person  be  selected 
as  the  agent,  against  whom  there  may  exist  a  personal 
objection  sufficient  to  render  him  an  object  of  suspicion 
or  danger,  within  the  territories  of  the  power  granting 
the  permission. 

He  who  promises  security,  by  a  passport,  \s  morally 
bound  to  afibrd  it  against  any  of  his  subjects  or  forces, 
and  to  make  good  any  damage  the  party  might  sustain 
by  a  violation  of  the  passport.  The  privilege  being  so 
fer  a  dispensation  from  the  legal  effects  of  war,  it  is  al- 
ways to  be  taken  strictly,  and  must  be  confined  to  the 
purpose,  and  place,  and  time,  for  which  it  was  granted. 
A  safe  conduct  generally  includes  the  necessary  baggage 


*  The  rule  proposecf  by  the  English  commissioners,  in  their  report  on  the  prac- 
tice of  the  English  courts,  in  July,  1831,  is  recommended  by  its  simplicity  and  cer- 
tainty. They  proposed  to  compute  the  first  day  exclusively,  and  the  last  day  inclu- 
sively in  eUl  eases.    See  vol.  iv.  p.  95. 

*  Vattel,  b.  3.  ch.  17. 
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and  servants  of  the  person  to  whom  it  is  granted ;  andi 
to  save  doubt  nnd  difficulty,  it  is  usual  to  enumerate,  rndf 
precision,  every  particular  braacb  and  extent  of  the  i 
duigence.  If  a  safe  conduct  be  given  for  a  stated  lei 
of  time,  tlie  [wrson  in  whose  favour  it  was  granted,  mtu| 
leave  the  enemy's  country  before  tbc  lime  expires,  unit 

detained  by  sickness,  or  some  unavoidable  circmv 
•163  stance,  "and  then  he  remains  under  the  same  proteoi 

tion.  The  case  is  difierent  with  an  enemy  w 
comes  into  the  country  of  bis  adversary  diuing  a  truct.  HS) 
at  his  own  peril,  takes  advantage  of  a  general  liberty  i 
lowed  by  die  suspension  of  hostilities,  and,  at  the  expii 
tion  of  the  truce,  the  war  may  freely  take  its  course,  wil 
out  being  impeded  by  any  claims  of  such  a  parly  for  pi 
teclioo." 

It  is  stated  that  a  safe  conduct  may  even  be  revoked 
by  liim  who  granted  it,  for  some  good  reason  ;  for  it  is  a 
general  principle  in  ilic  law  of  nations,  that  every  privi- 
lege may  be  revoked,  when  it  becomes  detrimental  to 
the  state.  If  it  be  a  gratuitous  privilege,  it  may  be  re- 
voked purely  and  simply ;  but  if  it  be  a  purchased 
privilege,  the  party  interested  in  it  is  entided  to  indem- 
nity against  all  injurious  conse<|uences,  and  every  party 
affected  by  the  revocation  is  to  be  allowed  time  and 
liberty  to  depart  in  safety.'' 
Eiiui;'.  The  effect  of  a  license  given  by  the  enemy,  to  the  sub- 
*'"''■  jects  of  the  adverse  party,  to  carry  on  a  specified  trade, 
has  already  been  considered,'  in  respect  to  the  light  in 
which  it  is  viewed  by  the  government  of  the  citizens 
accepting  it.  A  verj-  different  effect  is  given  to  these 
licenses  by  the  government  which  grants  tliem,  and  tliey 
are  regarded  and  respected  as  lawful  relaxations  or  sus- 
pensions of  the  rules  of  war.     It  is  the  assumption  of  a 
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state  of  peace  to  the  extent  tof  the  license,  and  the  act 
rests  in  the  discretion  of  the  sovereign  authority  of  the 
state,  which  alone  is  competent  to  decide  how  far  con- 
siderauons  of  commercial  and  political  expediency  may, 
in  particular  cases,  control  the  ordinary  consequences  of 
war.  In  the  country  which  grants  them,  licenses  to 
carry  on  a  pacific  commerce  are  itricti  juris,  as  being 
exceptions  to  a  general  rule  ;  though  they  are  not  to  be 
construed  with  pedantic  accuracy,  nor  will  every 
•small  deviation  be  held  to  vitiate  the  fair  effect  of  •164 
them.'  An  excess  in  the  quantity  of  goods  permit- 
ted to  be  imported,  might  not  be  considered  as  noxious 
to  any  extent ;  but  a  variation  in  the  quality  or  sub- 
stance of  the  goods  might  be  more  significant.  When- 
ever any  part  of  the  trade  assumed  under  the  license,  is 
denuded  of  any  authority  under  it,  such  part  is  subject 
to  condemnation. 

Another  material  circumstance  in  all  licenses,  is  the 
limitation  of  time  in  which  they  arc  to  be  carried  into 
effect,  for  what  is  proper  at  one  time,  may  be  very  unfit 
and  mischievous  at  another  time.  Where  a  license  was 
limited  to  be  in  force  until  the  29th  of  September,  and 
the  ship  did  not  sail  from  the  foreign  port  until  the  4th 
of  October,  yet,  as  the  goods  were  laden  on  board  by 
the  12th  of  September,  and  there  was  an  entire  bojta 
fiici  on  the  part  of  the  person  holding  the  license,  this 
was  held  to  be  legal.'"  But  where  a  license  was  to  bring 
away  a  cargo  from  Bordeaux,  and  the  party  thought 
proper  to  change  the  license,  and  accommodate  it  to 


•  The  CosmopolitP,  4  Rob.  Rep.  8.  Grolitu,  b.  3.  ch.  31.  nee.  H,  lays 
down  ihe  general  rule,  ihal  a  safe  conduct,  of  which  these  licen«e«  are  a  >pcde«, 
are  III  be  libeially  construed ;  laxamagii  guanttricla  interprelalio , 
til.  And  licenses  wore  evenludl;  construed  with  giiiir.  lLl>»iiilii}  in  i 
courts  or  admiralty.  Judge  Croko,  in  the  ciuo  of  tiiL'  AI>iguiJ,  titeKa 
Mm.  Rep.  360. 

"»  SehrocdCT  T.  VotK,  15  Eatt't  Rep.  52.    3  Cauj,.  .\.  F.  R^p.  8 
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another  port  in  France,  it  was  held,  by  the  Ktiglish 
miraky,  in  tltc  case  of  iho   Twee   OrirnKdait,'  that 
licence  was  vitinied,  and  (iie  vessel  and  cargo  were  con- 
demned.    It  lias  also  been  held)  that  the  license  niut>t  bo 
limitt'd  to  the  use  of  the  precise  persons  for  whose  bene- 
fit it  was  ohtiiincd.     The  great  principle  in  tliesc  cm 
is,  that  aubjecis  are  not  to  trade  with  the  enemy  withi 
tlic  special  permission  of  the  government ;  and  a 
'  riiit  oLjcclof  the  contrrtl  wliicli  llie  government  exercL 

o^'cr  such  a  trade,  is  ihtit  it  may  judge  of  the  pwij 
•10-5   tieular  persons  who  ore  fit  to  "be  intrusted  with 

exemption  &oai  tlio  ordinary  restrictions  of  a  st 
of  wnr.'' 

TmiiM  of  (3-)  The  object  of  war  is  peace ;  and  it  la  the  dnty 
'*"°'  everj'  belligerent  power  to  make  war  fuliil  its  end  wi| 
the  least  possible  miscliief,  and  to  accelerate,  by  all  fair 
and  reasonable  means,  a  just  and  honourable  peace. 
The  same  jiowcr  whicli  has  the  right  to  declare  and  carry 
on  war,- would  seem  naturally  to  be  the  pro]>er  power  to 
make  and  conclwlc  a  treaty  of  peace  ;  but  the  di3]x>si- 
tion  of  tJiis  power  %vill  depend  upon  tlie  local  constitution 
of  every  nation ;  and  it  sometimes  happens,  that  the 
power  of  making  peace  is  committed  to  a  l«xiy  of  men 
who  have  not  the  power  to  make  war.  In  Sweden,  after 
the  death  of  Charles  XII.,  the  king  coidd  declare  war 
witliout  the  consent  of  die  national  Diet,  but  he  made 
peace  in  conjunction  with  the  senate,*  So,  by  the  con- 
stitution of  the  United  States,  the  President,  by  and  with 
the  advice  and  consent  of  two  thirds  of  the  senate,  may 
make  peace,  but  it  is  reserved  to  congress  to  declare 


•  I  EdK..  Aim.  Rep.  35. 

''  Thp  3<ynj!,e  Jnhniinw,  4  Rob.  Rrp.  2G3.  See  the  law  as  to  liconsoa  col- 
IpcIcJ  in  I  Half,  N.  P.  Rep.  H!>,  naic.  Kir.  Unit  sBy>,  iliui  Sir  WiUiara 
SciMt  wa?,  ill  G)CI,  tho  buiIidc  uf  (be  wliolo  learning  uT  the  law  raUuiog  to  tbo 
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war.  This  provision  in  our  constitution  is  well  adapted 
(as  will  be  shown  more  fully  hereafter)  to  unite  in  the 
negotiation  and  conclusion  of  treaties,  the  advantage  of 
talents,  experience,  stability,  and  a  comprehensive  know- 
ledge of  national  interest,  with  the  requisite  secrecy  and 
despatch. 

Treaties  of  peaxie,  when  made  by  the  competent 
power,  are  obhgatory  upon  the  whole  nation.  If  the 
treaty  requires  the  payment  of  money  to  carry  it  into 
effect,  and  the  money  cannot  be  raised  but  by  an  act  of 
the  legislature,  the  treaty  is  morally  obhgatory  upon  the 
legislature  to  pass  the  law,  and  to  refuse  it  would  be  a 
breach  of  public  faith.  The  department  of  the  govern- 
ment that  is  intrusted  by  the  constitution  with  the 
treaty-making  power,  is  competent  to  •bind  the  ♦166 
national  faith  in  its  discretion ;  for  the  power  to 
make  treaties  of  peace  must  be  co-extensive  with  all  the 
exigencies  of  the  nation,  and  necessarily  involves  in  it 
that  portion  of  the  national  sovereignty  which  has  the 
exclusive  direction  of  diplomatic  negotiations  and  con- 
tracts with  foreign  powers.  All  treaties  made  by  that 
power  become  of  absolute  efficacy,  because  they  are  the 
supreme  law  of  the  land. 

There  can  be  no  doubt  that  the  power  competent  to 
bind  the  nation  by  treaty  may  alienate  the  public  domain 
and  property  by  treaty.  If  a  nation  has  conferred  upon 
its  executive  department,  without  reserve,  the  right  of 
treating  and  contracting  with  other  states,  it  is  consi- 
dered as  having  invested  it  with  all  the  power  necessary 
to  make  a  valid  contract.  That  department  is  the  organ 
of  the  nation,  and  the  alienations  by  it  are  valid,  because 
they  are  done  by  the  reputed  will  of  the  nation.  The 
fundamental  laws  of  a  state  may  withhold  from  the  ex- 
ecutive department  the  power  of  transferring  what  be- 
longs to  the  state ;  but  if  there  be  no  express  provisicm 
of  that  kind,  the  inference  is,  that  it  has 
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department  charged  witli  the  power  of  making  treaties,; 
a  discretion  commensurate  with  nil  the  great  interests^' 
and  wants,  and  necessities  of  the  nation.  A  power 
make  treaties  of  peace  necessarily  implies  a  power 
decide  the  terms  on  which  iJitiy  shall  be  made,  and 
foreign  states  could  not  deal  salely  with  tJie  government 
upon  any  otlicr  presumption.  Tlie  power  tliat  is  in- 
trusted generally  and  largely  witli  aulhorily  to  make  valid 
treaties  ofiKjace,  can,  of  course,  bind  tiie  nation  by  ali< 
alinn  of  part  of  its  territory :  and  this  is  equaUy  the  cj 
whether  that  territory  be  already  in  the  occupation  of 
enemy,  or  remains  in  llie  possession  of  the  nation, 

whether  die  properly  be  public  or  private.*     In  lh»1 
"1G7  case  of  the  schooner  Peggy,^  the  "supreme  court 

tlic  United  Slates  admitted,  that  individual  rigl 
acquired  by  war,  and  W!>i'A  ri^uliis  oftlic  citizen?,  might 
Ijc  sacrificed  by  treaty  ior  national  piirposes-  So,  in  the 
case  of  JViire  v.  Ililfoii,'  it  was  said  to  be  a  clear  princi- 
ple of  national  law,  that  privntc  rights  might  be  sacrificed 
by  treaty  to  secure  llic  public  safety,  though  the  govern- 
ment would  be  bound  to  make  compensation  and  in- 
dcmnitj'  to  the  individuals  whose  rights  had  thus  been 
surrendered.  Tlic  power  to  alienate,  and  the  duty  to 
make  compensation,  are  both  laid  down  by  Grotius^  in 
equally  explicit  terms. 


powor  uf  nliriBilinn  by  rrmiyi  nnd  it  winiM  noin.  by  ncmrary  infiTpnre,  to  hn 
■  vuilatinii  liC  runilimcnuil  Inw,  fur  the  tn-nty-mnkini;  pou'cr,  acting  iindcr  sucb 
ail  iiKtniiiii'iii  nn  the  ciMiAtilutiiHi  iif  tlic  t^uitifl  Sltitiii,  lii  (i*n-«  liy  Ircnly  for  ihe 
nWiliim  iir  alii'mliini  iif  nny  pnrt  iif  iho  nmstitiitiiHi.  The  8ti[nilntioii  noulil  go 
III  dfiiroy  iIm-  very  ;mtliciiiiy  iiir  mnking  tho  tiruiy. 

"  1  Crnach,  \0X 

<=  Cliiup,  J.,  3  Dall.  Ei'p.  130.  245. 

■1  B.  3.  rh.  20.  «*.  7.  TIb-  goviTnmpnt  n(  ihi-  t!nii«i  Slnlr-»  tlwlnrcd  to  tha 
British  Eu^ernrai-iir,  in  rcfiTt-nct  lu  llic  diaputii)  lino  of  ilic  north-cnMcm  bmind- 
oiy  of  the  lliii[«l  Stati^^  that  it  hod  no  poivcr  lo  f«lp  nny  jion  of  [he  lomtorj 
claimeil  hy  tho  state  of  Mnine,  wiilioul  die  cuiui^i  o(  that  ttaLe.  iMter  of 
Lord  PalmtTtten  la  J/r.  Fax,  tho  UritUli  miiiitler  at  Wathingtun,  Novembci 
19th,  1837. 
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A  treaty  of  peace  is  valid  and  binding  on  the  nation, 
if  made  with  the  present  ruling  power  of  the  nation,  or 
the  government  At  facto.  Other  nations  have  no  right  to 
interfere  with  the  domestic  affairs  of  any  particular  na- 
tion, or  to  examine  and  judge  of  the  title  of  the  party  in 
possession  of  the  supreme  authority.  They  are  to  look 
only  to  the  fact  of  possession.*  And  it  is  an  acknow- 
ledged rule  of  international  law,  that  the  principal  party 
in  whose  name  the  war  is  made,  cannot  justly  make 
peace  without  including  those  defensive  alUes  in  the 
pacification  who  have  afforded  assistance,  though  they 
may  not  have  acted  as  principals ;  for  it  would  be  faith- 
less and  cruel  for  the  principal  in  the  war  to  leave  his 
weaker  ally  to  the  ftill  force  of  the  enemy's  resentment 
The  ally  is,  however,  to  be  no  further  a  party  to  the 
stipulations  and  obligations  of  the  treaty,  than  he  has 
been  willing  to  consent.  All  that  the  principal  can  re- 
quire, is  that  his  ally  be  considered  as  restored  to  a  state 
of  peace.  Every  alliance  in  which  all  the  parties  are 
principals  in  the  war,  obUges  the  allies  to  treat  in  con- 
cert, though  each  one  makes  a  separate  treaty  of  peace 
for  himself.** 

♦The  effect  of  a  treaty  of  peace  is  to  put  an  end  ♦les 
to  the  war,  and  to  abolish  the  subject  of  it.  Peace 
relates  to  the  war  which  it  terminates.  It  is  an  agree- 
ment to  waive  all  discussion  concerning  the  respective 
rights  of  the  parties,  and  to  bury  in  oblivion  all  the 
original  causes  of  the  war.*  It  forbids  the  revival  of  the 
same  war,  by  taking  arms  for  the  cause  which  at  iBrst 
kindled  it,  though  it  is  no  objection  to  any  subsequent 


«  VaJtUl,  b.  4.  cL  2.  eec  14. 

*»  Vattel,  b.  4.  ch.  2.  sec.  16. 

«  Sir  William  Scott,  in  the  case  of  The  Eliza  Ann,  1  I>od$OfC$  Adm,  Rep. 
249.  Though  private  rights  existing  before  the  war  may  not  be  remitted  by 
peace,  the  presumption  is  otherwise  as  to  the  rights  of  Idngt  and  nations. 
OroHuSf  b.  3.  ch.  20.  sec.  19. 

Vol.  I.  24 
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pretensions  to  the  same  thing  on  ollior  foundutions.' 
Alter  peace,  the  revival  of  grievancoa  arising  before  the 
war  is  not  lo  be  encouraged,  for  treaties  of  peac:e  arc 
iutendeti  to  put  an  end  lo  such  complaints  ;  and  if  griev- 
ances llien  existing  are  not  brought  liarward  at  the  lime 
when  peace  is  concluded,  it  is  to  be  presumed  tJiai  it  is 
not  intended  to  bring  them  forward  at  any  future  time."* 
J'eace  leaves  the  contracting  parties  witliout  any  right 
of  committing  hostility  for  the  very  cause  which  kindled 
the  war,  or  for  what  has  passed  in  llie  course  of  it.  It 
is,  tlierefore,  no  longer  permitted  to  lalie  up  arms  again 
for  the  same  cause,"  But  this  will  not  preclude  the  right 
to  complain  and  resist,  if  tlie  same  grievances  which 
kindled  the  war  be  renewed  and  repeated,  for  that  would 
furnish  a  new  injury  and  a  new  cause  of  war  equaJly 
just  with  the  former  war.  If  an  abstract  right  be  in 
question  between  the  parties,  the  right,  for  instance,  to 
impress  at  sea  one's  own  subjects,  from  the  merchant 
vessels  of  the  other,  and  the  parties  make  peace  without 
taking  any  notice  of  ihc  question,  it  follows,  of  course, 

tliat  all  past  grievances,  damages,  and  injuiy,  ari- 
■1G9   sing  under  such  claim,  are  thrown  into  oblivion,  •by 

the  amnesty  which  every  treaty  implies  ;  but  the 
claim  itself  is  not  thereby  settled,  cither  one  way  or  the 
other.  It  remaias  open  for  future  discussion,  because 
the  treaty  wanted  an  express  concession  ot  renunciatioa 
of  the  claim  itself.'' 

A  treaty  of  peace  leaves  every  thing  in  the  state  in 
which  it  finds  it,  if  there  be  no  express  stipulation  on  the 
subject.  If  nothing  be  said  in  the  treaty  of  peace  about 
tlic  conquered  country  or  places,  tJiey  remain  with  the 
possessor,  and  his  title  cannot  afterwards  be  called  in 


>  ValUI,  b,  4.  ch.  a.  * 
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question.  During  waf,  the  conqueror  has  only  a  usufruc- 
tuary rig^l  to  the  territory  he  has  subdued,  and  the  latent 
right  and  title  of  the  former  sovereign  continues,  until  a. 
treaty  of  peace,  by  its  silence,  or  by  its  express  stipulation, 
shall  have  extinguished  his  title  for  ever-' 

The  peace  does  not  afiect  private  rights  which  had  no 
relation  to  the  war.  Debts  existing  prior  to  the  war,  and 
injuries  committed  prior  to  the  war,  but  which  made  no 
part  of  the  reasons  for  undertaking  it,  renmin  entire,  and 
the  remedies  are  revived."  There  are  certain  cases  in 
which  even  debta  contracted,  or  injuries  committed, 
between  two  subjects  of  the  belligerent  powers,  during 
the  war,  are  the  ground  of  a  valid  claim,  as  in  the  case 
of  ransom  bills,  and  of  contracts  made  by  prisoners  of 
war  for  subsistence,  or  in  a  trade  carried  on  under  a 
license,*  This  would  be  the  case  if  the  debt  between 
them  was  contracted,  or  the  injury  was  committed,  in  a 
neutral  country."* 

A  treaty  of  peace  binds  the  contracting  parties  from  the    -n*  uma 
moment  of  its  coBcIusion,  and  that  is  understood  to  ukrifl!I«" 

he  from  "the  day  it  is  signed.  But,  like  a  truce,  it  *l'ilO 
cannot  affect  the  subjects  of  the  nation  with  guilt,  by 
reason  of  acts  of  hostility  subsequent  to  the  date  of  the 
treaty,  provided  they  were  committed  before  the  treaty 
was  known.  All  that  can  be  required  in  such  cases  is,  that 
tfie  government  make  immediate  restitution  of  things  cap- 
tured after  the  cessation  of  hostilities ;  and  to  guard  against 
inconvenience  from  the  want  of  due  knowledge  of  the 
trea^,  it  is  usual  to  fix  the  periods  at  which  hostilities  are  to 


■  Sir  William  Scott,  I  Dodic 
197,198.  Hid.  b.  4.  cii.%te 
Droit  de  CEvrope,  tamo  \.  rh.  3.  p.  144. 

'  Grntiut,  b.  3.  ch.  20.  ««-.  16,  18, 

'  Crawford  V.  Tbo  WiUiam  Ponn,  3  Watk.  Cir.  Rep.  484.     I  Peter'i 
Rep.  IM.  S.  C. 

J  7o/(e;,b.4.  ch.2.K«.  22. 
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cease  at  different  places,  and  for  rhe  restitution  of  pi 
peny  taken  aiterwajtla.* 

But  though  individuals  are  not  deemed  criminal  for 
continuing  hostilitiee  alter  the  date  of  the  iTcace,  so  long 
as  they  arc  ignortint  of  it,  a  more  difficult  question  to 
determine  is,  whether  they  are  responsible,  civUiter, 
such  Ciises.  Grotius''  says,  they  arc  not  liable  to 
swer  in  damages,  but  it  is  the  duty  of  the  government 
restore  what  baa  been  captured  and  not  destroyed. 
the  case  of  tJic  American  ship  Mentor,'  which  was  li 
and  destroyed,  off  Delaware  bay,  by  British  ships  of  wi 
in  1783,  after  the  cessation  of  hostiUties,  but  before 
fact  had  come  to  the  knowledge  of  either  of  the 
the  point  was  much  discussed  ;  and  it  was  held,  that 
injured  party  could  not  pasB  over  the  person  from  whi 
the  alleged  injury  hatl  been  received,  and  fix  it  on  the  com- 
mander of  the  English  squadron  on  that  station,  who  was 
totally  ignorant  of  the  whole  transaction,  and  at  the  dis- 
tance of  thirty  leagues  from  the  place  where  it  passed. 
There  was  no  instance  in  the  annals  of  the  prize  courts,  of 
such  a  remote  and  consequential  responsibility  in  such  a 
case.  The  actual  wrong-doer  is  the  person  to  an- 
"171  swer  in  •judgment,  and  to  him  the  responsibiUty,  if 
any,  is  attached.  He  may  have  other  persons  respon- 
sible over  to  him,  biit  the  injured  party  could  look  only  to 
him.  ,  The  better  opiniori  was,  that  though  sucli  an  act 
be  done  through  ignorance  of  the  cessation  of  hostilities, 
yet,  mere  ignorance  of  tliat  fact  would  not  protect  the  of- 
iicer  from  civil  responsibility  in  a  prize  court ;  and  that 
if  he  acted  througli  ignorance,  his  own  government  must 
protect  him  and  save  him  harmless.     When  a  place  or 


1  IVaih.  Cir.fi.p,311.3ia.342.35J. 
'  B.3.cli.ai,B™.5. 
'  1  Rob.  Rep.  l&l. 
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country  is  exempted  from  hostility  by  articles  of  peace, 
it  is  the  duty  of  the  government  to  use  due  diligence  to 
give  its  subjects  notice  of  the  fact  5  and  the  government 
ought,  in  justice,  to  indemnify  its  subjects,  who  act  in  ig- 
norance of  the  peace.  And  yet  it  would  seem  from  that 
case,  that  the  American  owner  was  denied  redress  in  the 
British  admiralty,  not  only  against  the  admiral  of  the  fleet 
on  that  station,  but  against  the  immediate  author  of  the 
injury.  Sir  William  Scott  denied  the  relief  against  the 
admiral ;  and  ten  years  before  that  time,  rehef  had  equal- 
ly been  denied  by  his  predecessor,  against  the  person 
who  did  the  injury.  If  that  decision  was  erroiieous,  an 
appeal  ought  to  have  been  prosecuted.  We  have  then 
the  decision  of  the  English  high  court  of  admiralty,  deny- 
ing any  relief  in  such  a  case,  and  an  opinion  of  Sir  Wil- 
liam Scott,  many  years  afterwards,  that  the  original  wrong- 
doer was  liable.  The  opinions  cannot  otherwise  be  re- 
conciled, than  upon  the  ground  that  the  prize  courts  have 
a  large  and  equitable  discretion,  in  allowing  or  withhold- 
ing relief,  according  to  the  special  circumstances  of  the 
individual  case  ;  and  that  there  is  no  fixed  or  inflexible 
general  rule  on  the  subject. 

If  a  time  be  fixed  by  the  treaty  for  hostilities  to  cease 
in  a  given  place,  and  a  capture  be  previously  made,  but 
with  knowledge  of  the  peace,  it  has  been  a  question  among 
the  writers  on  public  law,  whether  the  captured  property 
should  be  restored.  The  better,  and  the  more  rea- 
sonable opinion  ♦is,  that  the  capture  would  be  null,  ♦172 
though  made  before  the  day  limited,  provided  the 
captor  was  previously  informed  of  the  peace ;  for,  as 
Emerigon*  observes,  since  constructive  knowledge  of  the 
peace,  after  the  time  limited  in  difierent  parts  of  the  world, 


■  ViUmf  Traiii  des  Prisest  ch.  4.  see,  4  and  5.    Emerigonf  TraiU  des  Am* 
ch.  12.  sec  19.    Azvm  on  MariUme  JLaw,  edit.  N.  Y.  vol.  ii  p.  931. 
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renders  the  capture  void,  mucli  more  ought  actual  know- 
ledge of  the  peace  to  produce  tlmt  cfTecl.* 
"173  •Auoi her  question  arose  subsequent  to  the  treaty 
of  Ghent  of  1S14,  in  one  of  the  British  %-icc-adnii- 
ralty  courts,  on  the  validity  of  a  recapture  by  a  British 
ship  of  war,  of  a  British  vessel  captured  by  an  American 
privateer.  The  capture  made  by  the  American  cruiser 
was  valid,  being  made  before  the  period  fixed  for  the 
cessation  of  hostilities,  and'  in  ignorance  of  the  fact ; 
but  die  prize  had  not  been  cairied  into  port  and  con- 
demned, and  wliile  at  sea,  she  was  recaptured  by  ihc 
British  cruiser  after  the  period  fixed  for  the  cessation  of 
hostilities,  but  without  knowledge  of  the  peace.  It  was 
decided,  that  t!ie  possession  of  the  vessel  by  the  Ameri- 
can privateer  was  a  lawful  possession,  and  that  tlic  Bri- 
tish cruiser  could  not,  after  the  peace,  lawfully  use  force 
lo  divest  this  lawful  possession.  The  restoration  of  peace 
put  an  end,  from  die  time  limited,  to  all  liircc,  and  then 
the  general  principle  apphed,  that  things  acquired  in  war 
remain,  as  to  title  and  possession,  precisely  as  they  stood 
when  the  peace  took  place.     The  utl  2'0ssidcti.i  is  the  basis 

»  Thin  point  was  cxN'nsii.'clyiliMusdpil  ill  iho  Krciirh  priio  coiirw,  inthp  case  of 
tli('rnpnitV(>fili'iTlrili>-h  ship  5in'Ncjlrr.{b>'ihcl''rciichpiiviiii!('r£c//DiH, in  1801, 
ami  H'liul  umsullH'ti'iit  knowlvil^ic  of  ihi!  fnct  uf  llv  pi'arc  tn  nnntil  liio  capture, 
was  iIk'  gr™i  qiiralion.  Thi-  Ktisrli-ih  sliip  vfo*  takpii  piiBsi'**iun  uf  ami  oairicil  into 
the  I^  iif  Fmiif  f,  uiit  libelled,  Bml  rondemncd,  as  lawliil  priM  of  war.  The  Bcn- 
leucc  ofrimili'ninalion  ubd  aflimHil  in  1603,  on  ajipeal  In  die  council  of  priies  at 
Puri',  and  .V.  ileriin  hn<  rcpon»l  nc  Ini^e  the  eluburalc  argument  and  opinion  of 
M.  Ciiliet  Di'^roti]:!,  tliu  imperial  advocate  ^ncml  in  the  ouuncil  nfpriic^,  in  lii-our 
of  iIm?  captrnn.  The  EWimil  ho  loolt,  and  upim  which  llie  council  of  pria-a  pro- 
ceeded, wbj,  that  ihc  kind's  pnK-laiiiution  of  lliceiEiinturcof  the  preliminaFy  mti- 
clea  of  peace,  though  made  known  ro]icBlcdlj*  lo  the  Frenrli  cniianr  liclbn>  the  cap- 
ture, bill  unitccumpanied  hv  any  Frum-h  nllovtation,  wn>  not  that  Bufficii-nt  and  indu- 
bitable evidence  to  the  Kivmli  rruiscr  iif  tlic  fui-t  of  llw  [>eiiee,upon  whirh  ha  ought 
to  have  acted,  and  llint  (lie  pcrial  of  tho  iivi^  montlu  hud  nut  clop»ed,wiiliin  which 
it  xvaj4  lawful,  in  rlu-  Indian  Aeaj,  to  ooatinue  hiKtiliiie^  Theleunwd  and  wncra- 
hlc  BUthot  of  that  iinincnip  v!iity.,l}\a  ICeptrlery  of  Juritpradence,  sev*,  on  intro- 
ducing tlio  case,  that  he  ahnll  lie  silent  INI  theqtieilinn,  and  conteniK  hin»elfwiih 
giving  tlic  diiKu«aiana,  and  pardcularly  ibc  npinimioftlte  advocate  general,  and  ibc 
roaiin»  of  ihc  council  of  prizes.  Sob  Scperloire  Uuteertcl  cl  Raitonnc  de  Jarit- 
prudence,  par  M.  Ic  Coratc  Merlin,  tome  L\.  til.  Priit  Haritinv:,  sec.  5. 
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of  every  treaty  of  peace,  unless  it  be  otherwise  agreed. 
Peace  gives  a  final  and  perfect  title  to  captures  without 
condemnation,  and  as  it  forbids  all  force,  it  destroys  all 
hopes  of  recovery  as  much  as  if  the  vessel  was  carried 
infra  prcmdiay  and  condemned.*  A  similar  doctrine 
was  held  in  the  case  of  •the  schooner  Soj^hie^  and  *174 
a  treaty  of  peace  has  the  effect  of  quieting  all  titles  of 
possession  arising  from  the  war,  and  of  putting  an  end 
to  the  claim  of  all  former  proprietors,  to  things  of  which 
possession  was  acquired  by  right  of  war. 

If  nothing  be  said  to  the  contrary,  things  stipulated  to 
be  restored  are  to  be  returned  in  the  condition  in  which 
they  were  taken  ;  but  this  does  not  relate  to  alterations 
which  have  been  the  natural  consequence  of  time,  and 
of  the  operations  of  war.  A  fortress  or  a  town  is  to  be 
restored  in  the  condition  it  was  when  taken,  as  far  as  it 
shall  still  be  in  that  condition  when  the  peace  is  made.*^ 
There  is  no  obligation  to  repair,  as  well  as  restore,  a 
dismantled  fortress,  or  a  ravaged  territory.  The  peace 
extinguishes  all  claim  for  damages  done  in  war,  or  ari- 
sing from  the  operations  of  war.  Things  are  to  be 
restored  in  the  condition  the  peace  found  them  ;  and  to 
dismantle  a  fortification,  or  to  waste  a  country,  after  the 
conclusion  of  the  peace,  and  previous  to  the  surrender, 
would  be  an  act  of  perfidy.** 

Treaties  of  every  kind,  when  made  by  the  competent  obUgaUoM 
authority,  are  as  obligatory  upon  nations,  as  pnvate  con- 
tracts are  binding  upon  individuals ;  and  they  are  to 
receive  a  fair  and  liberal  interpretation  according  to  the 
intention  of  the  contracting  parties,  and  to  be  kept  with 
the  most  scrupulous  good  faith.     Their  meaning  is  to  be 


»  Case  of  the  Legal  Tender,  Halifax,  April,  1815,  cited  in  WheatorCt  Dig' 
302. 
>>  6  Rob.  Rep,  138. 
«   Vattely  b.  4.  ch.  3.  sec.  31.  34. 
^  Ibid.  b.  4.  ch.  3.  sec.  32. 
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ascertained  by  the  same  rules  of  construction  anrf  coursA 
of  reasoning  which  we  apply  to  the  inlcrjjretation  of 
private  contracts.*  If  a  treaty  should  in  fact  be 
•175  vioJatcil  by  one  of  the  contracting  "parties,  either 
by  proceedings  incompatible  with  the  particular 
nature  of  the  treaty,  or  by  an  intentional  breach  of  any 
of  its  articles,  it  rests  alone  with  the  injured  party  to 
pronounce  it  broken.  The  treaty,  in  such  a  case,  is  not 
absolutely  void,  but  voidable,  at  the  election  of  the 
injured  party.''  If  he  chooses  not  to  come  to  a  rupture, 
the  treaty  rLniains  obligatory.  He  may  waive  or  remit 
the  infraction  committed,  or  he  may  demand  a  just 
faction. 

There  is  a  very  material  and  important  distinction' 
made  by  the  writers  on  public  law,  between  a  new  war 
for  some  new  cause,  and  a  breach  of  a  treaty  of  i>eace. 
In  the  former  case,  the  rights  acquired  hy  the  treaty 
subsift,  notwithstanding  the  new  war  ;  but,  in  the  latter 
case,  they  are  annulled  by  the  breach  of  the  treaty  of 
peace,  on  which  they  are  founded.  A  new  war  may 
interriii>t  the  exercise  of  the  rights  acquired  by  the  for- 
mer treaty,  and,  like  other  rights,  they  may  be  wrested 
from  the  party  by  the  force  of  arms.  But  then  they 
become  newly  ac^juired  rights,  and  partake  of  the  opera- 
lion  and  result  of  the  new  war.     To  recommence  a  war 


•  aroliui,  2.  Ifi.  I.  Paf.  5.  13.  1.  VaUel,  b.  S.  ch.  17.  Eyre,  Ch.  J.,  in 
1  Bat.  4-  PuU.  4:]3,  439.  Opmon  oT  Sir  Jomn  Murriol,  citpd  in  I  Ckitlf  am 
Commerciat  Laic,  14.  Bui,  if  ih.-  legislative  nnd  circudvo  branclie.  of  the 
gnvL-mmenl  have  given  and  asserlod  a  ronslructiun  lo  ■  trcoij  with  a  foreign 
power,  under  whirh  it  clstma  dominion  urer  a  lenriloiy  in  iu  pateMioo,  tba 
couru  ofjui'ticc  wilt  not  9cl  Dp  or  BDStain  a  dilffrent  consljuclion.  Foater  *. 
Noilsim,  a  Pcltri'  V.  S.  Rep.  2S3.  If  a  trraiy  be  ambiguous  in  any  part  of  it, 
the  purty  nrbii  bail  ilw  puwcr,  and  on  whom  it  was  peculiarly  iBCombeni  to  apeak 
clparly  and  jilniuly,  ought  lo  tubniit  lo  the  construcdun  must  unfbvourable  to  him, 
upon  ibc  n'nsonablc  mixim  uf  the  Itoman  law,  that  Pacliontm  oiieumm  iit 
noccre,  ia  quotum  fuU  polctlate  legem  auerliui  contcnberc.  VaUcl,  b.  2. 
ch.  17.  aeci.  264. 

"  OtoHu;  b,  a.  ch.  15.  ux.  15.— b.  3.  ch.  20.  sec.  35—38.  BaiUma^ 
pain  4.  cb.  M.  Mc.  S.  p.  355.     VaUtl,  b.  1.  cb.  4.  tec  S4. 
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by  breach  of  the  articles  of  a  treaty  of  peace,  is  deemed 
much  more  odious  than  to  provoke  a  war  by  some  new 
demand  and  aggression ;  for  the  latter  is  simply  injustice, 
but,  in  the  former  case,  the  party  is  guilty  both  of  perfidy 
and  injustice.*  The  violation  of  any  one  article  of  a 
treaty,  is  a  violation  of  the  whole  treaty ;  for  all  the 
articles  are  dependent  on  each  other,  and  one  is  to  be 
deemed  a  condition  of  the  other ;  and  a  violation  of  any 
single  article  overthrows  the  whole  treaty,  if  the  injured 
party  elects  so  to  consider  it.  This  may,  however,  be 
prevented  by  an  express  provision,  that  if  one  article  be 
broken,  the  others  shall,  nevertheless,  continue  in 
full  force.*'  We  have  a  strong  instance  in  ♦our  *176 
own  history  of  the  annihilation  of  treaties  by  the 
act  of  the  injured  party.  In  1798,  the  congress  of  the 
United  States*'  declared  that  the  treaties  with  France 
were  no  longer  obligatory  on  the  United  States,  as  they 
had  been  repeatedly  violated  on  the  part  of  the  French 
government,  and  all  just  claims  for  reparation  refused. 

As  a  general  rule,  the  obligations  of  treaties  are  dissi- 
pated by  hostiUty.  But  if  a  treaty  contains  any  stipula- 
tions which  contemplate  a  state  of  future  war,  and  make 
provision  for  such  an  exigency,  they  preserve  their  force 
and  obhgation  when  the  rupture  takes  place.  All  those 
duties  of  which  the  exercise  is  not  necessarily  suspended 
by  the  war,  subsist  in  their  full  force-  The  obligation  of 
keeping  faith  is  so  far  from  ceasing  in  time  of  war,  that 
its  efficacy  becomes  increased,  from  the  increased  neces- 
sity of  it.  What  would  become  of  prisoners  of  war,  and 
the  terms  of  capitulation  of  garrisons  and  towns,  if  the 
word  of  an  enemy  was  not  to  be  relied  on  ?  The*  faith 
of  promises  and  treaties  which  have  reference  to  a  state 


•  Grotiuiy  h.  3.  ch.  20.  sec.  27,  28.     VaUel,  b.  4.  ch.  4.  »ec.  42. 
^  Groiiusy  b.  3.  ch.  19.  sec.  14.     VcUtely  b.  4.  ch.  4.  sec.  47,  48 — b.  2.  ch. 
13.  sec.  202. 
«  Act  of  July  7th,  1798. 
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of  war,  is  to  be  held  as  sacred  in  war  as  in  peace,  and 
among  enemies  as  among  friends.  All  the  writers  oo 
public  law  admit  this  posilion,  and  ihcy  have  never 
failed  to  recommend  tlie  duty  and  the  observance  of  good 
faith,  by  the  most  powerful  motives,  and  the  most  pa- 
thetic and  eloquent  appcaU  which  could  be  addressed  to 
the  reason  nod  to  the  moral  sense  of  mttions.'  The  tenth 
article  of  the  treaty  between  the  United  States  and  Great 
Britain,  in  1794,  may  be  mentioned  as  an  instance  of  a 
stipulation  made  for  wnr.  It  provided,  that  debts  due 
from  iudi^'idunis  of  the  one  nation  to  those  of  the  other, 
and  the  shares  or  moneys  which  they  might  have  in  the 
public  funds,  or  in  public  or  private  banks,  should  never, 
in  any  event  of  war,  be  sequestered  or   confiscated. 

Tlicrc  can  be  no  doubt  that  the  obligation  of  that 
•177   article  was  not  impaired  "by  the  war  of  1819,  but 

remained  throughout  that  war,  and  continues,  to 
this  day,  binding  upon  the  two  nations,  and  will  continue 
so  until  they  mutually  agree  to  rescind  the  article  ;  for  it 
is  a  principle  of  universal  jurisprudence,  that  a  compact 
cannot  be  rescinded  by  one  party  only,  if  the  other  party 
docs  not  consent  to  rescind  it,  and  docs  no  act  to  destroy 
it.  In  the  case  ol'  The  Socktijfor  Frofagating  the  Goi- 
jkI  \.  Ncu>-Hiivcn,''  the  supreme  court  of  the  United 
States  would  not  admit  the  ddctrine  that  treaties  became 
extinguished  ipsoftirto  by  war,  unless  revived  by  an  ex- 
press or  imphed  renewal  on  the  return  of  peace.  Such 
a  doctrine  is  not  universally  true.  Where  treaties  con- 
template a  permanent  arrangement  of  national  rights,  or 
which,  by  their  terms,  arc  meant  to  provide  for  the  event 
of  an  intervening  war,  it  would  be  against  every  prin- 
ciple of  just  interpretation  to  liold  them  extinguished  by 
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the  event  of  war.     They  revive  at  peace,  unless  waived, 
or  new  and  repugnant  stipulations  be  made.* 

With  respect  to  the  cession  of  places  or  territories  by    cenion  of 
a  treaty  of  peace,  though  the  treaty  operates  from  the   '"  '^' 
making  of  it,  it  is  a  principle  of  public  law,  that  the  na- 
tional character  of  the  place  agreed  to  be  surrendered  by 
treaty,  continues  as  it  was  under  the  character  of  the 
ceding  country,  until  it  be  actually  transferred.     Full 
sovereignty  cannot  be  held  to  have  passed  by  the  mere 
words  of  the  treaty,  without  actual  delivery.     To  com- 
plete the  right  of  property,  the  right  to  the  thing,  and  the. 
possession  of  the  thing,  must  be  united.     This  is  a  neces- 
sajy  principle  in  the  law  of  property  in  all  systems  of  ju- 
risprudence.    There  must  be  both  the^t^  in  rem  and  the 
jus  in  re,  according  to  the  distinction  of  the  civilians,  and 
which  Barbeyrac**  says  they  borrowed  from  the  canon 
law.     This  general  law  of  property  applies  to  the 
right  of  territory  no  less  than  to  other  rights.     •The  ♦ITS 
practice  of  nations  has  been  conformable  to  this 
principle,  and  the  conventional  law  of  nations  is  full  of 
instances  of  this  kind,  and  several  of  them  were  stated 
by  Sir  Wm.  Scott  in  the  opinion  which  he  gave  in  the 
case  of  the  Fama.^ 


•  The  American  ministers,  in  their  negotiations  at  London,  in  1818,  vnth  the 
British  government,  insisted  that  the  3d  article  of  the  treaty  of  September,  1783, 
relative  to  the  fisherieSf  was  a  fundamental  and  permanent  article,  securing  a 
primary  right,  not  anniilled,  though  the  exercise  of  the  right  was  interrupted  by 
the  war  of  1812 ;  and  that  the  right  remained  in  full  force,  after  the  termination 
of  the  war,  notwithstanding  it  was  not  noticed  in  the  treaty  of  Ghent.  The, 
British  commissioners,  on  the  other  hand,  alleged,  that  the  war  of  1812  cancelled 
Hae  provision,  and,  not  being  renewed  by  the  subsequent  treaty  of  peace,  the 
right  was  extinguished.  The  two  nations'at  last  agreed  to  the  convention  of  the 
20th  of  October,  1818,  modifying  and  settling  the  question  as  to  the  fisheries, 
without  yielding,  on  either  side,  their  construction  of  the  operation  of  the  war  of 
1812,  upon  the  treaty  of  1783.     Rush's  Memoranda f  p.  354 — 368. 

^  Ptiff''  par  BarbeyretCy  liv.  4.  ch.  9.  sec.  8,  note  2. 

*  5  Rob,  Rep.  106.     It  is  a  settled  principle  in  the  law  and 
that  the  inhabitants  of  a  conquered  territory  change  their  allc 
ladon  to  their  former  sovereign  is  diftsolved ;  but  their  relations  toi 
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The  release  of  a  territory  from  the  dominion  and  sots*] 
reignty  of  the  counuy,  ifllial  cession  be  ibe  result  of  o 
crcion  or  conquest,  does  not  impose  any  obligalioo  upoltl 


ihoir  righu  of  fnipntf,  not  taken  from  t)wm  by  nrien  of  iho  cmqucror, 
iinilifnii4}nl.  Tlir  reiriao  or  cmuiuut  of  a  uantaty,  iaei  noi  nifi'ct  the  i 
prapcny.  VaUel,  h.  3.  sfa.  13.  ««.  300.  The  L'lnieil  Sisldi  v.  I'arhenun,  7 
PtttTi'  U.  a.  Rep.  51.  HUcbrl  <-.  Tbo  Uoiird  Snit«,  U  liid.  rll.  SimUts 
V,  Lucaii,  lBi*i/t7-..  410.  43S.  Tbo  luwi,  iii»B«  ""^  niimiripil  rrKUlBliimi 
force  M  tlw  umi.'  of  ihe  camjneil  or  cca^on,  rmuln  in  tana,  mnlil  diMfot  tf  < 
ncv  iBDtrcigTi.  Calvin'*  cam*,  7  Co.  17.  Cunptidl  v.  Hall.  Cinep.  B.  9 
9  Prier.-  U.  S.  Rrj-  7"-  734.  748. 7«-  Smnhm  v.  I,ut«.  12  Fctfr:  410. 
There  if  no  ilonin  oTibcpDweriif^  nnvm-lgii  tu  rlinngii  lim  Um  nTn  iiniU|<iiFnd 
or  raiW  countr}',  by  n  men  dMlamUm  of  hii  will,  wiilunit  any  fimuJ  ae\  uT  Irglr 
tuliiin,  iinlcii  rpilmincd  by  llic  capinilitljtin  in*  Ir^iuy  of  dWHiun.  Tliu  jiruidph! 
wu  wi'll  illuitraU'il  in  N<^-Tnrii,  ill  [he  ciM-  uf  thoCuuJ  Appmuen  t.  Tti<-  J'nipb, 
in  17  (fniiJci/ ;;.  ^S4— 688.  No  Gsnad  let  oT  Icgiibiiin  »  uecnoi;  nt  cfaai^ 
ihclkWi  thcnien  willoflbeoDaqnorar  U  mffident.  The  rule  bJiflcnmi  when  k 
counlrj  ia  dsilni«!  Iij  righl  uf  itl?i'.ricri-  uml  iwiipunfj,  aiii!  ncjl  In  rijjlii  of  cun- 
qucHtiH-  c^aiion^  In  llin fiiimrr  cdw  (hp  disrov^n^ra  and  nrw  cxxupanls  cany 
with  ihi'm  all  iho  gcni-ral  laws  of  tlw  miMlicT  cuuuDy  applicilile  lu  tbeir  new  litoa- 
tiim  B9  culonii-B,  and  ihfy  lipcomo  ipta  facto  the  law  tif  UiB  counliy.  Surh  wm 
ihccanc  with  ihfUriitcil  Stall's,  whpii  ihcy  wpre  fimi  ciJonuicd  liy  Great  Britain, 
mul  this  «'H9  the  rjisr,  Miy«  dianccllur  Walworth,  with  New-Yorii  when  cotii)ULTed 
Ircim  [lie  Duirhin  1664,  fur  tin  Englisli  bold  It,  though  acquired  by  ronqui-ai  froin 
the  Ihilch,  nut  by  ihnt  titlu  mcn-ly,  but  hy  thi' prior  ri^ht  uf  discuvcry.  But  if  ha 
wns  in  error  on  thai  point,  m  whnn  the  Knglish  ncqiiireil  poiwfi'lon  of  New-Y«1i 
byfimwin  1G64,  iIh' rhani-r  gniiilcd  in  thai  year  to  thit  iluke  uT  Yurk  cnniained  an 
eipliritileclaraliannfllinkinir'iwill,  ifaottW  luwa  uf  Knglnjtd  >hiHiht  bolhoentab- 
li^hrd  Inua  ofihi.'  pnirinro,  and  this  put  an  end  to  ihu  upcmliun  iiribt.'  Koman  Dutch 
lawK  imiMmcU  fitnn  Holland.  Tlic  illualraDunB  nUno  alluded  tn,  uf  the  wvereign 
pmi'ur  iifthe  conqueror  mor  ihi!  laws  of  the  voDqucml  countriiM,  appear.'  in  ihccaae 
oTlhc  northern  barbarians  who  nwmin  tlic  Miulh  uf  Euro[iG  during  ihi- .'iih  and  6th 
conturii-B.  Th>>y  iH'itliin' adopu-d  tlx-iruwii  ht»«  eutiivly,  uurreiiiiucd  liiuscof  the 
conqucml  counirioa  to  tlu'ir  full  cxb^iic  The  Konian  provincials  wen'  guverned 
betwiTcn  [bemw'lves,  b.%  to  their  posseiMioiu  aad  perMiial  rigtiu  hy  tlw  llunian  law  i 
the  Snlinn  Kranlu,  by  tlie  Salic  law;  tho  Franks  uf  tho  lUiim-,  hy  the  Ripuarian 
law;  (ho  AhinanB  and  Swahiaiu,  hy  tho  Alomanic  hiw^  nod  tho  Lombards,  by  their 
own  law.  (i'acipny'*  HUt.  of  (Ac  ^omon  Loir,  vol.  i.  and  «.-e  mfra,  vol.  3. 
431.)  So  iIh-  Muliiiinuiliin  <»itqii<Tur»  uf  Iluid<u.tun,  intivHlu,-ed  thoir  ou  n  law  M 
fcrimly  a*ii  afli-ctnl  [hp  fulhiwiirmifMiihimH-t.U'nvinfiliBetniiiupred  Hindoos  lo 
Cl\iuy  ihi'irown  laws  as  Ih4wih.ii  themsdves.  Tliero  ia  Iherefore  now  in  liidiH,  una 
hiw  fur  ilif  ICiiniiH'ansanlthi-irdwci'iHlanlii,  another  liir  the  Hinduw,  and  another 
for  tho  MahnnH'liuis,  aixl  thoao  diircroiil  laws  hnvi-  bivn  adopted  in  India  by  tho 
will  of  the  Kngliah  wivciTign  nrithout  uny  pariinnirntarj'  authoritj-.  Tho  conqiieat 
of  Gibtaltiir,  TrinJdail,  Ceylon,  tlii'  Cojio  isfGoud  I-liipe,  Linuiiana,  &c.,bI1  ihow 
thaltlicnhl  law9niinain,i>r  tho  laun  of  ilie  cunqiiirring  natii<n,iu  whohi  or  in  part, 
niv  subiiitutod,  at  tlionicri;  will  and  pleasure  of  the  conqueror. 
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the  government  to  indemnify  those  who  may  suffer  a  loss 
of  property  by  the  cession.  The  annals  of  New-York 
furnish  a  strong  illustration  of  this  position.  The  terri- 
tory composing  the  state  of  Vermont  belonged  to  this 
state ;  and  it  separated  from  it,  and  erected  itself  into  an 
independent  state,  without  the  consent,  and  agains\  the 
will,  of  the  government  of  New-York.  The  latter  con- 
tinued for  many  years  to  object  to  the  separation,  and  to 
discover  the  strongest  disposition  to  reclaim  by  force  the 
allegiance  of  the  inhabitants  of  that  state.  But  they  were 
unable  to  do  it ;  and  it  was  a  case  of  a  revolution  effected 
by  force,  analogous  to  that  which  was  then  in  action  be- 
tween this  country  and  Great  Britain.  And  when  New- 
York  found  itself  under  the  necessity  of  acknowledging 
the  independence  of  Vermont,  a  question  arose  before  the 
legislature,  whether  they  were  bound  in  duty  to  make 
compensation  to  individual  citizens  whose  property  would 
be  sacrificed  by  the  event,  because  their  titles  to  land 
lying  within  the  jurisdiction  of  Vermont,  and  derived 
from  New-York,  would  be  disregarded  by  the  government 
of  that  state.  The  claimants  were  heard  at  the  bar  of  the 
house  of  assembly,  by  counsel,  in  1787,  and  it  was  con- 
tended on  their  behalf,  that  the  state  was  bound,  upon  the 
principles  of  the  social  compact,  to  protect  and  defend 
the  rights  and  property  of  all  its  members,  and  that,  when- 
ever it  became  necessary,  upon  grounds  of  public  expe- 
diency and  policy,  to  withdraw  the  protection  of  gov- 
ernment •from  the  property  of  any  of  its  citizens,  •179 
without  actually  making  the  utmost  efforts  to 
reclaim  the  jurisdiction  of  the  country,  the  state  was 
bound  to  make  compensation  for  the  loss.  In  answer 
to  this  argument,  it  was  stated,  that  the  independence 
of  Vermont  was  an  act  of  force  beyond  the  power  of 
this  state  to  control,  and  equivalent  to  a  conquest 
of  that  territory,  and  the  state  had  not  the  com 
ability  to  recover,  by  force  of  arms,  their  soy 
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over  it,  and  it  would  have  been,  folly  and  ruin  to 
have  attempted  it.  All  pacific  means  had  been  tried 
without  success  ;  and  as  the  state  was  compelled  to  3rield 
to  a  case  of  necessity,  it  had  discharged  its  duty ;  aad 
it  was  not  required,  upon  any  of  the  doctrines  of  public 
law,  or  principles  of  political  or  moral  obligation,  to  in- 
demnify the  sufferers.  The  cases  in  which  compensation 
had  been  made  for  losses  consequent  upon  revolutions  in 
government,  were  peculiar  and  gratuitous,  and  rested 
entirely  on  benevolence,  and  were  given  from  motives 
of  policy,  or  as  a  reward  for  extraordinary  acts  of  loyalty 
and  exertion.  No  government  can  be  supposed  to  be 
able,  consistently  with  the  welfare  of  the  whole  com- 
munity, and  it  is,  therefore,  not  required,  to  assume  the 
burthen  of  losses  produced  by  conquest,  or  the  violent 
dismemberment  of  the  state.  It  would  be  incompatible 
with  the  fundamental  principles  of  the  social  compact. 

This  was  the  doctrine  which  prevailed ;  and  when 
the  act  of  July  14th,  1789,  was  passed,  authorizing  com- 
missioners to  declare  the  consent  of  the  state  to  the  inde- 
pendence of  Vermont,  it  was  expressly  declared,  that 
the  act  was  not  to  be  construed  to  give  any  person 
claiming  lands  in  Vermont,  under  title  from  this  state, 
any  right  to  any  compensation  whatsoever  from  New- 
York. 


LECTURE  IX. 


Op  offences  against  the  law  of  nations. 

The  violation  of  a  treaty  of  peace,  or  other  national 
compact,  is  a  violation  of  the  law  of  nations,  for  it  is  a 
breach  of  public  faith.*  Nor  is  it  to  be  understood  that 
the  law  of  nations  is  a  code  of  mere  elementaiy  specu- 
lation, without  any  efficient  sanction.  It  has  a  real  and 
propitious  influence  on  the  fortunes  of  the  human  race. 
It  is  a  code  of  present,  active,  durable,  and  binding 
obligation.  As  its  great  fundamental  principles  are 
founded  in  the  maxims  of  eternal  truth,  in  the  immutable 
law  of  moral  obligation,  and  in  the  suggestions  of  an 
enlightened  public  interest,  they  maintain  a  steady  influ- 
ence, notwithstanding  the  occasional  violence  by  which 
that  influence  may  be  disturbed.  The  law  of  nations  is 
placed  under  the  protection  of  public  opinion.  It  is  en- 
forced by  the  censures  of  the  press,  and  by  the  moral 
influences  of  those  great  masters  of  public  law,  who  are 
consulted  by  all  nations  as  oracles  of  wisdom  ;  and  who 
have  attained,  by  the  mere  force  of  written  reason,  the 
majestic  character,  and  almost  the  authority,  of  universal 
lawgivers,  controlling  by  their  writings  the  conduct  of 
rulers,  and  laying  down  precepts  for  the  government  of 
mankind.     No  nation  can  violate  public  law,  without 


•  VaUelf  b.  2.  ch.  15.  sec.  221.     ResoltUian  of  Cangres9  of  November  23<i, 
1781. 
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being  subjected  to  the  penal  consequences  of  reproach 
and  disgrace,  and  without  incurring  the  hazard  of  punish- 
ment, to  be  inflicted  in  open  and  solemn  wax  by  the 
•182  injured  party.  The  law  of  •nations  is  likewise  en- 
forced by  the  sanctions  of  municipal  law ;  and  the 
offences  which  fall  more  immediately  under  its  cognizance, 
and  which  are  the  most  obvious,  the  most  extensive,  and 
most  injurious  in  their  effects,  are  the  violations  of  safe  con- 
duct, infringements  of  the  rights  of  ambassadors,  and  pira- 
cy. To  these  we  may  add  the  slave  trade,  which  may  now 
be  considered,  not,  indeed,  as  a  piratical  trade,  absolutely 
unlaw^ful  by  the  law  of  nations,  but  as  a  trade  condemned 
by  the  general  principles  of  justice  and  humanity,  openly 
professed  and  declared  by  the  powers  of  Europe. 
Vol  •  f  (^')  ^  ^^^^  conduct  or  passport  contains  a  pledge  of 
pauportB.  the  public  faith,  that  it  shall  be  duly  respected,  and  the 
observance  of  this  duty  is  essential  to  the  character  of  the 
government  which  grants  it.  The  statute  law  of  the 
United  States  has  provided,  in  furtherance  of  the  general 
sanction  of  public  law,  that  if  any  person  shall  violate  any 
safe  conduct  or  passport,  granted  under  the  authority  of 
the  United  States,  he  shall,  on  conviction,  be  imprisoned 
not  exceeding  three  years,  and  fined  at  the  discretion  of 
the  court.* 
ofambassa.  (2.)  The  samc  punishment  is  inflicted  upon  those  per- 
sons who  infringe  the  law  of  nations,  by  offering  violence 
to  the  persons  of  ambassadors,  and  other  public  ministers, 
or  by  being  concerned  in  prosecuting  or  arresting  them 
or  their  domestic  servants.**  This  is  an  offence  highly 
injurious  to  a  free  and  liberal  communication  between 
different  governments,  and  mischievous  in  its  consequen- 


*  Act  of  Congress,  April  30tk,  1790,  sec.  27.  A  foreign  minister,  (and  an 
attach^  to  a  forci^i  legation  is  such)  cannot  waive  hi*  privilege,  for  it  belongs  to 
his  sovereign  who  sends  him.  U.  S.  v.  Benncr,  1  Baldinn^t  C.  C.  U.  S*  Rep, 
234. 

^  Act  sup,  sec.  25,  26. 
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ces  to  the  dignity  and  well  being  of  the  nation*  It  tends 
to  provoke  the  resentment  of  the  sovereign  whom  the 
ambassador  represents,  and  to  bring  upon  the  state  the 
calamities  of  war.  The  English  parliament,  under  an 
impression  of  the  danger  to  the  community  from  viola- 
tion of  the  rights  of  embassy,  and  urged  by  the  spur  of 
a  particular  occasion,  carried  the  provisions  of  the  statute 
of  7  Anne,  c.  12,  to  a  dangerous  extent.  That 
statute  prostrated  all  the  •safeguards  to  life,  Uberty,  •ISS 
and  property,  which  the  wisdom  of  the  English 
conmion  law  had  established.  It  declared,  that  any  per- 
son convicted  of  suing  out  or  executing  civil  process, 
upon  an  ambassador,  or  his  domestic  servants,  by  the 
oath  of  the  party,  or  of  one  witness,  before  the  lord 
chancellor,  and  the  two  chief  justices,  or  any  two  of  them, 
might  have  such  penalties  and  corporal  punishment  in- 
flicted upon  hiiDf  as  the  judges  should  think  fit.  The 
preamble  to  the  statute  contains  a  special  and  inflamed 
recital  of  the  breach  of  the  law  of  nations  which  pro- 
duced it,  by  the  arrest  of  the  Russian  minister  in  the 
streets  of  London. 

The  congress  of  the  United  States,  during  the  time  of 
the  American  war,  discovered  great  solicitude  to  main- 
tain inviolate  the  obligations  of  the  law  of  nations,  and 
ta  have  infractions  of  it  punished  in  the  only  way  that 
was  then  lawful,  by  the  exercise  of  the  authority  of  the 
legislatures  of  the  several  states.  They  recommended 
to  the  states  to  provide  expeditious,  exemplary,  and  ade- 
quate punishment,  for  the  violation  of  safe  conducts  or 
passports,  granted  under  the  authority  of  congress,  to  the 
subjects  of  a  foreign  power  in  time  of  war ;  and  for  the 
commission  of  acts  of  hostiUty  against  persons  in  amity 
or  league  with  the  United  States ;  and  for  the  infractions 
of  treaties  and  conventions  to  which  the  United  States 

Vol.  I.  26 
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nations  OB  the  enemies  of  the  hi 
•184  most  alrtxiou3  violators  oi'  the 
society.*      They  are  every  wl 
punished  witli  dcatb  ;  and  the  severi 
law  lias  anioi advened  upon  this  crii 
enormity  and  danger,  the  cruehy  ihn 
the  necessity  of  checking  il,  ihe  diffii 
and  the  facility  widi  wliich  robberies  i 
upon  pacific  traders  in  the  solitude  of  [ 
nation  has  a  right  to  attack  and  extern 
out  any  declaration  of  war ;  for  though 
a  loose  and  temijorary  association  amoQ 
re-establish  in  same  degree  those  laws 
they  have  violated  with  the  rest  of  the 
are  not  considered  as  a  national  body,  i 
laws  of  war  as  one  of  the  community  c 
acquire  no  rights  by  conquest,  and  th 
and  the  municipal  law  of  every  couni 
tine  owner  to  reclaim  his  property  1 
wherever  it  can  be  found ;  and  they  do : 
title  to  be  derived  from  an  act  of  piracj 
that  a  gratis  et  littronibus  copla  dominit 
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writers  on  general  jurisprudence  ;  and  the  same  doctrine 
was  maintained  in  the  English  courts  of  common  law 
prior  to  the  great  modem  improvements  made  in  the 
science  of  the  law  of  nations.^ 

By  the  constitution  of  the  United  States,  congress  are 
authorized  to  define  and  punish  piracies  and  felonies 
committed  on  the  high  seas,  and  offences  against  the  law 
of  nations*  In  pursuance  of  this  authority,  it  was  de* 
Glared  by  the  act  of  congress  of  April  30th,  1790, 
ch.  9.  sec.  8,  that  murder  •or  robbery  committed  •IS^ 
on  the  high  seas,  or  in  any  river,  haven,  or  bay, 
out  of  the  jurisdiction  of  any  particular  state,  or  any  other 
offence,  which,  if  committed  within  the  body  of  a  county, 
would,  by  the  laws  of  the  United  States,  be  punishable 
with  death,  should  be  adjudged  to  be  piracy  and  felony« 
and  punishable  with  death.  It  was  further  declared, 
that  if  any  captain  or  mariner  should  piratically  and 
feloniously  run  away  with  any  vessel,  or  any  goods  or 
merchandise  to  the  value  of  fifty  dollars ;  or  should  yield 
up  any  such  vessel  voluntarily  to  pirates  ;  or  if  any  sea- 
man should  forcibly  endeavour  to  hinder  his  commander 
from  defending  the  ship  or  goods  committed  to  his  trust, 
or  should  make  a  revolt  in  the  ship  ;  every  such  offender 
should  be  adjudged  a  pirate  and  felon,  and  be  punishable 
with  death.  Accessaries  to  such  piracies  before  the  fact, 
are  punishable  in  like  manner ;  but  accessaries  after  the 
fact,  are  only  punishable  by  fine  and  imprisonment. 
And,  by  the  act  of  March  3d,  1819,  ch.  76.  sec.  5,  con- 
gress declared,  that  if  any  person  on  the  high  seas  should 
commit  the  crime  of  piracy,  as  defined  by  the  law  ofnations^ 
he  should,  on  conviction,  suffer  death.     This  act  was 


•  Bynk.  Q.  J.  Pub.  b.  1.  ch-  17.  Rutherforthf  b.  2.  ch.  9.  Azunif  vol.  ii. 
p.  351.  361,  362.  edit.  N.  Y.  Cro.  EUz.  685.  Awm.  2  Woodd,  Lee.  429. 
Propertjr  found  on  board  a  pirate  ship  goes  to  the  crown  of  strict  right  as  droits 
of  the  admiralty,  but  the  claim  of  the  original  owner  is  admitted  ux>on  equitable 
principles,  on  due  application.    The  Helen,  1  Hagg,  Adm,  Rep*  142. 
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bul  temporary  in  iu  limitation,  and  has  expired  ;  tmt  it 
v.-aa  ugain  declared,  and  cssoiitiuJly  Id  Uic  suiue  cflecl. 
by  llic  act  of  congress  of  ISlli  of  May,  1820,,  cb.  113. 
sec.  3,  that  if  any  person  upon  tbe  high  seas,  or  in  any 
o]>eri  roadstead,  or  bay,  or  river,  where  tbe  sea  ebbs  and 
fiows,  conunils  the  crime  of  robbery  in  and  upon  any 
vessel,  or  liic  lading  thereof,  or  the  crew,  he  shall  be 
adjudged  a  piraie.  So,  if  any  person  engaged  in  any 
piratical  enterprise,  or  belonging  to  the  crew  of  any 
piratical  vessel,  sliould  land  and  commit  robbery  on 
shore,  sucli  im  ofllendcr  shall  also  be  adjudged  a  pimte. 
The  Btatutc,  in  this  respect,  seems  to  be  only  declaratory 
of  die  law  of  nations  ;  and  upon  tlie  doctrine  of  tlie  case 
of  Liittlo  V.  liriJney,'  such  plunder  and  robbery  ashore, 
by  the  crew,  and  with  the  aid  of  vessels,  is  a  marine 
case,  and  of  admiralty  jurisdiction.  Tlie  jtatutc  further 
declared  that  the  above  provision  was  not  to  be  con- 
strued to  deprive  any  particular  state  of  its  jurisdiction 
over  such  ofibnces,  when  committed  widiin  tbe  body  of 
a  counij',  or  to  authorize  the  courts  of  the  United  States 
to  try  any  such  offenders,  after  conviction  or  acquittance, 

for  the  same  offence,  in  a  state  court 
•ISC       'Under  these  legislative  provisions,  it  has  been 

made  a  question,  whether  it  was  sufficient  to  refer 
to  the  law  of  nations  for  a  definition  of  piracy,  without 
giving  the  crime  a  precise  definition  in  terms.  The  point 
was  settled  in  the  case  of  the  United  States  v,  SmitJi^ 
and  it  was  there  held  not  to  be  necessary  to  give  by 
statute  a  more  logical  enumeration  in  detail  of  all  the 
facts  constituting  the  offence,  and  that  congress  might  as 
well  define  it  by  using  a  term  of  a^  known  and  determin- 
ate meaning,  as  by  expressly  mentioning  all  the  par- 
ticulars included  in  that  term.  The  crime  of  piracy 
was  defined  by  the  law  of  nations  with  reasonable  cer- 

•  Doug.  Rtp.  6i3.  '  5  Wkeatan,  i53. 
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tainty,  and  it  does  not  depend  upon  the  particular  provi- 
sions of  any  municipal  code  for  its  definition  and  punish- 
ment. Robbery  on  the  high  seas  is,  therefore,  piracy  by 
the  act  of  congress,  as  well  as  by  the  law  of  nations. 

There  can  be  no  doubt  of  the  right  of  congress  to 
pass  laws  punishing  pirates,  though  they  may  be  fo- 
reigners, and  may  have  committed  no  particular  oflfence 
against  the  United  States.  It  is  of  no  importance  for 
the  purpose  of  giving  jurisdiction,  on  whom  or  where  a 
piratical  offence  has  been  committed.  A  pirate,  who  is 
one  by  the  law  of  nations,  may  be  tried  and  punished  in 
any  country  where  he  may  be  found,  for  he  is  reputed  to 
be  out  of  the  protection  of  all  laws  and  privileges.*  The 
statute  of  any  government  may  declare  an  offence  com- 
mitted on  board  its  own  vessels  to  be  piracy,  and  such 
an  offence  will  be  punishable  exclusively  by  the  nation 
which  passes  the  statute.  But  piracy,  under  the  law  of 
nations,  is  an  offence  against  all  nations,  and  punisha- 
ble by  all.  In  the  case  of  the  United  States  v.  Fal- 
mer}"  it  was  held,  th^t  the  act  of  congress  of  1790  was  in- 
tended to  punish  offences  against  the  United  States,  and 
not  offences  against  the  human  race  ;  and  that  the  crime 
of  robbery,  committed  by  a  person  who  was  not  a  citizen 
of  the  United  States,  on  the  high  seas,  on  board  of 
a  ship  belonging  •exclusively  to  subjects  of  a  foreign  •IS? 
state,  was  not  piracy  under  the  «act,  and  was  not 
punishable  in  the  courts  of  the  United  States.  The  of- 
fence, in  such  a  case,  must,  therefore,  be  left  to  be  pun- 
ished by  the  nation  under  whose  flag  the  vessel  sailed, 
and  within  whose  particular  jurisdiction  all  on  board  the 
vessel  were.  This  decision  was  according  to  the  law 
and  practice  of  nations,  for  it  is  a  clear  and  settled  prin- 
ciple, that  the  jurisdiction  of  every  nation  extends  to  its 


•  Bynk.  Q.  J.  Pub.  ch.  17.    Sir  LeoUne  Jenkins'  Works,  vol.  i.  714. 
*>  3  WheaUm,  610.    United  States  v.  Keller,  1  Baldwin,  15,  S.  P. 
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K/tnfocky^  adiniuiul,  iIkU  murder  or  r< 
on  the  liigh  seas,  by  persons  on  board 
the  time  belonging  to  the  subjects  of  i 
but  in  possession  of  a  crew  acting  in  d 
and  acknowledging  obedience  to  no  g 
whatsoever,  fell  within  the  purview  of  tl 
and  was  punishable  in  the  courts  of  t 
Persons  of  that  description  were  piroti 
per  objects  for  the  penal  code  of  all  nai 
congress  did  not  apply  to  ofiences  comi 
particular  sovereignty  of  a  fcnreign  pcvw 
or  robbery  committed  in  a  vessd  bekm 
in  fisLCt  as  well  as  in  right,  to  the  sul^ect^ 
and»  in  virtue  of  such  property,  subjed 
controL    But  it  applied  to  offences  com 

nadons,  by  persons  who,  by  taBun 
*188  eqpially  amendable  to  the  laws  of 

was  further  held,  in  the  case  of  di 
PiraUif^  Biki,  in  the  case  of  the  UmUd  j 
in  pursuance  of  the  same  principl^t  thi 
vessel  assumed  a  piratical  chaxacter,  am 
her  officers,  and  proceeded  on  a  piraticf 
all  claim  to  national  character,  and  th 
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material  what  was  ibe  jiational  character  of  the  vessel 
before  she  assumed  a  piratical  character.  Piracy  is  an 
offence  within  the  criminal  jurisdiction  of  all  nations.  It 
is  against  all  and  punished  by  all ;  and  the  plea  ofatUre- 
fais  acquitf  resting  on  a  prosecution  instituted  in  the  courts 
of  any  civilized  state^  would  be  a  good  plea  in  any  other 
civilized  state.  As  the  act  of  congress  of  1790  declares 
every  ofience  committed  at  sea  to  be  piracy,  which  would 
be  punishable  with  death  if  committed  on  land,  it  may 
be  considered  as  enlarging  the  definition  of  piracy,  so  as 
not  only  to  include  every  offence  which  is  piracy  by  the 
law  of  nations,  and  the  act  of  congress  of  1819,  but  other 
oEEences  which  were  not  piracy  until  made  so  by  statute. 
An  alien,  under  the  sanction  of  a  national  commission 
cannot  commit  piracy  while  he  pursues  his  authority.  His 
acts  may  be  hostile,  and  his  nation  responsible  for  them. 
They  may  amount  to  a  lawful  cause  of  war,  but  they  are 
never  to  be  regarded  as  piracy-*  The  Barbary  powers,  not- 
withstanding some  doubts  which  formerly  existed,  are  now, 
and  for  a  century  past  have  been,  regarded  as  lawful  pow- 
ers, and  not  pirates*  They  have  all  the  insignia  of  regular 
independent  governments^  and  are  competent  to  maintain 
the  European  relations  of  peace  and  war#  Cicero,  and, 
after  him,  Grotius,  define  a  regular  enemy  to  be  a  power 
which  hath  the  elements  or  constituents  of  a  nation, 
such  •as  a  government,  a  code  of  laws,  a  national  •189 
treasury,  the  consent  and  agreement  of  the  citizens, 
and  which  pays  a  regard  to  treaties  of  peace  and  alliance  ;•* 
and  all  these  things,  says  Bynkershoeck,*^  are  to  be  found 


•  MarterCa  Et»ay  on  Privatetrs  translated  by  Honw,  p.  42.  Mafimng*a 
Camm.  p.  112, 113.  States  generally  prohibit  their  subjects  from  taking  letters 
of  marque  from  a  foreign  power  without  the  |)emiission  of  their  sovereign ;  and 
treftties  ar«  numerous  in  which  the  contracting  parties  stipulate  that  if  the  subjects 
of  either  party  take  letters  of  morquo  from  tlio  enemies  of  the  other,  they  shall  be 
Ueatcd  as  pirates. 

^  Cic,  Philip.  4.  ch.  6.     GroliuSj  b.  3.  ch.  3.  sec.  I. 

^  Q.  t/.  Pub.  b.  1 .  ch.  17.     A  statk,  in  the  meaning  of  public  law,  ij  a  complete 


189  OF  THE  LAW  OF  NATIONS.  [Part  t 

among  the  states*  of  Barbary.  In  some  resp^ts  their 
laws  of  war  have  retained  the  barbarity  of  the  middle  ages, 
for  they  levy  tribute  or  contributions  on  all  such  Christian 
powers  as  are  not  able  to  protect  their  commerce  by 
force  ;  and  they  also  make  slaves  of  their  prisoners,  and 
require  a  heavy  ransom  for  their  redemption.  But  this, 
Bynkershoeck  insists,  is  conformable  to  the  strict  laws  of 
war ;  and  the  nations  of  Europe  who  carried  on  war  with 
the  Barbary  states,  such  as  Spain,  Naples,  Holland,  &c., 
have  heretofore  exercised  the  same  rule  of  ancient  war- 
fare, upon  the  principle  of  retaliation.  When  Lord  Ex- 
mouth,  in  1816,  attacked  Algiers,  and  compelled  the 
Dcy  to  term^  of  peace,  he  compelled  him  also  to  stipulate, 
that  in  the  event  of  future  wars  with  any  EuiiDpean  power, 
no  Christian  prisoners  of  war  should  be  consigned  to 
slavery,  but  they  should  be  treated  with  all  humanity  as 
prisoners  of  war,  until  regularly  exchanged,  according 
to  the  European  practice :  and  at  the  termination  of 
hostilities,  the  prisoners  should  be  restored  without  ran- 
som. By  that  treaty  of  peace,  upwards  of  10#0  prisoners 
belonging  to  Italy,  Spain,  Portugal,  Holland,  and  Greece, 
were  released  from  galling  slavery,  and  in  which  part 

of  them  had  subsisted  for  thirty-five  years.  This 
•190  stipulation  *in  favour  of  general  humanity,  deserves 

some  portion  of  that  exalted  eulogy  bestowed  by 
Montesquieu*  on  the  treaty  made  by  Gelon,  king  of  Sy-^ 
racuse,  with  the  Carthaginians.     It  would  have  been 


or  sclP-sufficiont  body  of  pcrsohs,  uhitod  together  in  ono  cotnmanity  for  the  de- 
fbnco  of  their  rights,  and  to  do  right  to  foreigners.  A  state  has  its  ofl&irs  and 
interests  ;  it  deliberates,  and  becomes  a  moral  person,  having  on  imderstanding 
and  will,  and  is  susceptible  of  obligations  and  laws.  QroHuSt  b.  1.  ch.  1.  aec.  14. 
Ibid,  b.  3.  ch.  3.  sec.  2.  Burlamaqvi,  Vol.  ii.  part  1.  ch.  4.  sec.  9.  VcUtel^  b.  I. 
ch.  1.  Respiiblica  est  caius  multitudiniSf  Juris  consensu  et  tUilitaiis  eomr 
munion  sociatus.  Cic.  dc  Repub.  lib.  1.  sec.  25.  The  State  is  founded  on 
the  relations  of  right.  Protection  is  its  aim  and  object,  and  that  protection  is  but 
another  word  for  justice,  or  the  obtaining  and  granting  to  every  one  his  due.  La 
Jiutfire  constitnle,  c^cstj  V6lat.  Cousin.  Lieler's  Political  Ethics,  vol.  i. 
*  Esprit  des  LoiXf  h.  10.  ch.  5. 
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Still  more  worthy  of  a  comparison,  if  it  had  not  left  colour 
for  the  construction,  that  the  renunciation  of  the  practice 
of  condemning  Christian  prisoners  of  war  to  slavery,  was 
to  be  confined  to  the  "  event  of  future  wars  with  any 
European  power;"  and  if  a  great  Christian  power  on 
this  side  of  the  Atlantic,  whose  presence  and  whose  trade 
are  constantly  seen  and  felt  in  the  Mediterranean,  had 
not  seemed  to  have  been  entirely  forgotten. 

But  notwithstanding  Bynkershoeck  had  insisted,  near 
a  century  ago,  that  captures  by  the  Barbary  powers 
worked  a  change  of  property  by  the  laws  of  war,  in  like 
manner  as  captures  made  by  regular  powers,  yet,  in  a 
case  in  the  English  admiralty  so  late  as  1801,*  it  was 
contended,  that  the  capture  and  sale  of  an  English  ship  by 
Algerines,  was  an  invaUd  and  unlawful  conversion  of 
the  property,  on  the  ground  of  being  a  piratical  seizure. 
It  was;  however,  decided,  that  the  African  states  had 
long  acquired  the  character  of  established  governments, 
and  that  though  their  notions  of  justice  differ  from  those 
entertained  by  the  Christain  powers,  their  public  acts 
could  not  be  called  in  question ;  and  a  derivative  title, 
founded  on  an  Algerine  capture,  and  matured  by  a  con- 
fiscation in  their  way^  was  good  against  the  original  owner. 
In  the  time  of  Richard  I.,  when  the  laws  of  Oleron  were 
compiled,  all  infidels  were,  by  that  code,**  regarded  as 
pirates,  and  their  property  liable  to  seizure  wherever 
found.  It  was  a  notion,  at  that  time,  that  such  persons 
could  not  have  any  fellowship  or  communion  with 
Christians. 

•In  a  case  which  occurred  in  1675,  Sir  Leoline   •lOl 
Jenkins  held,  that  the  coomiander  of  a  privateer 
regularly  commissioned,  was  liable  to  be  treated  as  a 
pirate,  if  he  exceeded  the  bounds  of  his  commission. 


•  Tbe  Helena,  4  Rob,  Rep,  3.  ^  Sec.  45. 

Vol.  L  27 
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Bynkershoeck  justly  opposes  this  dangerous  opinion  ^ 
and  the  true  rule  undoubtedly  is,  that  the  vessel  must 
have  lost  its  national  and  assumed  a  piratical  character, 
before  jurisdiction  over  it,  to  that  extent,  could  be  exer- 
cised. 

If  a  nattiral  bom  subject  was  to  take  prizes  belonging 
to  his  native  country,  in  pursuance  of  a  foreign  commis- 
sion, he  would,  on  general  principles,  be  protected  by 
his  commission  from  the  charge  of  piracy.  But  to  pre- 
vent the  mischief  of  such  conduct,  the  United  States  have 
followed  the  provisions  of  the  English  statute  of  11  and 
12  Wm.  in.  c.  7,  and  the  general  practice  of  other  na- 
tions,*' and  have,  by  the  act  of  congress  of  April  30th, 
1790,  sec.  9,  declared,  that  if  any  citizen  should  commit 
any  act  of  hostiUty  against  the  United  States,  or  any 
citizen  thereof,  upon  the  high  seas,  under  colour  of  any 
commission  from  any  foreign  prince  or  state,  or  on  pre- 
tence of  authority  from  any  person,  such  offender  shall 
^  be  adjudged  to  be  a  pirate,  felon,  and  robber,  and,  on 
being  thereof  convicted,  shall  suffer  death.  The  act  of 
<;ongrcss  not  only  authorizes  a  capture,  but  a  condemna- 
tion in  the  courts  of  the  United  States,  for  all  piratical 
aggressions  by  foreign  vessels ;  and  whatever  may  be 
the  responsibiUty  incurred  by  the  nation  to  foreign 
powers,  in  executing  such  laws,  there  can  be  no  doubt 
that  courts  of  justice  are  bound  to  obey  and  administer 
them.  All  such  hostile  and  criminal  aggressions  on  the 
high  seas,  under  the  flag  of  any  power,  render  property 
taken  i7i  delicto  subject  to  confiscation  by  the  law  of  nar 
tions.*^ 
sufe  Trade,  i^')  The  African  slave  trade  is  an  offence  against  the 
municipal  laws  of  most  nations  in  Europe,  and  it  is  d^ 


•  Q.  J.  Pub.  b.  1.  ch.  17.  «»  Vide  supra,  p.  100. 

'  Story,  J.,  11  WheaUmf  39—41. 
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claxed  to  be  piracy  by  the  statute  laws  of  England 
and  the  •United  States.  Whether  it  is  to  be  con-  •192 
sidered  as  an  offence  against  the  law  of  nations, 
independent  of  compact,  has  been  a  grave  question,  much 
litigated  in  the  courts  charged  with  the  administration  of 
public  law ;  and  it  will  be  useful  to  take  a  short  view  of 
the  progress  and  present  state  of  the  sense  and  practice 
of  nations  on  this  subject. 

Personal  slavery,  arising  out  of  forcible  captivity,  has 
existed  in  every  age  of  the  world,  and  among  the  most 
refined  and  civilized  people.  The  possession  of  persons 
so  acquired,  has  been  invested  with  the  character  of  pro- 
perty. Captives  in  war  were  sold  as  slaves  by  Greek 
and  Roman  commanders.  The  slave  trade  was  a  regu- 
lar branch  of  commerce  among  the  ancients ;  and  a 
great  object  of  Athenian  traffic  with  the  Greek  settle^ 
ments  on  the  Euxine,  was  procuring  slaves  from  the 
barbarians  for  the  Greek  market.'  In  modern  times, 
treaties  have  been  framed,  and  national  monopolies 
sought,  to  facilitate  and  extend  commerce  in  this  species 
of  property.  It  has  been  interwoven  in  the  municipal 
institutions  of  all  the  European  colonies  in  America,  and 
with  the  approbation  and  sanction  of  the  parent  states. 
It  forms  to  this  day  the  foundation  of  large  masses  of  pro- 
perty in  the  southern  parts  of  these  United  States.  But, 
for  half  a  century  past,  the  African  slave  trade  began  to 


*  MUfor£t  Hist.  vol.  iv,  p.  236.  Cattlo  and  glaves  constituted  the  principal 
riches  of  the  early  ages  of  Greece.  The  ByzantineSi  says  Polybius,  ( General 
History t  b.  4.  ch.  5,)  supplied,  fiom  the  Pontus,  the  Greeks  with  honey,  wax, 
salted  meats,  leather,  and  great  numbers  of  very  serviceable  slaves.  It  is 
mentioned  in  Scripture,  that  the  Tyrians  traded  with  the  Caucasian  provinces  for 
slaves :  "  Javan,  Tubal,  and  Meshcch,  traded  the  persons  of  men  and  vessels  of 
brass  in  thy  market."  Ezek.  xxvii.  13.  So  the  Carthagimann  exchanged  black 
slaves  from  the  interior  of  Africa,  in  their  commerce  and  barter  with  tlie  cities  of 
Italy  and  Grreece.  The  great  extent  of  the  slave  trade,  which  was  carried  on  by 
the  polished  nations  of  antiquity  settled  on  the  coasts  of  the  Mediterranean  with 
central  Africa,  by  means  of  caravans,  appears  from  Heeren  in  his  Historical 
Researches^  vol.  i.  on  the  land  trade  of  the  Carthaginians. 
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ourselves  were  not  Christians. 

my  be,  entered  into  tlic  hcKlsof  Eur 

make  so  many  useless  conventions,  to 

BUpuktion  in  favour  of  humanity  *• 

sently  that  this  suggestion  was,  in  ,01 

.nlo  practice  by  a  modern  Kuropean  c 

Ihe  constitution  of  tlio  United  Suit. 
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power  in  Congress  to  prohibit  the  imp 

o«<ir  the  expiration  of  tlie  year  1807 
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mencementof  an  epoch  in  tie  history  o 

inent.     Pnor  to  that  time,  congress  did 

Ulat  it  was  within  their  competence  to  c 
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of  March  22d,  1794,  and  May  10th,  1800,  the  citizens  of 
the  United  States,  and  residents  within  them,  were  pro- 
hibited from  engaging  in  the  transportation  of  slaves  from 
the  United  States  to  any  foreign  place  or  country,  or  from 
one  foreign  country  or  place  to  another,  for  the  purpose 
of  traffic.  These  provisions  prohibited  our  citizens  from 
all  concern  in  the  slave  trade,  with  the  exception  of  direct 
importation  into  the  United  States ;  and  the  most  prompt 
and  early  steps  were  taken,  within  the  hmits  of  the  con- 
stitution, to  interdict  also  that  part  of  the  traffic.  By  the 
act  of  2d  March,  1807,  it  was  prohibited,  under  severe 
penalties,  to  import  slaves  into  the  United  States,  after 
the  1st  January,  1808;  and,  on  the  20th  April, 
•1818,  the  penalties  and  punishments  were  in-  •194 
creased,  and  the  prohibition  extended  not  only  to 
importation,but  generally  against  any  citizen  of  the  United 
States  being  concerned  in  the  slave  trade.  It  has  been 
decided,*  that  these  statute  prohibitions  extend  as  well 
to  the  carrying  slaves  on  freight,  as  to  cases  where  they 
were  the  property  of  American  citizens,  and  to  carrying 
them  from  one  port  to  another  of  the  same  foreign  empire, 
as  well  as  from  one  foreign  country  to  another.  The  ob- 
ject was  to  prevent,  on  the  part  of  our  citizens,  all  coa- 
cem  whatever  in  such  a  trade. 

The  act  of  March  3d,  1819,  went  a  step  further,  and 
authorized  national  armed  vessels  to  be  sent  to  the  coast 
of  Africa,  to  stop  the  slave  trade,  so  far  as  citizens  or  resi- 
dents of  the  United  States  were  engaged  in  that  trade  ; 
and  their  vessels  and  effecls  were  made  liable  to  seizure 
and  confiscation.  The  act  of  16th  May,  1820,**  went 
still  further  and  declared,  that  if  any  citizen  of  the  United 


•  The  Merino,  9  Wheatonf  391.  The  declarations  of  the  master  connected 
with  has  acts  in  furtherance  of  the  voyage,  have  been  held  to  be  evidence  on  an 
indictment  against  the  owner  of  the  ship  under  the  actof  20th  April,  1818.  United 
States  V.  Gooding,  12  Wheaton,  460. 

^  Ch.  113.  sec.  4,  5. 


liriiig,  or  receive  sucli  pcrsgii  on  boju 
like  intent ;  or  should  forcibly  confiiu 
anj  negro  or  mulatto,  not  lawfully  bi 
intent  to  myTta  him  a  slave ;  or  should 
vessel,  ofier  to  sell  as  a  slave  any  ne 
beld  to  service  as  aibreaaid ;  or  sbonl 
or  on  any  tide  water,  transfer  or  delivi 
vessel,  any  such  negro  or  mulatto^  vi 
him  a  slave,  or  should  deliver  on  skc 
any  such  vessel,  any  negro  or  midatt 
such  citizen  or  person  should  be  sdjoc 
on  conviction,  should  anfier  death. 

It  is  to  be  observed,  that  the  stat 
where  our  municipal  jurisdicti(Mi  migb 
sistently  with  the  general  theory  of  p 
persons  of  our  citizens,  or  to  foreigl 

American  vessels.  Declaring' t 
•195   docs  not  miike  it  bo,  within  the 

law  of  nations,  if  it  were  not  SO  W 
and  the  legislature  intended  to  legislate 
bad  a  right  to  legislate,  over  their  i 
vessels.  The  question,  notwithstandi 
sions  in  the  statute,  still  remained  to  1 
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slave  trade  piratical ;  but  the  convention  for  that  purpose 
between  the  two  nations  has  not  as  yet  been  ratified, 
though  the  British  nation  have  carried  their  statute 
denunciation  of  the  trade  as  far  as  the  law  of  the  United 
States.' 

The  first  British  statute  that  declared  the  slave  trade 
unlawful,  was  in  March,  1807.**  This  was  a  great 
triumph  of  British  justice.  It  was  called  for  by  the 
sense  of  the  nation,  which  had  become  deeply  convinced 
of  the  impolicy  and  injustice  of  the  slave  trade  ;  and  by 
the  subsequent  statute  of  61  Geo.  HI.  the  trade  was  de- 
clared to  be  contrary  to  the  principles  of  justice,  hu- 
manity, and  sound  poUcy ;  and  lastly,  by  the  act  of  par- 
liament of  31st  March,  1824,  the  trade  is  declared  to  be 
piracy.*^  England  is  thus,  equally  with  the  United 
States,  honestly  and  zealously  engaged  in  promoting  the 
universal  abolition  of  the  trade,  and  in  holding  out  to  the 
world  her  sense  of  its  extreme  criminality.  Almost 
every  maritime  nation  in  Europe  has^  deUberately  and 
solemnly,  either  by  legislative  acts,  or  by  treaties  -  and 
other  formal  engagements,  acknowledged  the  injustice 
and  inhumanity  of  the  trade,  and  pledged  itself  to  pro- 


*  All  &cse  acts  of  congress  apply  exclusively  to  external  commerce  in  slaves. 
The  internal  commerce  within  the  United  States  in  slaves  is  left  to  the  control 
and  discretien  of  the  state  governments :  and  the  northern  states,  which  have 
abolished  slavery,  admit  of  no  internal  conunerco  in  slaves  within  their  respective 
fitates.  It  is  not  so  in  the  slave-holding  states.  Some  of  them  permit  a  traffic 
in  slaves  as  between  the  citizens  of  different  states ;  but  in  Maryland,  as  early  as 
1796,  it  was  declared  by  law,  to  be  unlawful  to  Tmport  or  bring  into  the  state,  by 
land  or  water,  any  slave  for  sale,  or  to  reside  within  the  state ;  and  every  slave 
brought  in  contrary  to  the  statute  was  declared  to  be  free.  And  in  the  constitu- 
tion of  Mississippi  of  1833,  the  introduction  of  slaves  into  the  state  as  merchan- 
dise, or  for  sale,  was  prohibited,  though  actual  settlers  were  allowed  until  1845 
to  purchase  slaves  firom  any  state  in  the  Union  and  bring  them  into  that  state  for 
their  individual  use. 

^  Stat.  47  Geo.  III. 

•  The  statute  of  3  and  4  Wm.  IV.  c.  78,  for  the  extinction  of  slavery,  has 
some  new  and  important  penal  provisions  respecting  the  dealing  in  slaves  on  the 
high  seas,  or  respecting  any  traffic  in  them. 
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mole  its  abolition.  By  the  treaty  of  Paris  of  the  30th 
May,  1814,  between  Great  Britniti  and  France,  Loms 
XVIII.  agreed  that  the  traffic  was  repugnant  to  the  prin- 
ciples of  natural  justice,  and  he  engaged  to  unite  his 

efforts  at  the  cnauing  congress,  to  induce  all  the 
•196   powers  of  chrisicndom  "lo  decree  the  abolition  of 

the  trade,  and  that  it  sliould  cease  definitively,  ob 
the  part  of  the  French  govemmenl,  in  the  course  of  Bn 
years.  The  ministers  of  the  principal  European  poi 
who  met  in  congress  at  Vienna,  on  the  8th  Fehniar^i' 
1S15,  solemnly  declared,  in  the  fare  of  Europe  and  the 
world,  that  the  African  slave  trade  had  been  regarded, 
by  just  and  enlightened  men,  in  all  ages,  as  repugnant 
10  the  principles  of  humanity  and  of  universal  morality, 
and  that  the  public  voice  in  all  civilized  countries  de- 
manded that  it  should  be  suppressed ;  and  that  the  uni- 
versal abolition  of  it  was  conJbrmable  to  the  spirit  of  the 
age,  and  the  generous  principles  of  the  alhed  powers. 
In  March,  1815,  the  emperor  Napoleon  decreed  that  the 
slave  trade  should  lie  abolished  ;  but  this  effort  of  ephe- 
meral power  was  afterwards  held  to  be  null  and  void,  as 
being  the  act  of  an  usurper;  and  in  July  foDowing, 
Louis  XVIII.  gave  directions  tliat  this  odious  and  wicked 
traffic  should  from  that  present  time  cease.  The  first 
French  decree,  however,  that  was  made  public,  aboUsh- 
iug  the  trade,  was  of  the  date  of  the  8lh  January,  1817, 
and  that  was  only  a  partial  and  modified  decree.*     In 


}l.  tin;  muiiml  ri^lit  of  wareh  «■ 
)  ooiiima,  wiihin  certain  Bpocifioil  wolera,  i.  o.,  along  the  wCBterti  coan  of  A&ica 
m  Cape  Verd,  or  15  dpj;.  N.  lat.  to  10  dcgre™  S.  of  die  equaioi — all  araaod 
islaoc]  of  MmlogaKCir  Ici  Af  cilfot  ef  SOlenguei  from  the  ulaod — [□  ihewioe 
tonccfrun]  ihe  rniul!  of  BniHI.nnd  from  the  consts  oT  the  isIomlB  of  Cuba  aod 
rto-Rlrc  Tlio  rishtiif  aoarcbing  tnTTxhant  veasols  tu  be  cunfined  ro  ahipa  of 
r,  under  special  authority  from  each  of  iho  Wo  governmcnls,  and  never  to  be  ex- 
liscd  upon  the  ships  of  hbt  of  either  nadoii.  The  United  Slates  bave  refuicd 
become  a  party  tij  any  coavGution  authoiuiDg  ibe  munul  rigbl  of  seaiUi. 
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Decembert  1817,  the  Spanish  government  prohibited  the 
purchase  of  slaves  on  any  part  of  the  coast  of  Africa, 
after  the  dlst  of  May,  1820 ;  and  this  was  in  pursuance 
of  the  treaty  between  Great  Britain  and  Spain  of  the 
2Sd  September,  1817,  made  for  the  aboUtion  of  the  slave 
trade.  In  January,  1818,  the  Portuguese  government 
made  the  like  prohibition  as  to  the  purchase  of  slaves  on 
any  part  of  the  coast  of  Africa  north  of  the  equator.  In 
1821,  there  was  not  a  flag  of  any  European  state,  which 
could  legally  cover  this  traflSc,  to  the  north  of  the  equa- 
tor ;  and  yet,  in  1825,  the  importation  of  slaves  covertly 
continued,  if  it  was  not  openly  countenanced,  from  the 
Rio  de  La  Plata  to  the  Amazon,  and  through  the  whole 
American  Archipelago-* 


*  Report  of  a  Committee  of  the  Home  of  Repreientative*  of  the  VnUed 
States,  February  16ikt  1825.  See  ako,  the  Quarterly  Review,  No.  68  and 
No.  89.  p.  243—246.  Allison's  History  of  Europe,  vol.  6.  p.  128, 129,  and 
English  parlubiientaiy  discussions  and  documents.  It  appears,  that  the  African 
sl&TO  trade  was  carried  on  to  an  enormous  extent  down  to  the  year  1839.  The 
trade  was  principally  between  Africa  and  Brazil  and  Cuba.  In  1828,  45,000 
African  slaves  were  imported  into  the  city  of  Rio  Janeiro.  But  by  a  convention 
between  Englitnd  and  Braizil,  in  1826,  it  was  made  pira:tical  for  the  subjects  of 
Brazil  to  be  engaged  in  the  trade  after  the  year  1830 ;  and  it  is  understood  that 
die  government  of  Brazil,  in  1831,  not  only  put  a  stop  by  law  to  the  importation 
{£  slsves,  but  declared  that  all  slaves  thereflftet  imported  should  be  free,  and 
imposed  a  heavy  assessment  on  the  importers,  and  provided  for  the  transporta- 
tion  of  such  negroes  back  to  Africa.  In  the  treaty  concluded  10th  September, 
1822,  between^  Great  Britain  and  the  Imalmi  of  Muscat,  the  latter  agreed  to 
idbaGsh  the  foreign  slave  trade  forever  in  his  dominions.  So  by  the  treaty  of  the 
23d  October,  1817,  between  Great  Britain  and  Radama,  king  of  Madagascar,  it 
was  agreed  that  there  should  be  throughout  all  the  dominions  of  the  king;  of 
Madagascar,  an  entire  cessation  of  the  sole  or  transfer  of  slaves.  And  in  the 
treaty  of  commerce  and  navigation  between  Great  Britain  and  the  United  pro- 
vinces of  Rio  do  La  Plata,  February  2d,  1825,  it  was  agreed  by  the  latter  to 
prohibit  all  persons  subject  to  its  jurisdiction,  by  the  most  solemn  lavtrs,  from' 
taking  any  share  in  the  slave  trade,  and  yet  it  was  stated  by  hi^  ^thority  in  the 
British  parliament.  May,  1838,  as  a  matter  of  fact,  and  agreed  to  afterwards  in 
an  address  to  the  Queen,  that  notwithstanding  all  the  eflforts  of  Great  Britain  to 
put  down  the  slave  trade,  it  still  continued,  little  diminished  in  extent  and  much 
aggravated  in  horror.  Portugall  was  the  principal  offender.  What  was  once  a  l^al 
had  become  now  a  contraband  traffic.  She  had  systematically  and  gi-ossly  vio- 
lated her  treaty  engagemenu  on  that  subject.  Since  1829  there  had  been  153 
Portuguese  vessels  seized  a:s  slavers,  containing  upvrarda  of  163,000  slaves,  and 

Vol,  I.  28 


197  OP  THE  LAW  OP  NATIONS.  [Part  I:'" 

The  case  of  the  Amcdit^  wns  the  earliest  decision 
in  the  English  courts  on  iho  great  question  touching 
the  legality  of  tlie  slave  trade,  on  general  principles  of 
international  law.  That  was  the  case  of  an  Atnerican 
vessel,  emiiloyed  in  carrying  slaves  from  the  coast  of 
Africa  to  a  Spanish  colony.  She  was  captured  by  an 
English  cruiser,  and  the  vessel  and  cargo  were  con- 
demned to  the  captors,  in  a  vice-admiralty  court  in  the 
West  Indies,  and,  on  appeal  to  the  court  of  appeals  in 
England,  tlic  judgment  was  affirmed.  Sir  Wm.  Grant, 
who  pronounced  the  opinion  of  the  court,  Dbser\ed,  that 
the  slave  trade  being  abolished  by  both  England  and 
the  United  Slates,  the  court  was  authorized  to  assert, 
that  the  trade,  abstiuctly  speaking,  could  not  have  a 
legitimate  existence,  and  was,  yrima /ack;  illegal,  upon 
principles  of  universal  law.  The  claimant,  to  entide  hiin 
to  restitution,  must  show  aifirmatively  a  right  of  property 
under  the  municipal  laws  of  his  own  country ;  for,  if  it 
be  unprotected  by  his  own  municipal  law,  he  can  have 
no  right  of  profxirty  in  human  beings  carried  as  his 
slaves,  for  sucli  a  chum  is  contrary  to  the  principles  of 
justice  and  humanity.  The  Fortuna,^  was  condemned  on 
ihc  authority  of  tlie  AmcJie,  and  the  same  opinion 
"19S  was  ngain  aliirmed.  But  in  tlie  subsequent  "case 
of  the  Diana,"  the  doctrine  was  not  carried  so  fiir 
as  to  hohl  the  trade  hself  tobo  piracy,  or  a  crime  against 
the  law  of  nations.  A  Swedish  vessel  was  taken  by  a 
British  cruiser  on  the  coast  of  Africa,  engaged  in  carrying 
slaves  from  Africa  to  a  Swedish  island  in'  the  West 
Inches,  and  she  was  restored  to  die  owner,  on  the  ground 
that  Sweden  had  not  then  prohibited  the  trade,  and  had 


]'<Ht>i).ill  limi  »ii>CF  rtiot  prrincl  iro 
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•  1  Acloi^'i  Rrp.  240. 

^\Dod^OH'tAd«,.Rtp.6\. 

'  1  Dcdtn;  Ad->.  Etp.  95. 
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tolerated  it  in  practice.  England  had  abolished  the  trade 
as  unjust  and  criminal,  but  she  claimed  no  right  of  en- 
forcing that  prohibition  against  the  subjects  of  those 
states  which  had  not  adopted  the  same  opinion;  and 
England  did  not  mean  to  set  herself  up  as  the  legislator, 
and  custos  moruMy  for  the  whole  world,  or  presume  to 
interfere  with  the  commercial  regulations  of  other  states. 
The  principle  of  the  case  of  the  Amedie  was,  that  where 
the  municipal  law  of  the  country  to  which  the  parties  be- 
longed had  prohibited  the  trade,  English  tribunals  would 
hdd  it  to  be  illegal,  upon  general  principles  of  justice  and 
huoianity,  but  they  would  respect  the  property  of  persons 
engaged  in  it  under  tii6  sanction  of  the  laws  of  their  own 
country. 

The  doctrine  of  these  cases  is,  that  the  slave  trade,  ab- 
stractedly speaking,  is  immoral  and  unjust,  and  it  is  illegal, 
when  declared  so  by  treaty,  or  municipal  law ;  but  that 
it  is  not  piratical  or  illegal  by  the  common  law  of  nations, 
because  if  it  were  so,  every  claim  founded  on  the  trade 
would  at  once  be  rejected  every  where,  and  in  every 
court,  on  that  ground  alone. 

The  whole  subject  underwent  further,  and  a  most  full, 
elaborate,  and  profound  discussion,  in  the  case  of  the  Le 
Louis.^  A  French  vessel,  owned  and  documented  as  a 
French  vessel,  was  captured  by  a  British  armed  force  on 
the  coast  of  Africa,  after  resistance  made  to  a  demand  to 
visit  and  search.  She  was  carried  into  Sierra  Leone,  and 
condemned  by  a  court  of  vice-admiralty,  for  being 
concerned  •in  the  slave  trade,  contrary  to  the  French  •199 
law.  On  appeal  to  the  British  high  court  of  admi- 
ralty, the  question  respecting  the  legaUty  of  the  capture 
and  condemnation  was  argued,  and  it  was  judicially  deci- 
ded, that  the  right  of  visitation  and  search,  on  the  high  seas, 
did  not  exist  in  time  of  peace.    If  it  belonged  to  one  na- 

•  2  Dodton'$  Adm.  Rep,  210. 
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tion,  it  equally  belonged  to  all,  and  would  lead  to  gij 
tic  niiscliief,  and  universal  war.  Other  nations  bad 
fused  to  accede  to  the  EogliBh  proposal  of  a  reciprocal 
right  of  search  in  the  African  seas,  and  it  would  require 
an  express  convention  to  give  the  right  of  search  in  time 
of  peace.  The  slave  trade,  though  unjust,  and  condemned 
by  the  statute  law  of  England,  was  not  piracy,  nor  was 
it  a  crime  by  the  universal  law  of  nations.  To  make  it 
piracy,  or  such  a  crime,  it  must  have  been  so  considered 
and  treated  in  practice  by  all  civilized  states,  or  made 
so  by  virtue  of  a  general  convention.  On  the  contrary, 
it  had  been  carried  on  by  all  nations,  even  by  Great  Bri- 
tain herself,  until  within  a  few  years,  and  was  then  car- 
ried on  by  Spain  and  Portugal,  and  not  absolutely  pnv 
hibilcd  by  France.  It  was,  theretbrc,not  a  criminal  traf- 
fic by  the  law  of  nations  ;  and  every  nation,  independent 
of  treaty,  retained  a  legal  right  to  carry  it  on.  No  one 
nation  had  a  right  to  tbrce  the  way  to  the  liberation  of 
Africa,  by  trampling  on  the  independence  of  other  states; 
or  lo  procure  an  eminent  good  by  means  that  were  un^ 
lawful ;  or  to  press  forward  to  a  great  principle,  by  break- 
ing through  other  great  principles  that  stood  in  the  way. 
The  condemnation  of  the  French  vessel  at  Sierra  Leone 
was,  therefore,  reversed ;  and  ttie  penalties  imposed  by 
the  French  law,  (if  any  there  were,)  were  left  to  be  en- 
Ibrced,  not  in  an  English,  but  in  a  French  comt. 

The  same  subject  was  brought  into  discussion  in  the  K.  B. 
in  lS20,in  Madrazo  v.  Willcs.'     The  court  held,  that  the 

British  statutes  against  die  slave  trade,  were  only 
•200  applicable  'to  British  subjects,  and  only  rendered 

the  slave  trade  unlawful  when  carried  on  by  them- 
The  British  parliament  could  not  prevent  the  subjects  of 
odier  states  from  carrying  on  the  trade  out  of  the  limits 
of  tlic  British  dominions.    If  a  ship  be  acting  contrary 

•  3  Bameir.  4-  AldtrMon,  S/JS. 
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tx)  the  general  law  of  nations,  she  is  thereby  subject  to 
condemnation ;  but  it  is  impossible  to  say  that  the  slave 
trade  was  contrary  to  the  law  of  nations.  It  was,  until 
lately,  carried  on  by  all  the  nations  of  Europe ;  and  a 
practice  so  sanctioned  can  only  be  rendered  illegal,  on 
the  principles  of  international  law,  by  the  consent  of  all 
the  powers.  Many  states  had  so  consented,  but  others 
had  not,  and  the  cases  had  gone  no  further  than  to  estab- 
lish the  rule,  that  ships  belonging  to  countries  that  had 
prohibited  the  trade,  were  Uable  to  capture  and  condem- 
nation, if  found  engaged  in  it. 

The  final  decision  of  the  question  in  this  country,  has 
been  the  same  as  in  the  case  of  the  Le  Louis.  In  the 
case  of  the  La  Jeune  Eugenie,^  it  was  decided  in  the  cir- 
cuit court  of  the  United  States,  in  Massachusetts,  after  a 
masterly  discussion,  that  the  slave  trade  was  prohibited 
by  universal  law.  But  subsequendy,  in  the  case  of  the 
ArUdope^  the  supreme  court  of  the  United  States  declared 
that  the  slave  trade,  though  contrary  to  the  law  of  nature, 
had  been  sanctioned,  in  modem  times,  by  the  laws  of  all 
nations  who  possessed  distant  colonies ;  and  a  trade  could 
not  be  considered  as  contrary  to  the  law  of  nations,  which 
had  been  authorized  and  protected  by  the  usages  and  laws 
of  all  commercial  nations.  It  was  not  piracy,  except  so 
far  as  it  was  made  so  by  the  treaties  or  statutes  of  the 
nation  to  which  the  party  belonged.  It  might  still  be 
lawfully  carried  on  by  the  subjects  of  those  nations  who 
have  not  prohibited  it  by  municipal  acts  or  treaties.*^ 

*  2  MaunCs  Rep.  409. 
^  10  Wheaton,  66. 

*  The  doctrine  in  the  case  of  the  Antelope  and  in  the  English  cases  therein 
referred  to  is,  that  right  of  bringing  in  for  adjudication,  in  time  of  pea^;,  foreign 
vessels  engaged  in  the  slave  trade,  and  captured  on  the  high  seas  for  that  cause, 
did  not  eidst ;  and  vessels  so  captured  would  be  restored  unless  the  trade  was 
also  unlawful  and  prohibited  by  the  country  to  which  the  vessel  belonged,  and  if 
a  claim  be  put  in  for  Afiricaus  as  slaves  and  property,  the  onus  probandit  is 
thrown  upon  the  claimant  to  make  specific  proof  of  the  individual  proprietary 
interest,  according  to  the  laws  of  the  country  to  which  the  vessel  belongs. 


PART  II. 

OF  THE  GOVERNMENT  AND   CONSTITUTIONAL 
^  JURISPRUDENCE  OP  THE  UNITED  STATES. 


LECTURE  X. 

OF   THE   HISTORY  OF   THE   AMERICAN   UNION. 

The  government  of  the  tJnited  States  was  erected  by 
the  free  voice  and  joint  will  of  the  people  of  America,  for 
their  common  defence  and  general  welfare.  Its  powers 
apply  to  those  great  interests  ^hich  relate  to  this  country 
in  its  national  capacity,  and  which  depend  for  their 
stability  and  protection  on  the  consolidation  of  the  Union. 
It  is  clothed  with  the  principal  attributes  of  political  sove- 
reignty, and  it  is  justly  deemed  the  guardian  of  our  best 
rights,  the  source  of  our  highest  civil  and  political  duties,^ 
and  the  sure  medns  of  national  greatness.  The  consti- 
tution and  jurisprudence  of  the  United  States  deserve  the 
most  accurate  examination ;  and  an  historical  view  of  the 
rise  and  progress  of  the  Union,  and  of  the  establishment 
of  the  present  constitution,  as  the  necessary  fruit  of  it< 
will  tend  to  show  the  genius  and  value  of  the  government, 
and  prepare  the  mind  of  the  student  for  an  investigation 
of  its  powers. 

The  association  of  the  American  people  into  one  body 
politic,  took  place  while  they  were  colonies  of  the  British 
empire,  and  owed  allegiance  to  the  British  crown.     That 


1 
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ihc  union  of  tliis  country  was  essentia!  to  its  safety,  ita' 
prosperity  and  its  greatness,  had  been  generally  known,,' 
anil  frequently  avowed,  long  before  the  late  revolution) 
or  the  claims  of  the  Britisli  parliament  which  produced 
l^it.     The  people  of  the  New-England  colonies  were  very 
'""  early  in  the  liabil  of  confederating  togcUicr  for  their  coi 
moil  defence.     As  their  origin  and  tlieir  interests  w 
tlie  same,  and  dieir  manners,  their  religion,  their  Irn 
and  their  civil    institutions,  exceedingly  sintilar, 
were  naturally  led  to  a  very  intimate  connexion, 
were  governed  by  the  same  wants  and  wishes,  the 
sympalhios  and  spirit-     The  colonies  of  Massachusci 
Plymouth,  Connecticut,  and  New-Haven,  as  early 
1G43,  under  the  impression  of  danger  from  the  sllrroui 
ing  tribes  oflndians,  and  for  protection  against  the  cl 
and  encroach  men  1:4  el"  ihcir  Dutch  ueldibour.*,  entered 
into  a  league  offensive  and  defensive,  which  they  declared 
should  be  firm  and  perpetual,  and  be  distinguished  by 
the  name  of  the  United  Colonics  of  New-England.     By 
their  articles  of  confederation,  each  colony  was  to  have 
exclusive  jurisdiction  within  its  own  territory ;  and  in 
every  war,  offensive  and  defensive,  each  of  the  confe- 
derates was  to  furnish  its  quota  of  men  and  money  in  a, 
ratio  to  its  population  ;  and  a  congress  of  two  commis- 
sioners, delegated  from  each  colony,  was  to  be  held 
annually,  with  power  to  deliberate  and  decide  on  all 
affairs  of  war  and  peace,  and  on  all  points  of  common 
concern ;  and  every  determination,  in  which  three  fourths 
in  number  of  the  assembly  concurred,  was  to  be  binding 
upon  the  whole  confederacy," 

This  association  may  be  considered  as  the  foundatioD 


Hazar,rt  Slote  I'aprrs.  iOli.  S83.  ,'.00.  Ilulchinton-i  Uiilorg  of  MaaO' 
ait,  vtil  i.  p.  13-1.  ISe.  R>,brrlioa'i  I'ailhvniom  Hiilory  nf  Atneriea, 
<.  p.  191,  VJ1.  Wiiilknipa  Hiit.  of  AV^ii-Kny/anrf,  l.i/Sarngf,  vij.  ii.  p. 
liajUei'  IliHarical  Mcmeir,  vnl.  ii.  p.  1  IB.  TrambiUri  Hitt.  of  Cett- 
cut,  vul.  i.  p.  1^4.    I'tgmoulh  Colong  LaKi,  opp.  ji.  303.  edit.  I83C. 
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of  a  series  of  efibrts  for  a  more  extensive  and  more  per- 
fect union  of  the  colonies.  It  contained  some  pro- 
vident and  •jealous  provisions,  calculated  to  give  •203 
security  and  stability  to  the  whole.  It  provided 
that  no  two  colonies  were  to  join  in  jurisdiction,  without 
the  consent  of  all ;  and  it  required  the  hke  unanimous 
consent,  to  admit  any  other  colony  into  the  confederacy ; 
and  if  any  one  member  violated  any  article  of  it,  or  any 
way  injured  another  colony,  the  commissioners  of  the 
other  colonies  were  to  take  cognizance  of  the  matter,  and 
determine  upon  it.  In  this  transaction,  and  under  the 
authority  of  this  union,  the  New-England  colonies  acted 
in  fact  as  independent  states,  and  free  from  the  control 
of  any  superior  power,  because  the  civil  war  in  which 
England  was  then  involved,  occupied  the  whole  atten- 
tion of  the  mother  country ;  and  this  first  step  towards 
a  future  independence  was  suffered  to  pass  without  much 
notice,  and  without  any  animadversion.  The  confede- 
racy subsisted,  with  some  alterations,  for  upwards  of 
forty  years,  and,  for  part  of  that  time  with  the  counte- 
nance of  the  government  in  England.  It  was  not  dis- 
solved until  the  year  1686,  when  the  charters  of  thq 
New-England  colonies  were  in  effect  vacated  by  a  com- 
mission from  king  James  II.* 

The  people  of  this  country,  after  the  dissolution  of  this 
earliest  league,  continued  to  afford  other  instructive 
precedents  of  association  for  their  safety.  A  congress  confWM 
of  governors  and  commissioners  from  other  colonies,  as 
well  as  from  New-England,  was  occasionally  held,  to 
make  arrangements  for  the  more  effectual  protection  of 
our  interior  frontier,  and  we  have  an  instance  of  one  of 
these  assemblies  at  Albany  in  1722.**  But  a  much  more 
interesting  congress  was  held  there  in  the  year  1754, 


*  Hutchinson's  History  of  MtusachusettSj  vol.  i.  p.  126,  note. 
^  SmUfCs  History  of  New-York,  vol.  i.  p.  171. 
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and  it  consisted  of  commissioners  from  New-Hampshirf^i 
Massachusetts,  Rhode-Island,  Connecticut,  New-York, 
Pennsylvania,  and  Maryland,  and  it  was  called  at  the 
instance  of  the  lords  commissioners  for  trade  and  the 
plantations,  to  take  into  consideration  the  best  mea^s  of 
defending  America,  in  ca^  of  a  war  with  France,  which 

was  then  impending.  The  object  of  th|3  {ilngli^h 
^204  ^administration  in  calling  this  conventioa,  w^  in 

reference  to  treaties  of  friendship  with  the  Indian 
tribes ;  but  the  cplonies  had  more  eidarged  views  t  ^M^  the 
commissioners  which  met  in  congress,  and  who  enrolled 
among  their  number  some  of  the  most  distinguis^ied  names 
in  our  colonial  history,  asserted  and  promulgated  several 
invaluable  truths,  the  proper  reception  of  which  in  the 
minds  of  their  countrymen,  prepared  the  way  for  their 
future  independence,  and  our  present  greatness.  One 
of  the  colonies  (Massachusetts)  expressly  instructed  her 
delegates  to  enter  into  articles  of  union  and  confederation 
with  the  other  colonies,  for  their  general  security  in  peace 
as  well  as  in  war.  The  convention-  unanimously  re- 
solved, that  a  union  of  the  colonies  was  absolutely  nece^ 
sary  for  their  preservation.  They  rejected  all  proposals 
for  a  division  of  the  colonics  into  separate  confedersicies, 
and  proposed  a  plan  of  federal  government,  consisting  of 
a  general  council  of  delegates^  to  be  triennially  chosen 
by  the  provincial  assemblies,  and  a  president  general;  to 
be  appointed  by  the  crown.  In  this  council  wa3  vested, 
subject  to  the  immediate  negative  of  the  president,  and 
the  eventual  negative  of  the  king  in  council,  t^  rights  of 
war  and  peace,  in  respect  to  the  Indian  nations ;  and  the 
confederacy  was  to  embrace  aU  the  then  existing  colo- 
nies, from  New-Hampshire  to  Georgia.  The  council 
were  to  have  authority  to  make  laws  for  the  government 
of  new  settlements,  upon  territories  to  be  purchased  from 
the  Indians,  and  to  raise  troops  and  build  forts,  and  even 
to  equip  vessels  of  force,  to  guard  the  coasts  and  protect 
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tfade^  ad  W6ll  on  the  ocean  as  upon  the  lakes  and  rivers. 
They  were  likewise  to  make  laws,  and  lay  and  levy 
getieral  duties,  imposts,  and  taices,  for  those  neces- 
sary purposes.*  But  the  times  were  •not  yet  ripe,  •S05 
not  the  minds  of  men  sufficiently  enlarged,  for  such 
fit  comprehensive  proposition  :  and  this  bold  project  of  a 
continental  union  had  the  singular  fate  of  being  rejected^ 
toot  only  on  tfie  part  of  the  crown  but  by  every  provin- 
cial assembly.  It  was  probably  supposed,  on  the  one 
hadd,  that  the  operation  of  the  union  would  teach  the 
Colonies  the  secret  of  their  own  strength,  and  the  proper 
means  to  give  it  activity  and  direction ;  while,  on  the 
Other,  the  colonies  were  jealous  of  the  preponderating 
ifdiuence  of  the  royal  prerogative.  We  were  destined 
to  remain,  for  some  years  longer,  separate,  and,  in  a 
OonSiderable  degree,  alien  commonwealths,  emulous  of 
each  other  in  obedience  to  the  parent  state,  and  in  devo- 
tion to  het  interests ;  but  jealous  of  each  other's  pros- 
pOrity,  and  divided  by  policy,  institutions,  prejudice  and 
tii&riners.  So  strong  was  the  force  of  these  considera- 
tions, and  so  exasperated  were  the  people  of  the  colonies 
hi  their  disputes  with  each  other  concerning  boundaries 
6xkd  charter  claims,  that  Doctor  Franklin  (who  was  one 
of  the  commissioners  to  the  congress  that  formed  the 
plaft  of  union  in  1764)  observed  in  the  year  1760,  that  a 
Ut^n  of  the  colonies  against  the  mother  country  was 
6bSolote)y  impossible,  or  at  least  without  being  forced 
by  the  most  grievous  tyranny  and  oppression.** 


«  PrmMin's  Worki,  ediM  by  Sparks,  vol.  m.  p.  22—55.  Smitk't  Huiary 
iff  New  York,  vol.  ii.  219—225,  MarshalVs  Life  of  WcukingUm,  voL  L  note 
S.     Maeeadkitaem  HiHorical  CoUecUont,  vol.  vii.  p,  203—214. 

*  FrankHWe  Work;  edited  by  Sparks,  vol.  iv.  p.  42.  Governor  Fownal, 
in  kb  wmk  on  The  Admimstration  of  the  Colonies,  (the  4th  edition  of  which 
itppttend  in  1768,)  declared  that  the  colonies  had  no  one  principle  of  association 
tthKWigst  them,  and  that  their  manner  of  settlement,  diversity  of  charters,  con- 
SScthig  ihterests,  and  mutual  rivalship  and  jealousies,  would  render  a  union  im- 
^meticable !  p.  35,  36.  93. 
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coMWM  The  great  value  of  a  federate  union  of  the  colonies  had, 
however,  sunk  deep  into  the  minds  of  njen.  The  subject 
was  familiar  to  our  colonial  ancestors.  They  had  been 
in  the  habit,  especially  in  seasons  of  danger  and  difficulty, 
of  forming  associations,  more  or  less  extensive.  The  ne- 
cessity of  union  had  been  felt,  its  advantages  perceived, 
its  principles  explained,  the  way  to  it  pointed  out,  and 
the  people  of  this  country  were  led  by  the  force  of 
•206  irresistible  motives,  •to  resort  to  the  same  means  of 
defence  and  security,  when  they  considered  that 
their  Uberties  were  in  danger,  not  from  the  vexatious  and 
irregular  warfare  of  the  Indian  tribes,  but  from  the  formi- 
dable claims,  and  still  more  formidable  power,  of  the  parent 
state.  The  assertion  by  the  British  parliament  of  an  un- 
qualified right  of  binding  the  colonies  in  aU  cases  whatso- 
ever, and  specifically  of  the  right  of  taxing  them  without 
their  consent,  and  the  denial  by  the  colonies  of  the  right 
of  taxation  without  representation,  and  the  attempt  of  the 
king  and  parliament  to  enforce  it  by  the  power  of  the 
sword,  were  the  immediate  causes  of  the  American  revo- 
lution. Soon  after  the  first  unfriendly  attempt  upon  our 
chartered  privileges,  by  the  statute  for  raising  a  revenue 
in  the  colonies  by  mea-ns  of  a  stamp  duty,  a  congress  of 
delegates  from  nine  colonies  was  assembled  at  New-York 
in  October,  1765,  upon  the  recommendation  of  Massachur 
setts,  and  they  digested  a  bill  of  rights,  in  which  the  sole 
power  of  taxation  was  declared  to  reside  in  their  own 
colonial  legislatures.^    This  was  preparatory  to  a  more 


»  2  BelkfMf/i  N.  H.  p.  326.  JoumdU  of  the  Auembly  of  the  Colony  of 
N.  Y.J  October  J  1765.  MarshaWt  Life  of  Waekington^  vol.  ii.  app.  No.  5. 
Pitkin's  Political  and  CivU  History  of  the  UniUdStateSj  vol.  i.  p.  178—186. 
app.  No.  7f  Sf  9.  The  6th  and  7th  chapters  of  the  first  volume  of  Mr.  Pitkin'$ 
History y  contain  a  clear,  authentic,  and  veiy  interesting  detail  of  the  lesolutionfl 
and  acts  of  the  British  parliament,  relating  to  America,  subsequently  to  the  peace 
of  1763;  ofthe  proceedings  of  the  British  go>'emment  to  enforce  them;  and  of  the 
spirit  of  opposition  and  resistance  which  they  met  with  on  the  part  of  the  colonies. 
The  resistance  kept  pace  with  the  parliamentary  impositioDS,  and  was  constamly 
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extensive  aad  general  association  of  the  colonies,  which 
took  place  in  September,  1774,  and  laid  the  foundations    conmat 
of  our  independence  and  permanent  gloiy.     The  more"'"''^ 
serious  claims  of  the  British  parliament,  and  the  impend- 
ing oppressions  of  the  British  crown  at  this  last  criti- 
cal period,  induced  the  twelve  colonies,  which  ♦wei'e  ♦207 
spread  over  this  vast  continent  from  Nova  Scotia  to 
Georgia,  to  an  interchange  of  opinions  and  views,  and  to 
unite  in  sending  delegates  to  Philadelphia, "  with  authority . 
and  direction  to  meet  and  consult  together  for  the  common 
welfare."    In  pursuance  of  their  authority,  this  first  conti- 
nental congress,  whose  names  and  proceedings  are  still  fa- 
miliar to  the  present  age,  and  will  Uve  in  the  gratitude  of  a 
distant  posterity,  took  into  consideration  the  afflicted  state 
of  their  country ;  asserted,  by  a  number  of  declaratory  reso- 
lutions, what  they  deemed  to  be  the  unaUenable  rights  of 
English  freemen ;  pointed  out  to  their  constituents  the  sys- 
tem of  violence  which  was  preparing  against  those  rights ; 
and  bound  them  by  the  most  sacred  of  all  ties,  the  ties  of 
honour  and  of  their  country,  to  renounce  commerce  with 
Great  Britain,  as  being  the  most  salutary  means  to  avert  the 
one,  and  to  secure  the  blessings  of  the  other.*    These 


growing  in  strength,  activity,  and  determined  purpose,  until  it  was  consummated 
by  the  permanent  union  of  the  colonies  in  1774. 

'  The  most  material  of  those  declaratory  resolutions  was  the  one  which  stated, 
that,  as  the  colonists  were  not,  and  could  not  properly  he,  represented  in  the  British 
parliament,  they  were  entitled  "  to  a  free  and  exclusive  power  of  legislation  in  their 
aeveral  provincial  legislatures,  in  all  cases  of  taxation  and  internal  polity,  subject 
only  to  the  negative  of  their  sovereign."  The  colonies,  from  the  earliest  periods 
of  the  settlement  of  the  country,  with  the  exception  of  Pennsylvania,  whose  char- 
ter recognized  the  force  of  such  laws,  had  generally  claimed  under  their  charters  an 
exemption  fix>m  the  operation  of  the  British  navigation  acts,  and  of  their  system  of 
conunercial  monopoly ;  and  they  had  by  all  indirect  means,  short  of  open  resist- 
ance, evaded  the  force  of  those  laws,  and  assumed  the  right  to  a  free  trade.  ( 1 
Hutch.  Hist.  322.)  But  the  congress  of  1774,  in  the  spirit  of  conciliation,  re- 
nounced every  such  pretension,  and  declared  that  "from  the  necessity  of  the  case 
and  in  regard  to  the  mutual  interests  of  both  countries,  they  cheerfully  consented 
to  the  operation  of  such  acts  of  the  British  parliament  as  were,  bona  fide,  restrained 
to  the  regulation  of  their  external  commerce,  for  the  purpoie  of  securing  the  comr 
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resolutions  rpceived  prompt  and  universal  obedience, 
and  the  Union,  being  thus  auspiciously  formed,  it 
wtis  coniinued  by  a  succession  ot'  delegates  in  con- 
gress ;  and  llirough  every  period  of  the  war,  and  through 
every  revolution  of  our  government,  t}iis  Union  has 
been  revered  and  cherished,  as  the  guardian  of  oor 
peace,  and  tlie  only  solid  ibundalion  of  national  indo] 
denco. 

In  May,  1775,  a  congress  again  assembled  at  IMiilo- 
delphia,  and  was  cloihod  with  ample  diecretionaiy 
powers.  The  delegates  were  chosen,  as  tliose  of  the 
preceding  congress  had  been,  ptirlly  by  the  pnpolar 
branch  of  the  colonial  legislatures  when  in  session,  but 
principally  by  conveations  of  the  people  lO  the  several 
colonies.'  They  were  instructed  to  "  concert,  agree  upon, 
direct,  order,  and  prosecute,"  such  measHres  as  they 
should  deem  most  fit  and  proper,  to  obtain  redress  of 
American  grievances,  or,  in  more  general  terms,  tbey 
were  to  take  care  of  the  liberties  of  the  country.*" 

Soon  after  this  meeting,  Georgia  acceded  to,  and  com- 
pleted the  confederacy  of  the  thirteen  colonies.  Hos- 
tilities had  already  commenced  in  the  province  of  Masstb- 
chusetts,  and  tlic  claim  of  the  British  parliament  to  an 
unconditional  and  unlimited  sovereignty  over  the  colonies, 
was  to  be  asserted  by  an  appeal  to  arms.  The  con- 
tinental congress,  charged  with  the  protection  of  the  rights 
and  interests  of  the  people  of  the  united  colonies,  atid 
intrusted  with  the  power,  and  sustained  by  the  zeaJ  and 
confidence  of  their  constituents,  prepared  for  resistance. 
They  pubUshed  a  declaration  of  the  causes  and  necessity 


fiviiil  mlvantogei  of  ihcBhiiip  empire  to  the  mothpt eoitnlry,  and  tbccoranwr- 

il  bowfit*  of  iu  rrspeniTP  mcmbcre:  fitluding  every  idea  of  laxaliou,  t*- 

Tnat  or  external,  for  railing  a  revcnae  on  the  rubjecti  in  Anerica  mlhmU 

fir  conient."    Jovmali  of  Cotigreii,  vol.  i. 

•  Jennali  of  Congren,  of  Mny,  I7T5,  p.  63-74. 

"  Hid.  vol.  i.  p.  74. 
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of  t^lpng  Up  arms,  aad  proceeded  immediately  to  levy 
and  org^iiiza  oq  army,  to  prescribe  rules  for  the  govern- 
meat  of  their  land  and  naval  forces,  to  contract  debts, 
and  emit  a  paper  currency  upon  the  faith  of  the  Union ; 
^xxd  gradually  assuming  all  the  powers  of  national  soye^ 
reigpty,  they  at  last,  on  the  4th  day  of  July,  1776,  took 
q.  separate  ai^d  equal  station  among  the  nations  of  the 
earth,  by  declaring  the  united  colonies  to  be  free  and  in- 
dependent states. 

•T^is  memorable  declaration,  in  imitation  of  that  pub*  DeciaraUon 
li^h^d  by  the  Uiuted  Netherlands  on  a  similar  dtnce.*^"' 

ocpa^ioq,  recapitulated  ^the  oppressions  of  the  •209 
British  king*  asserted  it  to  be  the  natural  right  of 
eyery  people  to  withdraw  from  tyranny,  and  with  the 
dignity  and  the  fortitude  of  conscious  rectitude,  it  conr 
tained  q.  soleipn  appeal  to  mankind,  in  vindication  of  the 
pecessity  of  the  measure.  By  this  declaration,  made  **in 
thjB  pame,  pnd  by  the  authority  of  the  people,"  the  colonies 
'were  absolved  from  all  allegiance  to  the  British  crown,  and 
all  political  connexion  between  them  and  Great  Britain 
was  totally  dissolved-  The  principle  of  self-preservation, 
and  the  right  of  every  community  to  freedom  and  happi- 
ness, gave  a  sanction  lo  this  separation.  When  the  govern- 
ment established  over  any  people  becomes  incompetent 
to  fulfil  its  purpose,  or  destructive  to  the  essential  ends 
for  which  it  was  instituted,  it  is  the  right  of  that  people, 
founded  on  the  law  of  nature  and  the  reason  of  mankind, 
and  supported  by  the  soundest  authority,  and  some  very 
illustrious  precedents,  to  throw  off  such  government,  and 
provide  new  guards  for  their  future  security.  This  right 
is  the  more  apparent,  and  the  duty  of  exercising  it  be- 
comes the  more  clear  and  unequivocal,  in  the  case  of  colo- 
nies which  are  situated  at  a  great  distance  from  the  mother 
country,  and  which  cannot  be  governed  by  it  without 
vexatious  and  continually  increasing  inconvenience ;  and 
when  they  have  arrived  at  maturity  in  strength  and  re- 
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sources,  or,  in  the  language  of  Montesquieu,  which  ha 
applied  to  our  very  case,  "  when  they  have  grown  gretlj^ 
nutions  in  tlic  forests  they  were  sent  to  inhabil."  If,  r 
addition  to  tlicse  intrinsic  causes,  gradually  and  powei 
fully  tending  to  a  separadon,  the  parent  stale  shook] 
think  fit,  in  the  arrogance  of  power  and  superiority,  t 
deny  to  her  colonies  tlie  equal  blessings  of  Ler  own  fre 
government,  and  should  put  forth  a  claim  to  an  unlimited 
control,  in  her  own  discretion,  over  all  their  rights,  and* 
the  whole  aiJ  ministration  of  their  affairs,  the  consequeocffe 
would  tlien  be  aUnost  inevitable,  that  the  colonists  wooJ 
rise,  and  repel  the  claim  ;  and  more  certainlywotrf 
"210  this  be  tlie  case,  if  'they  were  a  spirited  and  ii 
tclligcnc  race  of  men,  true  la  themselves,  and  joi 
to  their  posterity. 
I  of  Tl)c  genera!  opinion  in  favor  of  the  importance  and 
value  of  tlic  union,  appears  evident  in  all  the  proceed- 
ings of  congress  ;  and  as  early  as  the  declaration  of  in- 
depcntlence,  it  was  thought  expedient,  for  its  security 
and  duration,  to  define  with  precision,  and  by  a  formed 
instrument,  the  nature  of  our  compact,  the  powers  of 
congress,  and  the  residuary  sovereignty  of  the  states. 
On  the  lllh  of  June,  1776,  congress  undertook  to  digest 
and  prepare  articles  of  confederation.  But  the  business 
was  attended  with  much  embarrassment  and  delay,  and, 
notwithstanding  these  states  were  then  surrounded  by 
the  same  imminent  dangers,  and  were  contending  for  the 
same  illustrious  prize,  it  was  not  until  the  15th  of  No- 
vember, 1777,  that  congress  could  so  far  unite  the  dis" 
cordant  interests  and  prejudices  of  thirteen  distinct  com- 
munities, as  to  agree  to  the  articles  of  confederation. 
And  when  those  articles  were  submitted  to  the  state 
legislatures  for  their  perusal  and  ratification,  they  were 
declared  to  he  the  result  of  impending  necessity,  and  of 
a  disposition  for  concihation,  and  that  they  were  agreed 
to,  not  for  their  intrinsic  excellence,  but  as  the  best  system 
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which  could  be  adapted  to  the  circumstances  of  all,  and, 
at  the  same  time,  afford  any  tolerable  prospect  of  general 
assent.* 

These  celebrated  articles  met  with  still  greater  obsta- 
cles in  their  progress  through  the  states.     Most  of  the 
legislatures   ratified  them   with   a  promptitude  which 
showed  their  sense  of  the  necessity  of  the  confederacy, 
and  of  the  indulgence  of  a  Uberal  spirit  of  accommodation. 
But  Delaware  did  not  accede  to  them  until  the  year  1779, 
and  Maryland  expUcitly  rejected  them.**     She  instructed 
her  delegates  to  withhold  their  assent  to  the  articles,  until 
lliere  was  an  amendment,  or  additional  agreement,   to 
appropriate  the  uncultivated  and  unpatented  lands 
itt  the  western  parts  of  the  Union,  as  a  common  •fund  •211 
to  defray  the  expenses  of  the  war.*  These  lands 
were  claimed  by  the  states  within  whose  asserted  Umits 
and  jurisdiction  they  were  situated,  and  several  of  them, 
from  a  deep  sense  of  the  importance  of  the  union,  agreed 
to  an  unconditional  ratification  of  the  articles,  or,  in  other 
words,  to  a  separate  confederacy  between  the  states  so 
ratifying  the   same,  though   Maryland,   or  other  states, 
should  withhold  their  approbation  and  sanction.**     The 
legislature  of  New-York,  by  their  acts  of  23d  of  October, 
1779,  and  19th  of  February,  1780,  even  consented  to  a 
release  of  the  unsettled  lands  in  the  western  part  of  the 
state,  for  the  use  and  benefit  of  such  of  the  United  States 
as  should  become  members  of  the  federal  alliance ;  and 
to  resign  the  jurisdiction,  as  well  as  the  right  of  pre- 
emption, over  her  waste  and  uncultivated  territory.     The 
refusal  of  Maryland,  so  long  persisted  in,  gave  encour- 


•  JoumaU  of  Congre$gf  vol.  iii.     Tho  instructions  given  to  the  delegates  to 

•  the  continental  congress  by  the  several  colonial  congresses,  conventions  and  as- 

•  semblies  in  1776,  and  prior  to  the  <leclaration  of  independence,  contained  an  ex- 
.  press  reservation  to  each  colony,  of  the  sole  and  exclusive  regulation  of  its  own 

•  internal  government,  police  and  concerns. 

b  Ibid.  vii. 

*  JoumaU  of  Conp-esi,  vol.  v.  p.  200.  ^  Ibid,  vol,  v. 

Vol.  I.  30 


gll  JURISPHITDENCE  OF  [Pirt. 

Dgement  to  tlie  enemy,  aad  iniured  the  common  cause, 
and  damped  the  bopes  of  the  friends  of  America  at  home 
and  abroatl.  These  considerations  at  last  induced  that 
state  to  make  a  generous  sacrifice  of  her  pretensions ; 
and  on  the  Ist  of  March,  1781,  and  which  was  upwards 
of  three  years  from  their  first  promulgation,  the  articles 
of  confederation  received  the  unanimous  approbation  of 
the  United  >Statc8. 

The  difficulties  which  impeded  the  framing  and 
adopting  the  articles  of  confederation,  even  during  the 
pressure  of  a  common  calamity,  and  which  nothing  at  last 
but  a  sense  of  common  danger  could  surmount,  form  a 
fltriking  exam])le  of  the  mighty  force  of  local  interests  and 
discordant  passions,  and  they  teach  a  monitory  lesson  of 
moderation  to  political  councils. 

Notwithstanding  the  artirles  of  con  federation  conferred 
upon  congress  (though  in  a  very  imperfect  manner,  and 
under  a  most  unskilful  organization)  tlie  chief  rights  of 

political  supremacy,  the  jura  summi  imperii,  by 
•212  which  our  'existence  as  an  independent  people 

was  bound  up  together,  and  known  and  acknow- 
ledged by  the  nations  of  the  world ;  yet  they  were,  in 
fact,  but  a  digest,  and  even  a  limitation,  in  the  shape  of 
a  written  compact,  of  those  undefined  and  discretionary 
sovereign  powers,  which  were  delegated  by  the  people 
of  the  colonies  to  congress  in  1775,  and  which  had  been 
Jreely  exercised,  and  impUcitly  obeyed.'     A  remarkable 


■  TtH>  j^vnrnmpitt  iif  the  Union  is  connidpT^  to  havo  been  revoludonary  in  it* 
naiurp,  from  its  first  inatiiutiim  bj-  llir  pmfle  uf  the  fiolonion,  in  1774,  down  U 
iW  flniil  rutifirntioii  Of  the  artii^lpi  nf  rontnlcmtiim  in  1731 ;  uid  ■(>  hav[>  potwued 
powpti  ndpqiiiilo  to  pveiy  imlinnnl  cmergpiify.  iumI  a>^Titen,iivo  n-ilh  the  object  to 
be  attained.  (Paicnon,  J.,  Iredell,  J.,  and  Dlair,  J.,  in  Pcnhollow  v.  Doane,  3 
Dall.  Rep.  80.  ifl.  !>i.  III.  Daar't  Abr.  vol  9.  app.  p.  1.  13.  16.  SI.  25. 
Judjcc  WiLton,  in  hiioipimcnt  in  support  of  tbc  cirdiooncc  otcoagteta  oTDEcem- 
\XT  Sift,  1781,  im^oqwfsting  tlie  Bank  of  North  Amprica.  Hi/tiw'i  n'orkt, 
«il.  iii,  307.  .SVnrj'*  C«n,m.  /m  /he  CoKiiil»lio»,  vol.  1.  p.  186—191.)  Mr. 
Mndiwm,  «'bo  «n*  ii  mrinber  iif  rongrrsj.  at  thi'  linip,  says  tlitt  the  memhen' 
nero  generally  of  opinion  dint  ibcy  ba4  tio  pon-er  under  the  lecendy  adofited 
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instance  of  the  exercise  of  this  original,  dormant,  and 
vast  discretion,  appears  on  the  journals  of  congress  the 
latter  end  of  the  year  1776.  The  progress  of  the  British 
arms  had,  at  that  period,  excited  the  most  alarming  ap- 
prehensions for  our  safety,  and  congress  transferred  to 
the  commander  in  chief,  for  the  term  of  six  months, 
complete  dictatorial  power  over  the  liberty  and  property 
of  the  citizens  of  the  United  States,  in  like  manner  as  the 
Roman  senate,  in  the  critical  times  of  the  republic,  was 
wont  to  have  recourse  to  a  dictator,  ne  quid  respvblica 
detrimenti  capiat.*  Such  loose,  undefined  authority  as 
the  Union  originally  possessed,  was  absolutely  incom- 
patible with  any  regular  notions  of  Uberty.  Though  it 
was  exercised,  in  the  instance  we  have  referred  to,  and 
in  other  strong  cases,  with  the  best  intentions,  and  under 
the  impulse  of  an  irresistible  necessity,  yet  such  an  ir- 
regular sovereignty  never  can  be  durable.  It  will 
either  dwindle  into  insignificance,  or  degenerate  into 
despotism. 

The  powers  of  congress,  as  enumerated  in  the  articles  of  imbecility 
confederation,  would  perhaps  have  been  competent  for  all  fjdereuoal"' 
the  essential  purposes  of  the  Union,  had  they  been  duly  dis- 
tributed among  the  departments  of  a  well-balanced  gov- 
ernment, and  been  carried  down,  through  the  medium  of 
a  national  judicial  and  executive  power,  to  the  indi- 
vidual citizens  •of  the  Union.     The  exclusive  cog-  •213 
nizance  of  our  foreign  relations,  the  rights  of  war 
and  peace,  and  the  right  to  make  unlimited  requisitions 
of  men  and  money,  were  confided  to  congress,  and  the 
exercise  of  them  was  binding  upon  the  states.     But,  in 


articles  of  confederation,  to  incorporate  the  bank.  They  were  in  fact  impelled 
to  do  it  firom  the  great  expediency,  if  not  absolute  necessity  of  the  institution,  to 
sustain  the  war  and  our  credit.  The  Madison  Papers,  vol.  i.  104.  According  to 
Mr.  Dane,  the  government  of  the  United  States  has  passed  through  three  foi-ras 
1.  The  revolutionary ;  2.  The  confederate  ;  3.  The  constitutional ;  and  the  first 
and  the  third  proceeded  equally  firom  the  people  in  their  original  capacity. 
•  Journals  of  Congress,  vol.  ii.  p.  475. 
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imitation  of  all  the  former  omfederacies  of  independent 
slates,  eillicr  in  aucieot  Greece  or  in  raoclera  Euroj>e,  tlui 
articles  of  confederation  carried  the  decrees  of  the  fede- 
ral council  to  the  stales  in  their  sovereign  or  coUecliva 
capacity.  This  was  the  great  fundaraental  defect  in  the 
confederation  of  1731  ;  it  led  to  its  eventual  overthrow  ; 
and  it  has  proved  pernicious  or  destrnclive  to  all  other 
federal  governments  which  adopted  the  principle.  Dia- 
obedicnce  to  the  laws  of  the  Union  must  either  be  sul>*' 
mitted  to  hy  the  goverument  to  its  own  disgrace,  or  those 
laws  must  he  enforced  by  arms.  The  mild  influence  o^' 
the  civil  magistrate,  however  strongly  it  may  be  felt  and 
obeyed  by  private  individuals,  will  not  be  heeded  by  aB' 
organized  conmiunity,  conscious  of  its  sLreugth  atull 
swayed  by  its  passions.  The  history  of  the  federal  goT- 
ernmcnts  of  Greece,  Ccnnaiiy,  Swirzerlanil,  ;iiid  Holland, 
aiford  melancholy  examples  of  destructive  civil  war 
springing  from  the  disobedience  of  the  separate  members. 
I  will  mention  only  a  single  instance  to  this  effect,  taken 
from  the  generally  uninteresting  annals  of  the  Swiss  can- 
tons. By  one  of  the  articles  of  the  Helvetic  allieuice,  the 
cantons  were  bound  lo  submit  any  difference  which  mi^t 
arise  between  them  to  arbitrators.  In  the  year  1140,  a 
dispute  arose  between  Zuric  on  the  one  side,  and  the 
cantons  of  Schweilz  and  Glaris  on  the  other,  respecting 
some  territorial  claims.  Zuric  refused  to  submit  to  a  de- 
cision against  her,  and  the  contending  parties  took  to 
arms.  All  Switzerland  was  of  course  armed  against 
Zuric,  ihe  refractory  member.  She  sought  protection 
from  her  ancient  enemy,  the  house  of  Austria,  and  the 
controversy  was  not  terminated  in  favour  of  the  federal 
decree,  until  afiur  .six  years  of  furious  and  destructive 

"214       "Had  dicre  been  sufficient  energy  in  the  govem- 

•  HM.  dt  la  Confyd.  Hell,  par  WallcviBt,  Uv.  5.     Planta't  HUt.  of  Bmt- 
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ment  of  the  United  States,  under  the  articles  of 
confederation,  to  have  enforced  the  constitutional  requi- 
sitions, it  might  have  proved  fatal  to  public  liberty  ;  for 
congress,  as  then  constituted,  was  a  niost  unfit  and  unsafe 
depository  of  political  power,  since  all  the  authority  of 
the  nation^  in  one  complicated  mass  of  jurisdiction,  was 
vested  in  a  single  body  of  men.  It  was,  indeed,  exceed- 
ingly fortunate,  as  the  event  has  subsequently  shown, 
that  the  state  legislatures  even  refused  to  confer  upon 
congress  the  right  to  levy  and  collect  a  general  impost, 
notwithstanding  the  refusal  appeared  to  be  extremely 
disastrous  at  the  time,  and  was  deeply  regretted  by  the 
intelligent  friends  of  the  union.  Had  such  a  power  been 
granted,  the  effort  to  amend  the  confederation  would 
probably  not  have  been  made,  and  the  people  of  this 
country  might  have  been  languishing,  to  this  day,  the 
miserable  victims  of  a  feeble  and  incompetent  union* 

There  was  no  provision  in  die  articles  of  confederation, 
enabling  congress  to  add  a  sanction  to  its  laws.  In 
this  respect,  they  were  more  defective  than  some  of  the 
other  federal  governments  which  are  to  be  met  with 
in  history.  The  Amphictyonic  council,  in  Greece,  had 
authority  to  fine  and  punish  their  refractory  states. 
Lacedemon  and  Phocis  were  both  prosecuted  before 
the  council  of  the  Amphictyons,  (which  was  a  council  of 
the  representatives  of  twelve  nations  of  Greece,)  and  all 
the  Greek  states  were  required  by  proclamation  to  en- 
force the  decree.  The  Germanic  diet,  as  it  formerly  ex- 
isted, could  put  its  members  under  the  ban  of  the  empire, 
by  which  their  property  was  confiscated ;  and  it  was  aided 
in  enforcing  obedience  to  its  laws  by  a  federal  judiciary, 
and  an  executive  head.*     Congress,  under  the  old  con- 


•  The  imperial  chamber  had  appellate  jurisdiction  only.  Its  senfcnccs  were 
carried  into  execution  againnt  refitict4»ry  states,  by  the  military  force  of  the  circles. 
Pfeffclf  Abr.  Chro.  de  VHUt.  d'AUemagne,  tome  ii.  p.  100.  Potter's  Const, 
Hist.  p.  355. 
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federation,  like  the  states  general  under  the  Dutch 
•215  confederacy,  *were  restricted  from  any  construc- 
tive assumption  of  power,  however  essential  it 
might  have  been  deemed  to  the  complete  enjoyment  and 
exercise  of  that  which  was  given.  No  express  grant 
conveyed  any  implied  power ;  and  it  is  easy  to  perceive, 
that  a  strict  and  rigorous  adherence  to  the  letter  of  the 
grant,  without  permission  to  give  it  a  liberal  and  equita- 
ble interpretation,  in  furtherance  of  the  beneficent  ends 
of  the  government,  must,  in  many  cases,  frustrate  en- 
tirely the  purposes  of  the  power.  A  government  too 
restricted  for  the  due  performance  of  its  high  trusts,  wiU 
either  become  insignificant,  or  be  driven  to  usurpation. 
We  have  examples  of  this  in  the  government  of  the 
United  Netherlands,  before  it  was  swept  away  by  the 
violence  of  the  French  revolution.  While  that  govern^ 
ment  moved  within  its  constitutional  limits,  it  was  more 
absolutely  nerveless  than  any  other  government  which 
ever  existed.  The  states  general  could  neither  niake 
war  or  peace,  or  contract  alliances,  or  raise  money,  with- 
out the  consent  of  every  province ;  nor  the  provincial 
states  conclude  those  points,  without  the  consent  of  every 
city  having  a  voice  in  their  assemblies.  The  conse- 
quence was,  that  the  federal  head  was  frequently  in- 
duced, by  imperious  necessity,  to  assume  power  unwar- 
ranted by  the  fundamental  charter  of  the  union,  and  to 
dispense  with  the  requisite  unanimity.  This  was  done 
in  the  years  1648,  1657,  and  1661,  as  well  as  in  another 
strong  instance  in  1668,  given  by  Sir  William  Temple, 
and  of  which  he  was  the  author." 


•  Temple' 9  Works,  vol.  i.  p.  115.  128.  337.  In  1781,  a  report  was  mode  by 
a  committee  of  congress  for  submitting  to  the  states  an  amendment  to  the  13th 
article  of  the  conf«.'ileration  then  recently  subscribed  by  all  the  stateft,  in  which 
amendment  it  was  to  be  provided,  that  in  case  of  refusal  or  neglect  of  any  one  or 
more  of  tlic  confederatctl  states,  to  abide  by  and  obey  the  determinationd  of  con- 
gress, in  respect  to  requisitions  of  men  and  money,  agreeably  to  the  appordooed 


i 
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The  former  confederation  of  this  country  was  defec- 
tive, in  not  giving  complete  authority  to  congress  to  inter- 
fere in  contests  between  the  several  states,  and  to  pro- 
tect each  state  from  internal  violence  and  rebellion.  In 
many  respects  our  confederation  was  superior  to  those 
of  Germany,  Holland,  or  Switzerland,  and  particularly 
in  the  absolute  prohibition  to  the  several  states, 
from  any  interference  or  *concem  in  foreign  or  •SIG 
domestic  alliances,  or  from  the  maintenance  of  land 
or  naval  forces  in  time  of  peace.  But  in  the  leading 
features  which  I  have  suggested,  and  in  others  of  inferior 
importance,  it  was  a  most  unskilful  fabric,  and  totally 
incompetent  to  fulfil  the  ends  for  which  it  was  erected. 
Almost  as  soon  as  it  was  ratified,  the  states  began  to  fail 
in  a  prompt  and  faithful  obedience  to  its  laws.  As  dan- 
ger receded,  instances  of  neglect  became  more  frequent, 
and  before  the  peace  of  1783,  the  inherent  imbecility  of 
the  government  had  displayed  itself  with  alarming 
rapidity.  The  delinquencies  of  one  state  became  a  pre- 
text or  apology  for  those  of  another.  The  idea  of  sup- 
plying the  pecuniary  exigencies  of  the  nation,  from  re- 
quisitions on  the  states,  was  soon  found  to  be  altogether 
delusive.  The  national  engagements  seem  to  have  been 
entirely  abandoned.*     Even  the  contributions  for  the 


qnotBA,  congress  might  employ  the  land  and  naval  forces  of  the  United  States  to 
compel  compliance  by  the  delinquent  states,  and  to  make  distress  of  the  property 
of  such  state  and  its  citizens,  and  also  prohibit  and  prevent  their  trade  and  com- 
merce with  other  states  and  with  foreign  powers.  Mr.  Madison,  and  even  General 
Washington,  perceived  the  necessity  of  such  a  coercive  federal  power.  The 
Madigon  Papers,  vol.  i.  p.  81.  86.  88.  But  the  power  was  never  formally  pro- 
posed to  the  states  or  granted,  and  if  it  had  been,  it  never  would  or  oould  have 
been  executed,  without  leading  to  the  destruction  of  the  Union. 

•  The  efforts  of  Robert  Morris,  the  superintendent  of  finance,  in  the  years 
1781  and  1782,  to  infuse  some  portion  of  life  and  energy  into  the  languishing 
powers  of  the  confederation,  were  incessant,  devoted,  and  masterly ;  and  his  ap- 
peals to  the  interests  and  honour  of  the  states,  were  most  eloquent,  but  utterly 
unavailing.^  See,  among  others,  his  Circular  Letters  to  the  Governors  of  the 
States,  of  the  date  of  January  3d,  February  15th,  May  16th,  and  October  21st, 
1782,  and  his  Letters  to  Congress  of  February  11th,  and  May  17th,  1782,  and 
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onlinaiy  expenses  of  the  government,  fell  almost  entirely 
ujMti  the  t\i'o  states  which  bad  the  most  domestic  rosoor- 
ecs.  Attempts  were  very  early  made  fay  congress,  and 
in  remonstrances  the  moat  maidy  and  persuasive,  to 
obtain  from  the  seTeraJ  slates  the  right  of  levying,  for  a 

limited  time,  a  general  impost,  for  the  exclusive 
•217   •pur]io3c  of  providing  for  the  discharge   of  llie 

nalioiial  debt.  It  was  found  impracticable  to  unite 
the  states  in  any  provision  for  tlie  national  safety  and 
honour.  Interfering  regulations  of  trade,  and  interfering 
claims  oi'  territory,  were  dissolving  the  friendly  attach- 
ments, anrl  the  sense  of  common  interest,  which  had 
cemented  and  sustained  the  union  during  the  arduous 
struggles  of  the  revolution.  Sjfmptoms  of  distress,  and 
marks  of  humiliation,  were  rapidly  accumulating.  It 
was  with  itifficiilty  ihal  the  ;itlL>iiliaii  «\'  thi_'  stales  cmild 
be  sufficiently  exerted  to  induce  them  to  keep  up  a  suffi- 
cient representation  in  congress  to  form  a  quorum  for 
business.  The  (itiances  of  the  nation  were  annihilated. 
The  wliolc  army  of  the  United  Slates  was  reduced,  in 
1784,  to  80  persons,  and  the  states  were  urged  to  pro- 
vide some  of  the  militia  to  garrison  the  western  posts. 
In  short,  to  use  the  language  of  the  authors  of  the 
Federalist,  "each  state,  yielding  to  the  voice  of  immedi- 
ate interest  or  convenience,  successively  withdreyr  its 
support  from  llic  confederation,  till  the  frail  and  tottering 
edifice  was  ready  to  fall  upon  our  heads,  and  to  crush 
us  beneath  its  ruins." 

Most  of  the  federal  constitutions  in  the  world  have 


Morcli  17lh,  1783.     Dij^omalic  Cnrropoadeace,  edited  bj  J.  Sporiis,  vol,  lii. 
Here  we  may  bqv,  if  cvur  it  might  bo  imly  "lud, 

Si  Fcrgatna  dexlra 
D^en^i  paiienf,  tliam  hac  drjttaa  /uitient; 
nnil  ilie  pcniMil  tiT  tlw  orij.'iniil  correspiniilpiicc  uf  Mr.  Morris,  whilo  HI  ibe  bead 
of  the  fiimncinl  JeportRient  of  the  United  Slates,  mn  not  but  awaken  in  tbe  bnutl 
of  i1h>  preitont  geiieiatiai),  in  rcipect  [i>  the  talents  and  services  of  ihnt  aectn)- 
pUalied  ststcsnian,  iho  most  livdy  eentlnicnts  of  odminidan  and  gntiitude. 
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degenerated  or  perished  in  the  same  way,  and  by  the 
same  means.  They  are  to  be  classed  among  the  most 
defective  political  institutions  which  have  been  erected 
by  mankind  for  their  security.  The  great  and  incurable 
defect  of  all  former  federal  governments,  such  as  the 
Amphictyonic,  the  Achaean,  and  Lycian  confederacies, 
in  ancient  Greece ;  and  the  Germanic,  the  Helvetic,  the 
Hanseatic,  and  the  Dutch  republics,  in  modern  history, 
is,  that  they  were  sovereignties  over  sovereigns,  and 
legislations,  not  for  private  individuals,  but  for  commu- 
nities in  their  political  capacity.  The  only  coercion  for 
disobedience  was  physical  force,  instead  of  the  decree 
and  the  pacific  arm  of  the  civil  magistrate.  The  inevita- 
ble consequence,  in  every  case  in  which  a  member  of 
such  a  confederacy  chooses  to  be  disobedient,  is  either  a 
civil  war,  or  an  annihilation  of  national  authority. 

•The  first  effort  to  relieve  the  people  of  this  •SIS  ^f^^^^^^^^l*^; 
country  from  a  state  of  national  degradation  and  ^^^ 

ruin,  came  from  Virginia,  in  a  proposition  from  its  legis* 
lature  in  January,  1786,  for  a  ccmvention  of  delegates 
from  the  several  states  to  regulate  our  commerce  with 
foreign  nations.  The  proposal  was  well  received  in 
many  of  the  other  states,  and  five  of  them  sent  delegates 
to  a  convention  which  met  at  Annapolis,  in  September, 
1786.*     This  small  assembly,  being  only  a  partial  repre- 


•  Though  the  proximate  origin  of  the  federal  convention  of  1787  was  the  pro- 
position from  Virginia  in  17 86,  yet  the  necessity  of  a  national  convention,  with 
fall  authority  to  amend  and  reorganize  the  government,  was  first  suggested,  and 
ftdly  shown  hy  Colonel  Hamilton,  in  1780,  while  he  was  an  aid  to  General 
Washington.  In  his  masterly  and  very  extraordinary  letter,  (considering  his  age 
of  only  23  years,)  addressed  to  the  Honoiuablc  James  Duane,  a  member  of  con- 
press  from  New-York,  in  the  summer  of  1780,  he  showed,  most  manifestly,  the 
«lefccts  and  absolute  inefficiency  of  the  articles  of  confederation ;  and  that  tho 
United  States,  for  their  safety  and  happiness,  if  not  for  their  future  existence, 
iCood  in  need  of  a  national  government,  clothed  with  the  requisite  sovereign 
powers,  such  as  the  confederation  theoretically  contained,  but  without  possessing 
any  fit  organs  to  receive  them.  This  letter  is  to  be  seen  at  lax^  in  "  The  Life 
of  Alexander  Hamilton,  by  his  Son,  John  C*  Hamilton,"  vol.  i,  p.  284 — 305. 
The  earliest  legislative  suggestion  of  a  convention  for  the  purpose  of  reforminjj^ 

Vol.  I.  31 
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sentation  of  the  states,  and  being  deeply  sensible  of  tiie 
radical  defects  of  the  system  of  the  existing  federal 
government,  thought  it  inexpedient  to  attempt  a  pardal, 
and  probably  only  a  temporary  and  delusive  alleviaticm 
of  our  national  calamities.  They  concurred,  therefore, 
in  a  strong  application  to  congress  for  a  general  conven- 
tion, to  take  into  consideration  the  situation  of  the  United 
States,  and  to  devise  such  further  provisions  as  should 
be  proper,  to  render  the  federal  government  not  a  mere 
phantom,  as  heretofore,  but  a  real  government,  adequate 
to  the  exigencies  of  the  union.  Congress  perceived  the 
wisdom,  and  felt  the  patriotism  of  the  suggestion,  and 
recommended  a  convention  of  delegates  from  the  several 
states,  to  revise,  amend,  and  alter  the  articles  of  con- 
federation. All  the  states,  except  Rhode  Island,  ac- 
ceded to  the  proposal,  and  appointed  delegates,  who 
assembled  in  a  general  convention  at  Philadelphia,  in 
May,  1787. 
General  This  was  a  crisis  most  solemn  and  eventful,  in  respect 
^onvjnuoD  ^^  ^^^  future  fortuuc  and  prosperity.     All  tlie  fruits  of  the 


tho  government,  was  the  concurrent  resolutions  of  the  two  houses  of  the  legisla- 
ture of  New- York,  pa.ssed  on  tho  20ih  and  21st  of  July,  1782.  They  were 
introdncctl  into  tho  senate  by  Geneiiil  Schuyler,  and  they  stated,  that  "  the 
i-adical  source  of  most  of  our  embaiTassments  was  the  want  of  sufficient  power 
in  congi-es.^ ;  that  the  confederation  was  defective  in  several  essential  points,  par> 
ticularly  in  not  vesting  the  federal  government,  either  with  a  power  of  providing 
revenue  for  itself,  or  witli  asceitained  and  productive  fluids;  that  its  defects  could 
not  be  n»paired,  nor  the  powers  of  congress  extended,  by  partial  deliberations  of 
the  states  separately,  and  that  it  would  be  advisable  to  propose  to  congress  to 
recommend,  and  t^  each  sUitc  to  adopt,  the  measure  of  assembling  a  general 
convention  of  the  states,  specially  authorized  to  revise  and  amend  tlio  confedera- 
tion." Neto-York  JouriuiU  of  the  SciicUe  and  Assembly j  July  20th  and  21st, 
1702. 

Then*  is  no  doubt  of  the  justness  of  tho  inference,  drawn  by  his  son,  (Life  of 
Hamilton,  vol.  i.  p.  405,)  that  Colonel  Hamilton,  who  was  attending  tho  legisla- 
ture when  the  nMolutions  passed,  and  who  had  an  interview  with  a  joint  com- 
mittee of  ilie  two  hotjses  in  his  public  character  under  tho  superintendent  of 
finance,  and  who  was  at  the  same  time  chosen  a  delegate  in  congress  by  the  legis- 
lature, was  the  distingiiishetl  individual  who,  by  his  wisdom  suggested^  and  by 
his  inriuonce  promoted,  that  earliest  authoritative  measuxe  taken  for  a  general 
convention  of  the  states. 
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revolution,  and  perhaps  the  final  destiny  of  republican 
government,  were  staked  on  the  experiment  which  was 
thea  to  be  made  to  reform  the  system  of  our  national 
compact.  Happily  for  this  country,  and  probably  as  aus- 
piciously for  the  general  liberties  of  mankind,  the  con- 
vention combined  a  very  rare  union  of  the  best  talents, 
experience,  information,  patriotism,  probity,  and  charac- 
ter, which  the  country  afforded :  and  it  commanded  that 
universal  public  confidence  which  such  qualifications 
were  calculated  to  inspire.  After  several  months  of  tran-  7 
quil  deliberation,  the  convention  agreed,  with  un- 
precedented unanimity,  on  the  *plan  of  government  *219 
which  now  forms  the  constitution  of  the  United 
States.  This  plan  was  directed  to  be  submitted  to  a  con- 
vention of  delegates,  to  be  chosen  by  the  people  at  large 
in  each  state,  for  their  assent  and  ratification.  Such  a 
measure  was  laying  the  foundations  of  the  fabric  of  our 
national  poUty,  where  alone  they  ought  to  be  laid,  on  the 
broad  consent  of  the  people.  The  constitution  underwent 
a  severe  scrutiny,  and  long  discussion,  not  only  in  public 
prints  and  private  circles,  but  solemnly  and  publicly,  by 
the  many  illustrious  statesmen  who  composed  these  local 
conventions.  Near  a  year  elapsed  before  it  received  the 
ratification  of  a  requisite  number  of  conventions  of  dele- 
gates of  the  people  of  the  states  to  give  it  a  political  exist- 
ence. New-Hampshire  was  the  ninth  state  which 
adopted  the  constitution,  and  thereby,  according  to  one  of 
its  articles,  it  was  to  become  the  government  of  the  states 
so  ratifying  the  same.  Her  example  was  immediately 
followed  by  the  powerful  states  of  Virginia  and  New- 
York  ;  and  on  the  4th  of  March,  1789,  the  government 
was  duly  organized  and  put  in  operation.  North  Caro- 
lina and  Rhode  Island  withheld  some  time  longer  their 
assent.  Their  scruples  were,  however,  gradually  over- 
come, and  in  June,  1790,  the  constitution  had  received 


J 


ai9 


JUItiSPHUDENCE,  i 


[PmH 


the  unanimous  ratification  of  Uie  respective  <:onTcQUonvJ 
ol'  tlie  people  in  every  state. 

The  peaceable  adoption  of  this  govemment,  under  aH'l 
the  circumstances  which  attended  it,  presented  tlie  caafr-l 
of  an  eflbrt  of  deliberation,  combined  with  a  spirit  of  amity   I 
and  of  mutual  concession,  which  was  without  example. 
It  must  be  a  source  of  just  pride,  and  of  iJie  uiost  grateful 
recollection,  to  every  American,  who  retlccls  seriously 
on  llie  difficulty  of  the  experiment,  the  manner  in  whi 
it  was  conducted,  the  felicity  of  its  issue,  and  the  fate  c{M 
similar  trials  in  other  nations  of  the  earth. 


LECTURE  XI. 


OF   CONGRESS. 


Thb  power  of  making  laws  is  the  supreme  power  in  a 
state,  and  the  department  in  which  it  resides  will  natu- 
rally have  such  a  preponderance  in  the  political  system, 
and  act  with  such  mighty  force  upon  the  public  mind, 
that  the  line  of  separation  between  that  and  the  other 
branches  of  the  government  ought  to  be  marked  very  dis- 
tinctly, and  with  the  most  careful  precision. 

The  constitution  of  the  United  States  has  effected  this 
purpose  with  great  felicity  of  exechtion,  and  in  a  way 
well  calculated  to  preserve  the  equal  balance  of  the  gov- 
ernment, and  the  harmony  of  its  operations.  It  has  not 
only  made  a  general  delegation  of  the  legislative  power 
to  one  branch  of  the  government,  of  the  executive  to 
another,  and  of  the  judicial  to  the  third,  but  it  has  spe- 
cially defined  the  general  powers  and  duties  of  each  of 
those  departments.  This  was  essential  to  peace  and 
safety,  in  a  government  clothed  only  with  specific  powers 
for  national  purposes,  and  erected  in  the  midst  of  nu- 
merous state  governments  retaining  the  exclusive  control 
of  their  local  concerns.  It  will  be  the  object  of  this  lec- 
ture to  review  the  legislative  department;  and  I  shall 
consider  this  great  title  in  our  national  polity  under  the 
following  heads : — (1.)  The  constituent  parts  of  congress, 
and  the  mode  of  their  appointment :  (2.)  Their  joint  and 
separate  powers  and  privileges :  (3)  Their  method  of  en- 
acting laws,  with  the  qualified  negative  of  the  president* 
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(1.)  By  the  constitution," all  the  legislative  powers 
♦222  therein  •granted,  are  vested  in  a  congress,  consist- 
ing of  a  senate  and  house  of  representatives. 
Division  of     The  division  of  the  lec;islature  into  two  separate  and 

Congress  in- ,  ,  *•  ,  , 

to jwo  uou-  independent  branches,  is  founded  on  such  obvious  prin- 
ciples of  good  policy,  and  is  so  strongly  recommended 
by  the  unequivocal  language  of  experience,  that  it  has 
obtained  the  general  approbation  of  the  people  of  this 
country.  One  great  object  of  this  separation  of  the  legis- 
lature into  two  houses,  acting  separately,  and  with  co- 
ordinate powers,  is  to  destroy  the  evil  effects  of  sudden 
and  strong  excitement » and  of  precipitate  measures,  spring- 
ing from  passion,  caprice,  prejudice,  personal  influence 
and  party  intrigue,  and  which  have  been  found,  by  sad 
experience,  to  exercise  a  potent  and  dangerous  sway  in 
single  assemblies.  A  hasty  decision  is  not  so  likely  to 
arrive  to  the  solemnities  of  a  law,  when  it  is  to  be  ar- 
rested in  its  course,  and  made  to  undergo  the  deliberation, 
and  probably  the  jealous  and  critical  revision,  of  another 
and  a  rival  body  of  men,  sitting  in  a  different  place,  and 
under  better  advantages  to  avoid  the  prepossessions  and 
correct  the  errors  of  the  other  branch.  The  legislatures 
of  Pennsylvania  and  Georgia  consisted  originally  of  a 
single  house.  The  instability  and  passion  which  marked 
their  proceedings  were  very  visible  at  the  time,  and  the 
subject  of  much  public  animadversion ;  and  in  the  sub- 
sequent reform  of  their  constitutions,  the  people  were  so 
sensible  of  this  defect,  andof  the  inconvenience  they  had 
suffered  from  it,  that  in  both  states  a  senate  was  intro- 
duced. No  portion  of  the  poUtical  history  of  mankind  is 
more  full  of  instructive  lessons  on  this  subject,  or  contains 
more  striking  proof  of  the  faction,  instability,  and  misery 
of  states,  under  the  dominion  of  a  single  unchecked  as- 
sembly, than  that  of  the  Italian  republics  of  the  middle 

•  Art.  1.  sec.  1. 
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ages ;  and  which  arose  in  great  numbers,  and  with  daz- 
zling but  transient  splendour,  in  the  interval  between  the 
fellof  the  Western  and  the  Eastern  empire  of  the  Romans. 
They  were  all  alike  ilL  constituted,  with  a  single 
unbalanced  assembly.  *They  were  alike  misera-  •223 
ble,  and  all  ended  in  similar  disgrace.* 

Many  speculative  writers  and  theoretical  politicians, 
about  the  time  of  the  commencement  of  the  French 
revolution,  were  struck  with  the  (Simplicity  of  a  legislature 
with  a  single  assembly,  and  concluded  that  more  than 
one  house  was  useless  and  expensive.  This  led  the  elder 
President  Adams  to  write  and  pubUsh  his  great  work, 
entided,  "A  Defence  of  the  Constitutions  of  Government 
of  the  United  States,"  in  which  he  vindicates,  with  much 
learmng  and  ability,  the  value  and  necessity  of  the  divi- 
sion of  the  legislature  into  two  branches,  and  of  the 
distribution  of  the  diflerent  powers  of  the  government  into 
distinct  departments.  He  reviewed  the  history,  and  ex- 
amined the  construction,  of  all  mixed  and  free  govern- 
ments which  had  ever  existed,  from  the  earliest  records 
of  time,  in  order  to  deduce  with  more  certainty  and  force 
his  great  practical  truth,  that  single  assemblies,  without 
check  or  balance,  or  a  government  with  all  authority 
collected  into  one  centre,  according  to  the  notion  of  M. 
Turgot,  were  visionary,  violent,  intriguing,  corrupt,  and 
tyrannical  dominations  of  majorities  over  minorities,  and 
uniformly  and  rapidly  terminating  their  career  in  a  profli- 
gate despotism. 

This  visionary  notion  of  a  single  house  of  the  legisla- 
ture was  carried  into  the  constitution  which  the  French 
national  assembly  adopted  in  1791.  The  very  nature 
of  things,  said  the  intemperate  and  crude  politicians  of 
that  assembly,  was  adverse  to  every  division  of  the  legis- 
lative body ;  and  that  as  the  nation  which  was  reprsented 


•  Adanu'  Defence  of  the  American  Constitutions t  vol.  iii.  p.  502. 
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was  one,  so  the  representative  body  ought  to  be  one  also. 
The  will  of  the  nation  was  indivisible,  and  so  ought  to 
be  the  voice  which  pronounced  it  If  there  were  two 
chambers,  with  a  veto  upon  the  acts  of  each  other,  in 
some  cases  they  would  be  reduced  to  perfect  inaction. 
By  such  reasoning,  the  national  assembly  of  France,  con- 
sisting of  upwards  of  one  tiiousand  members, 
•224  •after  a  short  and  tumultuous  debate,  almost  unani- 
mously voted  to  reject  the  proposition  of  an  upper 
house.*  The  same  false  and  vicious  principle  continued  for 
some  time  longer  to  prevail  with  the  theorists  of  that  cotm- 
try ;  and  a  single  house  was  likewise  established  in  the  plan 
of  government  pubUshed  by  the  French  convention  in  1793^ 
The  instability  and  violent  measures  of  that  convention, 
which  continued  for  some  years  to  fill  all  Europe  with  asto- 
nishment and  horror,  tended  to  display,  in  a  most  forcible 
and  affecting  light,  the  miseries  of  a  single  unchecked 
body  of  men,  clothed  with  all  the  legislative  powers  of 
the  state.  It  is  very  possible  that  the  French  nation 
might  have  been  hurried  into  the  excessess  of  a  revolution, 
even  under  a  better  organization  of  their  government ;  but 
if  the  proposition  of  M.  Lally  Tolendal,  to  constitute  a 
senate,  or  upper  house,  to  be  composed  of  members 
chosen  for  Ufe,  had  prevailed,  the  constitution  would  hav© 
had  much  more  stability,  and  would  probably  have  been 
much  better  able  to  preserve  the  nation  in  order  and  tran- 
quillity. Their  own  sufferings  taught  the  French  people 
to  Usten  to  that  oracle  of  wisdom,  the  experience  of  other 
countries  and  ages,  and  which  for  some  years  they  had 
utterly  disregarded,  amidst  the  hurry  and  the  violence 
of  those  passions  by  which  they  were  inflamed.  No 
people,  said  M.  Boissy  d' Angles,  in  1795,  can  testify 
to  the  world  with  more  truth  and  sincerity  than  French- 
men can  do,  the  dangers  inherent  in  a  single  legislative 

•  New  Ann,  Reg,  for  1791.     Hist.  p.  49. 
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assembly,  and  the  point  to  which  factions  may  mislead 
an  assembly  without  reins  or  counterpoise.  We  accord- 
ingly find  that  in  the  next  constitution  in  1795,  there  was 
a  division  of  the  legislature,  and  a  council  of  ancients 
was  introduced,  to  give  stability  and  moderation  to  the 
government;  and  this  idea  of  two  houses  was  never 
afterwards  abandoned. 

(2.)  The  senate  of  the  United  States  is  composed*  of  s«ntt6Ar 
two  senators  from  each  state,  chosen  by  the  legis-  suw^ 

lature  thereof,  *for  six  years,  and  each  senator  has  •225 
one  vote.  If  vacancies  in  the  senate  happen  by 
resignation,  or  otherwise,  during  the  recess  of  the  legis- 
lature of  any  state,  the  executive  thereof  may  make^ 
temporary  appointments,  until  the  next  meeting  of  the 
legislature,  which  shall  then  fill  such  vacancies.**  The 
senate  at  present  consists  of  fifty  two  members,  repre- 
senting the  twenty-six  states  of  the  union.*^  In  this  part 
of  the  constitution  we  readily  perceive  the  features  of 
the  old  confederation.  Each  state  has  its  equal  voice 
and  equal  weight  in  the  senate,  without  any  regard  to 
disparity  of  population,  wealth,  or  dimensions.  This 
arrangement  must  have  been  the  result  of  that  spirit  of 
amity  and  mutual  concession,  which  was  rendered  in- 
diispensable  by  the  peculiarity  of  our  political  condition. 
It  is  grounded  on  the  idea  of  sovereignty  in  the  states  ; 
and  every  independent  community,  as  we  have  already 
seen,**  is  equal  by  the  law  of  nations,  and  has  a  perfect 
right  to  dictate  its  own  terms,  before  it  enters  into  a 


•  Art  1.  sec.  3. 

^  It  was  settled  by  the  Senate  of  the  United  States,  in  the  case  of  Landman, 
in  1825,  that  the  state  executive  could  not  make  on  appointment  in  the  teecBS 
of  the  state  legislature,  in  anticipation  of  an  approaching  vacancy.  He  must 
wait  until  the  vacancy  has  actually  occurred,  before  he  can  constitutionally 
appoint. 

^  In  1840  it  was  enlariged  from  48  to  52  members,  by  the  admissipq  of  Michi- 
gan and  Arkansas  as  states  into  the  Union  in  1836,  vide  infra,  p.  384. 

^  Lecture  II.  p.  21. 
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social  compact.  On  the  principle  of  consolidation  of  the 
states,  this  organization  would  ha.ve  been  inadmissible, 
for  in  that  case  each  state  would  have  been  merged  in 
one  single  and  entire  government.  At  the  time  the 
articles  of  confederation  were  preparing,  it  was  atr 
tempted  to  allow  the  states  an  influence  and  power  in 
congress  in  a  ratio  to  their  numbers  and  wealth  ;  but  the 
Idea  of  separate  and  iodependent  states  was  at  that  day 
so  strongly  cherished,  that  the  proposition  met  with  na 
success.* 

The  election  of  the  senate  by  the  state  legislatures,  iB 
also  a  recognition  of  their  separate  and  independent 
existence,  and  renders  them  absolutely  essential  to  the 
operation  of  the  national  government.^  There  were 
difficulties,  some  years  ago,  as  to  the  true  construction 
of  the  constitution  in  the  choice  of  senators.  They  were 
to  be  chosen  by  the  legislatures,  and  the  legislature  was  to 
prescribe  the  times,  places,  and  manner,  of  holding 
elections  for  senators,  and  congress  are  authorized  to 
make  and  alter  such  regulations,  except  as  to  the  place.*^ 
As  the  legislature  may  prescribe  the  mannery  it  has  been 
considered  and  setded,  in  New-York,  that  the  legist 
•226  lature  may  prescribe  that  they  shall  be  chosen  *by 
joint  vote  or  ballot  of  the  two  houses,  in  case  the 
two  houses  cannot  separately  concur  in  a  choice,  and 
then  the  weight  of  the  senate  is  dissipated  and  lost  in 
the  more  numerous  vote  of  the  assembly.  This  con- 
struction has  become  too  convenient,  and  has  been  too 
long  setded  by  the  recognition  of  senators  so  elected,  to 
be  now  disturbed  ;  though  I  should  tiiink,  if  the  question 
was  a  new  one,  that  when  the  constitution  directed  that 
the  sepators  should  be  chosen  by  the  legislature,  it  meant 


•  Journals  of  Congrettf  vol.  iii.  p.  416. 

^  It  gives  to  tiie  state  govemmeBts,  says  the  FederalUty  No.  62,  such  an 
agency  in  ^e  fonnation  of  the  federal  government,  as  must  secure  their  authority^ 

*  Art.  1.  fcc.  4. 
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not  the  members  of  the  legislature  jper  capiuij  but  the 
legislature  in  the  true  technical  sense,  being  the  two 
houses  acting  in  their  separate  and  organized  capacities, 
with  the  ordinary  constitutional  right  of  negative  on  each 
other's  proceedings.  This  wels  a  contemporary  exposi- 
tion of  the  clause  in  question,  and  Was  particularly  main- 
tained in  the  well  known  letters  of  the  Federal  Farmer ^^ 
who  sin^eyed  the  constitution  with  a  jealous  and  scruti- 
nizing eye. 

The  small  number,  and  long  duration  of  the  senate, 
were  intended  to  render  them  a  safeguard  against  the 
influence  of  those  paroxysms  of  heat  and  passion,  which 
prevail  occasionally  in  the  most  enUghtened  communities, 
and  enter  into  the  deliberation  of  popular  assembUes. 
In  this  point  of  view,  a  firm  and  independent  senate  is 
justly  regarded  as  an  anchor  of  safety  amidst  the  storms 
of  political  faction ;  and  for  want  of  such  a  stable  body, 
the  republics  of  Athens  and  Florence  were  overturned, 
by  the  filry  of  commotions,  which  the  senates  of  Sparta, 
Carthage  and  Rome,  might  have  been  able  to.  withstand. 
The  characteristical  qualities  of  the  senate,  in  the  intend- 
ment of  the  constitution,  are  tvisdom  and  stabiUty. '  The 
legal  presumption  is,  that  the  senate  will  entertain  more 
enlarged  views  of  public  pohcy,  will  feel  a  higher  and 
juster  sense  of  national  character,  and  a  greater  regard 
for  StabiUty  in  the  administration  of  the  government. 
These  qualities,  it  is  true,  may,  in  most  cases,  be  equally 
found  in  the  other  branch  of  the  legislature,  but 
•the  constitutional  structure  of  the  house  is  not  •227 
equally  calculated  to  produce  them ;  for,  as  the 
house  of  representatives  comes  more  immediately  from 
the  people,  and  the  members  hold  their  seats  for  a  much 
shorter  time,  they  are  presumed  to  partake,  with  a 
quicker  sensibiUty,  of  the  prevailing  temper  and  irritable 

•  Letter  12. 
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disposition  of  the  times,  and  to  be  in  much  more  danger 
of  adopting  measures  with  precipitation,  and  of  chan- 
ging them  with  levity.  A  mutable  legislation  is  attended 
with  a  fonnidable  train  of  mischiefs  to  the  community. 
It  weakens  the  force,  and  increases  the  intricacy  of  the 
laws,  hurts  credit,  lessens  the  value  of  property,  and  it 
is  an  infirmity  very  incident  to  repubUcan  establishments, 
and  has  been  a  constant  source  of  anxiety  and  concern 
to  their  most  enUghtened  admirers.*  A  disposition  to 
multiply  and  change  laws,  upon  the  spur  of  the  occasion, 
and  to  be  making  constant  and  restless  experiments  with 
the  statute  code,  seems  to  be  the  natural  disease  of  popu- 
lar assemblies.  In  order,  therefore,  to  counteract  such 
a  dangerous  propensity,  and  to  maintain  a  due  portion 
of  confidence  in  the  government,  and  to  insure  its  safety 
and  character  at  home  and  abroad,  it  is  requisite  that 
another  body  of  men,  coming  likewise  from  the  people, 
and  equally  responsible  for  their  conduct,  but  resting  on 
a  more  permanent  basis,  and  constituted  with  stronger 
inducements  to  moderation  in  debate,  and  to  tenacity  of 
purpose,  should  be  placed  as  a  check  upon  the  intemper- 
ance-of  the  more  popular  department. 

The  senate  have  been,  from  the  first  formation  of  the 
government,  divided  into  three  classes  j  and  the  rotation 
of  the  classes  was  originally  determined  by  lot,  and  the 
seats  of  one  class  are  vacated  at  the  expiration  of  the 
second  year,  and  one  third  of  the  senate  are  chosen  every 
second  year.^  This  provision  was  borrowed  from  a  simi- 
lar one  in  some  of  the  state  constitutions,  of  which  Vir- 
ginia gave  the  first  example  :  and  it  is  admirably 
*228  calculated,  on  the  one  hand,  to  infiise  *into  the 
senate,  biennially,  renewed  pubUc  confidence  and 
vigour ;  and,  on  the  other,  to  retain  a  large  portion  of 


•  Federalist,  vol.  ii.  No.  62. 

^  Conitiiviion  of  the  United  StaieSf  art  1.  sec.  3. 
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experienced  members,  duly  initiated  into  the  general 
principles  of  national  policy,  and  the  forms  and  course 
of  business  in  the  house.  The  vice-president  of  the 
United  States  is  president  of  the  senate,  but  has  no  vote, 
unless  they  be  equally  divided.*  It  would  seem  to  be 
the  better  opinion  that  he  has  authority,  as  presiding 
oflBcer,  mrtute  ojfficiij  and  without  any  special  delegation 
of  power  by  the  senate,  to  preserve  order ;  but  from 
some  scruples  on  that  subject,  the  senate,  in  1828,  esta- 
blished by  rule,  that  every  question  of  order  should  be 
decided  by  the  president  of  the  senate  without  debate, 
subject  to  an  appeal  to  the  senate.^ 

The  superior  weight  and  delicacy  of  the  trust  confided 
to  the  senate,  and  which  will  be  shown  more  fully  here- 
after, is  a  reason  why  the  constitution*^  requires,  not  only 
that  the  senators  should  be  chosen  for  six  years,  but  that 
each  senator  should  be  thirty  years  of  age,  and  nine 
years  a  citizen  of  the  United  States,  and  at  the  time  of 
his  election,  an  inhabitant  of  the  state  for  which  he  is 
chosen.  The  same  age  was  also  requisite  for  a  Roman 
senator,  though,  in  their  executive  oflSces,  no  qualification 
of  age  was  required.  Ne  atns  quidem  distinguebatur  quin 
prima  juventa  consulcUum  ac  dictMurds  inirent.^  It  has 
been  also  deemed  fit  and  proper,  in  a  country  which 
was  colonized  originally  from  several  parts  of  Europe, 
and  has  been  disposed  to  adopt  the  most  hberal  policy 
towards  the  rest  of  mankind,  that  a  period  of  citizenship 
sufficient  to  create  an  attachment  to  our  government,  and 
a  knowledge  of  its  principles,  should  render  an  emigrant 
eUgible  to  office.  Tlie  English  policy  is  not  quite  so  en- 
larged. No  alien  born  can  become  a  member  of  parlia- 
ment-    This  disability  was  imposed  by  the  act  of  set- 


•  Art.  1.  sec.  5. 

•  Stort/'s  Comm.  vol.  ii.  p.  '21'2.  i»13. 
«  Art.  1.  sec.  3. 

•  Tac.  Ann.  Hb.  11.  22. 
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tlement  of  13  Wm.  III.  c.  2. ;  and  no  bill  of  natunili£» 
lion  can  be  received  in  either  house  of  parliamenl,  wil 
out  such  disabling  clause  in  il. 
UaaH  of  (3.)  The  house  of  represenlatives  is  composed  of  mem- 
Mi^'''  bers  chosen  every  second  year  by  the  people  of  the  sev*. 
ral  states,  who  are  qualified  electors  of  the  most  numo* 
rous  brancli  of  the  legislature  of  the  state  to  which  ih^. 
belong.  The  legislature  of  each  state  prescribes  tba' 
limes,  places  and  manner  of  holding  elections  for  rejafr- 
sentativcs,  but  congress  may,  at  any  time,  by  law,  ma3sti 
or  alter  sucli  regulations."  No  person  can  be  a  rcpT9> 
scntative  until  he  liath  attained  the  age  of  twealy-fiTO; 
ycare,  and  bath  been  seven  years  a  citizen  of  the  Unitod 
States,  and  is,  at  the  time  of  his  electioni  an  inhabit 

of  the  state  in  which  he  is  chosen.* 
•229        *Tlie  ipialilications  of  clcetnra  of  the  assembly, 

or  most  numerous  branch  of  the  legislature,  in  the 
several  state  governments,  generally  arc,  that  they  be  of 
the  age  of  twenty-one  years  and  upwards,  and  free  resi- 
dent male  citizens  of  the  state  in  which  they  vote  ;  and, 
in  some  of  the  states,  they  are  required  to  possess  pro- 
perty, and  in  most  of  them  to  be  white,  as  well  as  free 
citizens.  The  description  is,  almost  every  where,  so 
large,  as  to  include  all  persons  who  arc  of  competent 
discretion,  and  arc  interested  in  the  welfare  of  the 
government,  and  liable  to  bear  any  of  its  duties  or  bur- 
dens. The  house  of  representatives  may,  therefore,  very 
fairly  he  said  to  represent  the  whole  body  of  the  Ameri- 
can people.*    Several  of  the  state  constitutions  have  pre- 


>•  Ar.1.  wi'.  S.  Tlic<|ii(^tiiin  whether  the  iiulivUluol  elBtr<>can  gupnodd  to, 
or  TUfj  i\k  <|iialifirniiinis  |irr'Kirili«d  to  tlw  nTirrai'iimlivr  hy  the  conslimtiun  of ifae 
rriu-d  State*,  ii  csiuiiimJ  in  Mr.  Jusiicv  Sutn't  C'omwf  n/nnf«  on  the  Contfitu- 
litm,  vol.  ii.  p.  HO— 10:i.  Km  lh«  o1>jc*Oiiii«  la  llie  ..|i[»lctice  uf  nny  such  powrr 
a[i]H>nr  ii>nu'  lulu'  lew  jidpnbU-  oihI  weighty  lomlmit  of  any  discusBino. 

'  In  lh(!  slaICK  »f  Aluine,  Vi..rmunl,  NpwVorii,  MbijIoihI,  Suuth  Caiulino,  K<^ 
tuLky,  indiana,  UlliiuiK,  Michigun,  MuMuri,  Mi>siaitipj>i,Tc(iDeuce,Ariiiuiiui9,uid 
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scribed  the  same,  or  higher  qualifications,  as  to  property, 
in  the  elected,  than  in  the  electors,  and  some  of  them 


Alabama,  no  property  qualification  whatever,  not  even  paying  taxes,  or  serving 
in  X^e  militia,  or  being  assessed  for,  and  working  on  the  public  highway,  is  requi* 
site  for  the  exercise  of  the  right  of  suffrage.     Every  free  male  (and  in  a  majority 
of  the  states)  white  citizen  of  the  age  of  twenty-one  years,  and  who  shall  have  been 
a  re»dent  for  some  short  given  period,  varying  in  those  states  from  two  years  to 
three  months,  is  entitled  to  vote.     In  the  states  of  New-Hampshire,  Massachu- 
setts, Connecticut,  Pennsylvania,  Delaware,  Georgia,  (the  words  of  the  constitu- 
tion of  Georgia  are,  that  the  electors  shall  "  have  paid  all  taxes,  which  may  have 
been  required  of  them,  and  which  they  nmy  have  hod  an  opportunity  of  paying,  agree- 
ably to  law,  for  the  year  preceding  the  election,")  Ohio,  and  Louisiana,  the  elec- 
tor is  required,  in  addition  to  age  and  residence,  to  have  been  assessed  and  paid, 
or,  in  Ohio,  charged  with  a  state  or  county  tax,  or,  in  Connecticut,  to  have  served 
in  the  miUtia.     In  Rhode  Island,  New- Jersey,  Virginia,  and  North  Carolina,  a 
qualification  as  to  property  is  still  requisite.     In  Virginia,  the  elector  must  be  cither 
a  freeholder  or  owner  of  a  leasehold  estate,  or  a  householder,  and  have  been  as- 
sessed and  paid  taxes.     In  North  Carolina,  the  electors  of  the  senate  must  be 
freeholders,  as  was  the  case  formerly  in  New-York,  and  the  electors  of  the  house  of 
commons  must  have  paid  public  taxes,  and  none  but  freeholders  can  be  members 
of  either  house  of  the  legislature.     In  Greorgia  the  constitution  of  1789,  required  a 
property  qualification  in  the  members  of  the  legislature  o>'er  and  above  the  amount 
requisite  to  discharge  their  debts,  but  this  qualification  was  di-opped  in  the  amended 
constitution  of  1798.     In  New-Jersey,  the  members  of  the  council,  or  upper  house, 
must  be  freeholders,  and  worth  1000/.  of  real  and  personal  estate,  and  the  mem- 
bers of  the  house  of  assembly,  be  worth  500/.  in  real  and  personal  estate,  and  the 
Sectors  each  a  clear  estate  of  50/.,  and  have  resided  for  a  year  in  the  county.     But 
the  election  law  of  New-Jersey  of  March  12,  1839,  has  reduced  this  constitutional 
check  down  to  worthlessness,  for  it  declares  that  every  person  who  h^ks  been  as- 
sessed and  paid  a  state  or  county  tax  within  two  years  preceding  the  election,  is  to 
be  deemed  worth  £50  proclamation  nwney  ''clear  estate  in  the  state."     Rhode- 
Island  and  New-Jersey  are  the  only  states  in  the  Union  that  have  brought  down 
their  constitutions  from  1776  triumphantly  against  every  assault.     The  pi-ogress 
and  impulse  of  popular  opinion  is  rapidly  destroying  every  constitutional  check, 
eyery  conservative  element  intended  by  the  sages  who  framed  the  earliest  American 
constitutions,  as  safeguards  against  the  abuses  of  popular  suffrage.     Thus,  in  Mas- 
sachusetts, by  the  constitution  of  1780,  a  defined  portion  of  real  or  personal  pro- 
perty was  requisite  in  an  elector,  and  that  qualification  was  dispensed  with  by  the 
amended  constitution  of  182 1,    By  the  practice,  under  the  charters  of  Rhode-Island 
and  Connecticut,  a  property  qualification  was  requisite  to  constitute  freemen  and 
voters.     This  test  is  still  continued  in  Rhode-Island,  but  done  away  with  in  Con- 
necticut by  their  constitution  of  18 1 8.  The  New-York  constitution  of  1777 ,  requu^d 
the  electors  of  the  senate  to  be  freeholders,  and  of  the  assembly  to  be  either  free- 
holders, or  to  have  rented  a  tenement  of  the  yearly  value  of  forty  shillings.     The 
amended  constitution  of  1821,  reduced  this  qualification  down  to  payment  of  a  tax, 
or  performance  of  militia  duty,  or  assessment  and  work  on  the  highways.     But  tho 
constitution,  as  again  amended  in  1826,  swept  away  all  these  impediments  to  unU 
versal  suffrage.     In  Maiylond,  by  their  constitution  of  1776,  electors  were  to  bo 


JCHISPRL'DESCE  OF  tP" 


J 


have  required  a  religious  test.  But  Oie  constilution  of 
the  United  States  requires  no  evidence  of  property  in  llie 
reprcacatative,  nor  any  declaration  of  religious  belieC 
He  is  only  required  to  l>e  a  citizen  of  the  competent  age, 
and  free  from  any  undue  bias  or  dependence,  by  not 
holding  any  office  under  the  United  States." 

The  term  for  which  a  representative  is  to  serve,  ou^ 
not  to  be  so  short  as  to  prevent  hira  from  obluiuing  a 
comprehensive  acquaintance  with  llie  business  to  which 
he  is  dcpuied  ;  nor  so  long  as  to  make  him  forget  the 
transitory  nature  of  his  seal,  and  his  state  of  dependence 
on  the  approbation  of  his  constitutents.  It  ought  also  to 
be  considered  as  a  fact  deeply  interesting  to  the  character 
and  utiUty  of  representative  republics,  that  very  frequent 
elecUons  have  a  tendency  to  render  the  office  less  im- 
portant than  it  ought  to  be  deemed,  and  ibe  people  inat- 
tentive in  the  exercise  of  tlieir  right,  or  else  to  nourish 
restlessness,  instability  and  factions ;  whilst,  on  the  other 


frroliolcien,  or  piiiHrsjiiig  iirojKTty  lu  'MI.;  but  bj'  kgislolivt 
oimI  1809,  (ami  Brnpncimcntii  uru  uUiiwrd  ii)  bo  ninile  in  ihnl  slatE  by  an  ordhaij 
BiaWW,  if  contirmpd  by  thp  m-xt  iiicceiHling  legiBlotuit,)  all  prupftly  qualibcalioo 
tnu  disrcgnrdnJ-  TheconndiutiniiofViTpiiiBtifi  1776,roquirpd  doctors  to  be  &«» 
holilursi  liutlhBCuiutituliaai)ri83l),reJu«:dduuDtliepnipenyqiialilicadoaiotlat 
ofbciiij^thciiwnrrofitlcaii'huldrsbilCiuriihniiKboldcT.  In  Musisiippifbjtbecaa- 
ctitution  of  1817, 1'lfictur*  were  lulia™  been  ennjIW  in  thcinilidn,  or  paid  tajte*;  but 
thoso  impcdimenu  to  univorsaJ  sufl'ragc  H-erc  rcmow  J  by  tlie  new  cimstitution  1^1831. 
So  ibe  ireehuUl  quallGc'stiun  rc<|uiBitp,  in  rcrtain  caici,  by  liie  coiuiitutuia  of 
Tennessee  of  179G,  i»  eiitin-ly  didconlinuiil  by  the  Funalitutiini  oT  1B3S.  All  tU 
■IBtm  nnd  rmutilution*,  furmcd  since  1300,  liavc  umittcd  to  Tequire  any  pnfwiQ 
ijualilicntiaiii  in  on  rlcitnr,  rx(-r|ii  wlint  may  be  implied  in  the  requindai  «f 

recciidy  ibrnicd  or  eniendi'd.  In  Nimo  uf  ttw  »laiea,  a  property  qualificatiaa  k 
Htill  reipjircd  in  tjie  elected,  ur  niombf>rs  of  tlie  twu  houses  of  the  legislature,  but 
tile  )iroii«ion  is  of  no  momeiK.  Such  a  mjiid  course  of  destruction  of  the  fbrmci 
constitutional  cbi^-ka  (ond  of  which  linthcr  cxumptea  urc  bereaftcr  noticed,  «w 
in/m,  p.  295,  note)  is  inatu-r  for  gmvc  irflection  ;  mid  lo  cuuniemct  the  dan^v- 
rou<  li-ndency  uT  >uch  combined  forces  as  universal  auri'mge,  frequent  clecDaoa,  all 
offices  (or  nbDii  pvriodi,  ail  ufliccn'  fk-ctive,  nnd  ui  uncbeclied  press ;  and  to  pn- 
vent  tliem  fnim  racking  auil  destro;-ing  our  political  muchioes,  [be  people  must 
llBve  a  larger  tiliarc  ibnn  usuaJ  of  that  wijidom  which  is  JJrif  purt,  Ikcn  ptac*- 
able,  gentle,  and  eaiy  lo  be  ttUreatcd. 
'  Alt.  1.  KBC  6. 
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hand,  long  intervals  between  the  elections  are  apt  to 
make  them  produce  too  much  excitement,  and 
consequently  to  render  the  periods  of  their  *return  *230 
a  time  of  too  much  competition  and  conflict  for  the 
public  tranquillity.  The  constitution  has  certainly  not 
deviated  in  this  respect  to  the  latter  extreme,  in  the  esta- 
blishment of  biennial  elections.  It  has  probably  selected 
a  medium,  which,  considering  the  situation  and  extent  of 
our  country,  combines  as  many  advantages,  and  avoids 
as  many  inconveniences,  as  any  other  term  which  might 
have  been  inserted. 

The  representatives  are  directed  to  be  apportioned 
among  the  states,  according  to  numbers,  which  is  deter- 
mined by  adding  to  the  whole  number  of  free  persons, 
including  those  bound  to  service  for  a  term  of  years,  and 
exclusive  of  Indians  not  taxed,  three  fifths  of  all  other 
persons.*  The  number  of  representatives  cannot  exceed 
one  for  every  thirty  thousand,  but  each  state  is  entitled 
to  have  at  least  one  representative.  The  actual  enu- 
meration or  census  of  the  inhabitants  of  the  United 
States,  is  to  be  made  every  ten  years,  and  the  represen- 
tatives newly  apportioned  upon  the  same,  under  a  new 
ratio,  according  to  the  relative  increase  of  the  population 
of  the  states.^  The  number  fixed  by  the  constitution  in 
the  first  instance,  and  until  a  census  was  taken,  was 
sixty-five  members.  The  apportionment  under  the  fourth 
census  by  the  act  of  congress  of  7th  March,  1822,  was 
to  a  ratio  of  one  representative  for  every  forty  thousand 
persons  in  each  state,  and  it  made  the  whole  number  of 
representatives  amount  to  two  hundred  and  thirteen 
members.  Under  the  fifth  census,  completed  in  1831^ 
and  which  made  the  population  of  the  United  States 
amount  to  twelve  millions  eight  hundred  and  fifty-six 
thousand  persons,  the  ratio  of  representation  was  en- 

•  Art.  1.  sec.  2.  ^  Ibid.  sec.  3^ 
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larged  to  one  repreaeaUitive  ibr  every  forty-seven  ibou- 
sand  imd  seven  bimdrcd  pcrsoust  making  in  the  whole, 
two  hundred  and  forty  members  ;  besides  deilegates  fron; 
three  of  the  territories  belonging  lo  the  United  Si 
and  who  liavc  a  right  to  debate,  but  not  to  vole. 
rule  of  apportionment  of  the  represenUUives  among  the 
several  states  according  to  numbers,  has  bcBU  attended 
■\vith  great  difficulties  in  llie  application,  because  the 
relative  numbera  in  each  state  do  not,  and  never 
bear  such  an  exact  proportion  to  the  aggregate,  thati 
common  divisor  for  all  will  leave  no  fractiou  in  any  si 
Every  decennial  apportionment  has  raised  and  agitated 
the  embarrassing  question.  As  an  absolute  exact  rela- 
tive equality  is  impossible,  the  principle  which  has  ulti- 
mately prevailed,  is  the  principle  of  approximation,  by 
making  the  apportionment  among  ihc  ptvcnil  slates  ac- 
cording lo  their  numbers,  as  near  as  may  be.  This  is  done 
by  allowing  to  every  state,  a  member  for  every  fractioii 
of  its  numbers,  exceeding  a  moiety  of  the  ratio,  and 
rejecting  all  representations  of  fractions  less  than  a 
moiety." 

The  rule  of  apportionment  established  by  the  coDSti- 


■  Art  ufriingnw,  May  'HA,  IB3-3.cll.  0.  In  1336  the  UrHtulios  of  MicUgu 
and  ArkuiiBO*  wpn-  adniiutil  ii»  slnwa  inti>  tlju  Union.  Sec  infra,  p.  384.  Thil 
i-nlorgcd  ihr  niitnlKT  trf  ilif  m.ti.licM  uf  ihp  liuu»c  of  irprcscrnalivca  id  2«,  be- 
sides ilii™  (lp!cgou.i<,  one  fram  i'lirh  of  tlic  liiroc  iprritoriea  of  Florida,  Wiscomia 

"  Sif  SlOTs't  Comui.  OB  Ihc  Ceiiililii'ioti,  vril.  ii.  p,  HI— 171,  where  tbs 
fuhy^X  n  fully  i'xnniini..(l,  uiul  ihp  opinion  <•(  .Mr.  JeHrrMin,  nil  <hf  one  >i&e,  ud 
Mr.  WelMttrV  report  in  llic  senale,  in  April,  liZi,  on  ihu  olber,  are  p\KB  al  laigc. 
ThcM  (liiciinienu  romain  llie  mibjionce  of  tlii^  nrguinenta  (or  and  against  lbs 
principle  of  nppOTlionniml  as  ndnptciL  ond  scttliil  by  oongnss.  The  some  diffi- 
ctdly  Brono  in  ihc  legielnture  of  Nen^Yuili,  in  1791,  on  llie  nppnrtianment  of  Hm 
Xntu  repmu-'ntuilon,  iia-onling  lo  the  rensiu  ihr'n  reeenily  token,  nnd  the  same 
principliT  of  approitinialiuD  vas  ad<^>ted.  {Journat  of  the  AtKmifly  ef  Stw- 
York  (iir  1791,  p.  SG.)  BiiI  thoconsiitution  of  Ncw-Vork  go>-c  gn>atpr  BirUilT 
la  lueh  n  rule,  fiir  it  Jircetitl  the  ppiutlors  in  iiirh  dislriet  lo  be  apportionod 
iicconling  lo  ibv  nniiihrr  of  Ihe  ijualified  I'leciurx,  ai  near  at  najr  be,  and  thU  is 
the  manner  in  which  the  aiucnded  conitilutioa  of  182*2  cxprciseii  itself  on  tbo 
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tution  is  exposed  to  the  objection,  that  three  fifths  of  the 
slaves  in  the  southern  states  are  computed  in  establish- 
ing the  apportionment  of  the  representation.     But  this 
article  was  the  result  of  necessity,  and  grew  out  of 
the  fact  of  the  existence  *of  domestic  slavery  in  a  *231 
portion  of  our  country.     The  evil  has  been  of  too 
long  standing,  and  is  too  extensive  and  too  deeply  rooted, 
to  be  speedily  eradicated,  or  even  to  be  discussed  with- 
out great  judgment  and  discretion.     But  the  same  rule 
which  apportions  the  representatives,  extends  to  direct 
taxes  r  and  the  slaves  in  the  southern  states,  while  they 
give  those   states  an  increased  number  of  representa- 
tives, contribute,  on  the  other  hand,  when  that  mode  of 
taxation  is  resorted  to,  equally  to  increase  the  measure 
of  their  contributions.* 

The  number  of  the  house  of  representatives  would 
seem  to  be  quite  large  enough,  on  its  present  computa- 
tion ;  and,  unless  the  ratio  be  hereafter  enlarged  from 
time  to  time,  as  the  exigency  may  require,  the  house  will 
be  in  danger  of  increasing  too  rapidly,  and  it  will  proba- 
bly become,  in  time,  much  too  unwieldy  a  body  for  con- 
venience of  debate  and  joint  consultation.  A  due  ac- 
quaintance with  the  local  interests  of  every  part  of  the 
union  ought  to  be  carried  into  the  house,  and  a  sufiicient 
number  collected,  for  all  the  purposes  of  information, 
discussion,  and  diffusive  sympathy  with  the  wants  and 
wishes  of  the  people.  When  these  objects  are  obtained, 
any  further  increase  neither  promotes  deliberation,  nor 
increases  the  public  safety.  All  numerous  bodies  of  men, 
although  selected  with  the  greatest  care,  are  too  much 
swayed  by  passion,  and  too  impatient  of  protracted  de-? 
liberation. 

The  United  States,  in  their  improvements  upon  thp 
exercise  of  the  right  of  representation,  may  certainly 


■  Ftdtralutj  vol.  ii.  No.  54. 
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claim  pre-eminence  over  all  other  governments,  ancient 
and  modem.  Our  elections  are  held  at  stated  seasons, 
estabhshed  by  law.  The  people  generally  vote  by  ballot, 
in  small  districts,  and  public  officers  preside  over  the 
elections,  receive  the  votes,  and  maintain  order  and  fair- 
ness.* Though  the  competition  between  candidates 
•232  is  active,  and  the  zeal  •of  rival  parties  sufficiently 
excited,  the  elections  are  every  where  conducted 
with  tranquillity.  The  legislature  of  each  state  pre- 
scribes the  times,  places,  and  manner  of  holding  elec- 
tions, subject,  however,  to  the  interference  and  control 
of  congress,  which  is  permitted  them  for  the  sake  of  their 
own  preservation,  and  which,  it  is  to  be  presumed,  they 
will  never  be  disposed  to  exercise,  except  when  any 
state  shall  neglect  or  refuse  to  make  adequate  provision 
for  the  purpose.  The  privilege  of  voting,  as  we  have 
already  seen,  is  conferred  upon  all  persons  who  are  of 
sufficient  competency  by  their  age,  and  of  sufficient 
ability,  to  take  care  of  themselves.  The  ancient  Greeks 
and  Romans  had  not  only  very  imperfect  notions  of  the 
value  of  representation,  but  the  number  and  power  of 
their  popular  assembhes  were  so  great,  and  they  were 
so  Uable  to  disorder,  as  to  render  it  a  very  provident 
measure  with  them,  to  be  guarded  in  diffi^sing  the  privi- 
leges of  free  citizens.  Not  a  tenth  part  of  the  people  of 
Athens  were  admitted  to  tlie  privilege  of  voting  in  the 
assembhes  of  the  people  ;  and,  indeed,  nine  tenths  of  the 
inhabitants  throughout  all  Greece  were  slaves.**  In 
Sparta,  the  number  of  votes  was  fixed  at  ten  thousand. 
In  Rome,  this  privilege  was  for  many  ages  confined  to 


•  Voting  by  ballot  was  introduced  in  the  prox-ince  of  Massachuaetts  in  1634. 
In  New-York  the  people  voted  viva  voce  until  after  the  revolution ;  and  elections 
in  Virginia  and  Kentucky  are  still  viva  voce,  and  not  by  ballot,  and  this  proviaon 
is  established  by  the  existing  constitutions  of  those  states. 

**  Afitford't  Greece,  vol.  i.  p.  354.  357. 
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the  Pomcma  of  the  city,*  and  it  continued  to  be  so  con- 
fined, and  to  be  tolerable  in  its  operations,  until 
the  memorable  social  war  *extended  it  to  all  the  ♦233 
inhabitants  of  Italy,  south  of  the  Rubicon  and  the 
Amus.  As  no  test  of  property  or  character  was  re- 
quired, and  as  the  people  assembled  within  the  walls  of 
Rome  in  immense  masses,  and  not  merely  to  vote,  but  to 
make  laws,  this  great  innovation  produced  the  utmost 
anarchy  and  corruption,  and  has  justly  been  regarded  as 
precipitating  the  fall  of  that  conmionwealth.^ 

'  The  Enghsh  nation,  in  common  with  the  other  feudal 
governments  of  Europe,  anciently  enjoyed  the  blessings 


*  35  Tribes  voted  in  the  comitia  held  in  the  city  of  Rome,  but  the  city  tribes 
(PUha  urbana)  consisted  only  of  four  within  the  walls  of  the  city,  and  the  Liberti 
wore  inscribed  in  the  city  tribes.  The  other  31  tribes,  wore  rural  tribes,  who 
occupied  the  lands  for  a  considerable  district  of  country  around  the  city,  and  they 
were  the  ruling  and  influential  body.  See  London  Q.  Review f  No.  112,  for  June, 
1836,  the  Review  of  Professor  Druman's  History  of  Rome.  But  the  whole 
body  of  Roman  slaves  were  not  represented,  and  Rome  exercised  the  right  of 
absolute  sovereignty  over  the  dominions  of  its  auxiliaries.  The  Roman  citizens, 
who  exclusively  exercised  as  voters  the  powers  of  government,  bore  therefore  a 
very  small  proportion  in  numbers  to  the  gross  amount  of  the  inhabitants.  The 
Roman  mode  of  passing  laws,  and  voting  in  their  comitiay  was  orderly,  and  under 
great  checks,  during  the  best  periods  of  the  government.  When  a  law  was  pro- 
posed and  discussed,  and  the  religious  rites  duly  performed,  and  no  intercession 
made,  the  people  proceeded  to  vote,  and  every  citizen  was  ordered  to  repair  to 
hifl  century.  The  method  of  voting  was  originally  viva  voce,  but  after  the  year  of 
the  city  614,  it  was  by  ballot  by  the  leget  tabellarue,  which  applied  equally  to 
the  election  of  magistrates,  to  public  trials,  and  to  making  and  repealing  laws. 
The  people  were  made  to  pass  in  order  over  some  narrow  planks,  called  pontetf 
into  the  septa,  or  enclosures,  where  certain  ofBcers  delivered  to  every  voter  two 
tablets,  one  for  and  one  against  the  proposition,  and  each  person  threw  into  a 
chest  which  of  them  he  pleased,  and  they  were  pointed  off,  and  the  greatest  num- 
ber of  points  either  way  determined  the  sense  of  the  century,  and  the  greatest 
number  of  centuries  passed  for  the  voice  of  the  whole  people,  who  cither  passed 
or  rejected  the  law.  See  Heineceiut^  AniiquU.  Rom.  Jur.  lib.  1.  tit.  2.  sec.  3 — 
11.  Opera,  tome  iv.,  where  the  ancient  learning  on  the  subject  is  collected. 
And  see  Hookers  Rom.  Hitt.  b.  1.  c.  7.  sec.  4.  note. 

^  MorUe*quieu*t  Esprit  des  Loix,  tome  i.  lib.  2.  ch.  2. — Grand,  et  Decad. 
des  Rom.  ch.  9.  Augustus  allowed  the  Decurions,  or  privileged  citizens,  in  the 
provincial  chartered  cities  in  Italy,  to  vote  at  home  for  Roman  magistrates,  and 
to  send  in  writing  their  ballots  under  seal  to  the  polls  at  Rome.  This,  says 
Suetonius,  was  conferring  upon  them,  in  a  degree,  the  privileges  and  dignity  of 
Rome  itself.    Sueton.  Aug,  ch.  46. 


IMiiiamcnnny  n'prcsrhtntion,  inst 
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theory  at  least,  a  very  inadequate  ; 
of  the  wUl  of   the    nation.      Arc 


•  1  Blaei.  Com.  174.    Miliar  on  ike  Englitk  < 
1.    In  all  the  northern  nations,  lays  Turner,  in  hi* 
during  ike  middle  ages,  vol.  i.  416,  grpat  cound 
rhief»  from  thrir  first  emerging  from  the  woodf  of  G 
the  Anglo-Saxon  nobility,  in  their  revolts  againft  Wl 
confiscation  of  their  property  among  his  Nomuui 
members  of  their  ancient  vrittenogemou,  but  did  a 
The  Norman  barons  were  as  independent  at  tfas 
rounded  the  sovereign  in  a  national  council,  at  wdl 
But  though  the  national  councils,  which  were  oommc 
uibet,  may  have  contained  within  them  the  germ  of 
die  modcfn  antiquarians  generally  conclude,  that  tb 
had  no  representation  of  the  ceorls,  or  inferior  fi«ein 
nareh,  the  aristocracy,  and  the  clergy,  with  very  little 
ration  and  voting.  Hailam  on  ike  Middle  Aget,  di.  '< 
of  England,  vol.  1.   Sir  William  Beiham**  DigniH 
tarf.    The  latter  writer  concludes,  from  a  corefbl  e 
mast  of  ancient  documents,  that  there  exbted  no  deUI 
in  F.ngland,  prim*  to  the  reign  of  Hen.  III.    That  was 
qX  magna  ekaria,  which  declared  that  no  taxation  (d 
ed)  wat  to  be  imposed  but  by  parliament,  which  was  tc 
and  nobility,  and  of  the  tenants  in  chief  under  tfas  crov 
introduction  of  popular  representation  in  England,  and 
house  of  commons  in  the  time  of  Henry  UI.  and  Tj 
by  feudal  tenure  were  held  on  the  condition  of  perfo 
being  perfonncd  or  n'ndonfl,  thr  foudatory  could  not  r 
without  hi:*  consent.  Tin*  royal  l(i\vn-<  ohtxiino/l  ..Uow.— 
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served,  many  years  ago,"  that  about  one  half  of 
the  commons  were  elected  by  the  people,  and  the 
other  half  came  in  by  purchase,  or  by  the  nomination  of 
single  proprietors  of  great  estates.  So  extremely  unequal 
was  the  popular  vote  at  elections  in  England,  that  less 
than  seven  thousand  voters  returned  nearly  one  half  of  the 
house  of  commons.**  But  notwithstanding  the  great  im- 
perfection of  the  constitution  of  the  English  house  of  com- 
mons, if  it  were  to  be  tested  by  the  arithmetical  accura- 
cy of  our  own  political  standards,  nevertheless,  in  all 
periods  of  EngUsh  history,  it  felt  strongly  the  vigour  of 
the  popular  principle.  While  on  the  continent  of  Europe 
the  degeneracy  of  the  feudal  system,  the  influence  of  the 
papal  hierarchy,  the  political  maxims  of  the  imperial  or 
civil  law,  and  the  force  of  standing  armies,  extinguished 
the  bold  and  irregular  freedom  of  the  Gothic  governments, 
and  abolished  the  representation  of  the  people,  the  Enghsh 
house  of  commons  continued  to  be  the  asylum  of  Euro- 
pean liberty;  and  it  maintained  its  station  against  all  the 
violence  of  the  Plantagenet  hne  of  princes,  the  haughty 
race  of  the  Tudors,  and  the  unceasing  spirit  of  despot- 


•  Moved  PhUoiophy,  p.  3C9,  edit.  178G. 

^  In  1831,  it  was  asserted,  that  out  of  six  hundred  and  fifty-eight  members, 
of  which  the  English  house  of  commons  consisted,  the  number  of  four  hun- 
dred and  eighty-seven  were  elected  by  one  hundred  and  fourty-four  peers, 
and  one  hundred  and  twenty-three  commoners.  In  1832  the  English  house 
of  commons  was  reformed  by  three  several  statutes,  passed  to  amend  ike  re- 
presentation  of  the  people  of  England  and  IValetf  Scotland  and  Ireland.  Un- 
der the  first  of  these  statutes,  fifty-six  English  boroughs  were  totally  disfran- 
chized, and  thirty  boroughs  were  reduced  each  to  the  right  of  returning  only  one 
member.  Twentj'-two  new  boroughs  were  created  with  a  right  to  each  of  return- 
ing two  members;  and  Manchester,  Birmingham,  Leeds,  and  Sheffield  were  among 
the  towns  invested  with  that  privilege.  Sixteen  other  new  boroughs  were  created 
with  the  right  to  each  of  returning  one  member.  Thirt}'-four  shu'es  were  subdi- 
vided in  respect  to  members  of  parliament,  so  as  to  give  an  increase  of  sixty-three 
knights.  The  qualifications  of  elector^*,  consisting  of  freeholders,  lessees,  and  copy- 
holders, were  altered,  and  the  name  of  eveiy  voter  required  to  be  previously  regis- 
tered. The  number  of  members  of  the  reformed  house  of  commons  consists  in  tlie 
aggregate  of  658;  the  same  number  as  before  the  reformed  bill,  xh.f  471  members 
for  England,  29  for  Wales,  53  for  Scotland,  and  105  for  Ireland. 
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ism  in  the  house  of  Stuart.  And  when  we  Xako.  into  c 
sideration  the  admirable  plan  of  their  judicial  polity,  a 
those  twcidisllnguished  guardians  of  civil  lihcrly,lriul  bj 
jury,  and  the  freedom  of  the  press,  it  is  no  longer  a  mal 
ter  of  astoniahmenl,  that  the  nation,  in  full  pmscssion  fl 
those  inestimable  blessings,  should  enjoygrcalcr  secaril| 
of  person  and  property  than  everwaa  enjoyed  in  Att 
or  Sparta,  Cartliage  or  Rotnc,  or  in  ;iiiy  of  the  comtuoD 
wealths  of  Italy,  during  the  period  of  the  middle  ages. 

I  proeeed  next  to  consider  the  privileges  and  powers  o 
the  two  liouses  of  congress,  both  aggregately  and  i 

rately. 
•235       •Each  house  is  made  the  sole  judge  of  the  elei 
priiU«««i  tion  return,  and  qualifications  of  its  members." 

!««•'  of"  same  power  is  vested  in  tlic  British  bouse  of  commons 
™'™'  and  in  the  IpgislatiirfS  of  the  n-cvcru)  stale?;  iind  there  is 
no  other  body  known  to  the  constitution,  to  which  such 
a  power  might  safely  be  trusted.  It  is  requisite  to  pre- 
serve a  pure  and  genuine  representation,  and  to  control 
the  evils  of  irregular,  corrupt,  and  tumultuous  elections ; 
and  as  each  house  acts  in  these  eases  in  a  judicial  cha- 
racter, its  decisions,  like  the  decisions  of  any  other  court 
of  justice,  ought  to  be  regulated  by  known  principles  of 
law,  and  strictly  adhered  to,  for  the  sake  of  uniformity 
and  certainty.  A  majority  of  each  house  constitutes  a 
quorum  to  do  business,  but  a  smaller  number  may  ad- 
journ from  day  to  day,  and  compel  the  attendance  of  al^ 
sent  members,  in  such  manner,  and,  under  such  penal- 
ties as  eacli  house  may  provide.''  Each  house,  likewise, 
determines  the  rules  of  its  proceedings,  and  can  purush 
its  members  for  disorderly  behaviour ;  and  with  the  cot^ 
currcncc  of  two  thirds,  expel  a  member."     Each  house 


'mbcn  uied  lo  fonn  s  q 
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is  likewise  bound  to  keep  a  journal  of  its  proceedings, 
and  from  time  to  time  publish  such  parts  as  do  not  re- 
quire secrecy,  and  to  enter  the  yeas  and  nays  on  the 
journal,  on  any  question,  when  desired  by  one  fifth  of 
the  members  present."  The  members  of  both  houses 
are  likewise  privileged  from  arrest  during  their  atten- 
dance on  congress,  and  in  going  to  and  returning  from 
the  same,  except  in  cases  of  treason,  felony,  and  breach 
of  the  peace.**  These  privileges  of  the  two  houses  are 
obviously  necessary  for  their  preservation  and  character ; 
and  what  is  still  more  important  to  the  freedom  of  delib- 
eration, no  member  can  be  questioned  out  of  the  house 
for  any  speech  or  debate  therein.*^ 

There  is  no  power  expressly  given  to  either  house  of 
congress  to  punish  for  contempts,  except  when  com- 
mitted ♦by  their  own  members  ;  but  in  the  case  of  *236 
.Anderson^  who  was  committed  by  order  of  the 
house  of  representatives,  for  a  contempt  of  the  house, 
and  taken  into  custody  by  the  sergeant  at  arms,  an  action 
of  trespass  was  brought  against  the  officer,  and  the  ques^ 
tion  on  the  power  of  the  house  to  commit  for  a  contempt, 
was  carried  by  writ  of  error  to  the  supreme  court  of  the 
United  States.**     The  court  decided,  that  the  house  had 
that  power,  and  that  it  was  an  implied  power,  and  of 
vital  importance  to  the  safety,  character,  and  dignity  of 
the  house-     The  necessity  of  its  existence  and  exercise, 
was  founded  on  the  principle  of  self-preservation  ;  and 
the  power  to  punish  extends  no  further  than  imprisour 


•  Art.  1.  8ec.  5.  *>  Art.  1.  sec.  6. 

*  Art.  1.  «€»c.  6.  The  question  whether  a  senator  or  member  of  the  house  qf 
representatives,  was  liable  to  impeachment  for  conduct  in  his  legislative  capacity, 
u  considered  by  Mr.  Justice  Story  in  his  Commentaries,  vol.  ii.  p.  259 — ^262 ; 
and  the  weight  of  authority,  and  the  reason  and  policy  of  the  thing,  are  decidedly 
in  the  negative,  and  in  favour  of  the  principle  that  members  of  congress  should  be 
exempt  from  impeachment  and  punishment,  for  acts  done  in  their  collective  or 
congressional  capacity. 

^  Anderson  v«  Dunn,  6  Wheaton,  204. 

Vol.  I.  34 
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ment,  and  that  will  continue  no  longer  than  the  duration 
of  the  p6wer  that  imprisons.  The  imprisonment  will 
terminate  with  the  adjournment  or  dissolution  of  con-^ 
gress.* 

The  house  of  representatlyes  has  the  exjclusive  right 
pf  originating  all  bills  for  raising  revenue,  and  this  is  the 
pnly  privilege  that  house  enjoys  in  its  legislative  charac* 
ter,  which  is  not  shared  equally  by  the  other ;  and  even 
those  bills  are  ameridable  by  the  senate  in  its  discretion.^ 
The  two  houses  are  an  entire  and  perfect  check  upon 
each  other;  in  all  business  appertaining  to  legislation ; 
and  one  of  them  ca^inot  even  adjourn,  duriog  the  session 
pf  congress,  for  more  than  three  days,  without  the  con- 
sent of  the  other,  nor  tp  any  ojiier  place  than  that  in 
vrhich  the  tsyo  houses  shall  be  sittingt^ 
ppwerpof  The  powers  of  congress  extend  generally  to  all  sub- 
jects of  a  national  nature.  Many  of  those  powers  will 
hereafter  become  the  subject  of  particular  observation 
and  criticism-  At  present,  it  will  be  sufficient  to  obsenre, 
generally,  that  congress  axe  authorized  to  provide  for  the 
common  defence  and  general  welfare,  and  for  that  pur- 
pose, among  other  express  grants,  they  are  autho- 
^237  rized  to  lay  and  collect  taxes,  ^duties,  imposts,  aijd 
excises  ;• — ^to  borrow  money  on  the  credit  of  the 
United  States ;— to  regjilate  commence  with  foreign  lui- 


^  The  dociaion  of  the  supreme  court,  in  the  case  of  Anderson^  is  accompanied 
with  a  course  of  reasoning  which  would  seem  to  ho  sufficient  to  place  the  autho- 
rity of  either  house  of  congress  to  pimish  contepipts  and  breaches  of  privileges  on 
the  most  solid  foundation,  independent  of  the  absolute  authority  of  the  decision. 
The  constitutional  exercise  of  the  same  power  by  each  house  of  parhanient  has 
been  repeatedly  vindicated  in  Westminster  Hall,  in  the  most  masterly  manner. 
Lord  Ch.  J.  De  Grey,  in  Rex  v.  Crosby,  3  Wils.  Rep.  188.  Lord  Ellenborough, 
in  Burdctt  v.  Abbott,  14  EasVt  Rep.  1.  It  is  a  power  inherent  in  all  legislative 
assemblies,  and  is  essential  to  enable  them  to  execute  their  great  trusts  with  free- 
dom and  safety.  And  it  has  been  frequently  cxerciscAl,  not  only  in  congress,  but 
by  the  respective  branches  of  the  state  legislatures,  and  may  be  considered  as  in- 
disputably acknowledged  and  settled.   Story' 9  CommetUarieSf  voL  ii.  30^—317. 

»»  Art.  1.  sec.  7.  c  ^j^  1.  g^^  3. 
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tiohs,  and  among  the  several  states,  and  with  the  Indian 
tribes ; — ^to  declare  war,  and  define  and  punish  ofiences 
against  the  law  of  nations ; — to  raise,  maintain,  and 
govern  armies,  and  a  navy  ; — ^to  orgaiiize,  jirm,  and  dis- 
cipline the  mihtia ; — and  to  give  full  eflBcacy  to  all  the 
powers  contained  in  the  constitution.  Some  of  these 
powers,  as  the  levying  of  taxes,  duties,  and  excises,  are 
concurrent  v^dth  similar  powers  in  the  several  states ;  but 
in  most  cases,  these  powers  are  exclusive,  because  tlie 
concurrent  exercise  of  them  by  the  states  separately, 
would  disturb  the  general  harmony  and  peace,  and  be- 
cause they  would  be  apt  to  be  repugnant  to  each  other 
in  practice,  and  lead  to  dangerous  collisions.  The 
powers  which  are  conferred  upon  congress,  and  the  pro- 
hibitions which  are  im|)osed  upon  the  states,  would  seem, 
upon  a  fair  and  just  construction  of  them,  to  be  indis- 
pensable, to  secure  to  this  country  the  inestimable  bless-  < 
ings  of  union.  The  articles  of  confederation,  digested 
during  the  American  war,  intended  to  confer  upon  con- 
gress powers  nearly  equal  to  those  with  which  they  are 
now  invested ;  but  that  compapt  gave  them  none  of  the 
means  requisite  to  carry  those  powers  into  effect.  And 
if  the  sentiment  which  has  uniformly  pervaded  the  minds 
df  the  people  of  this  country  be  a  just  one,  that  the  con- 
solidated union  of  these  states  is  indispensable  to  our 
national  prosperity  and  happiness— and  if  we  do  not 
wish  to  be  once  more  guUty  of  the  great  absurdity  of 
proposing  an  end,  and  denying  the  means  to  attain  it — 
then  we  must  conclude,  that  the  powers  conferred  upon 
congress  are  not  disproportionate  to  the  magnitude  of  the 
trust  confided  to  the  Union,  and  which  the  Union  alone 
is  competent  to  fulfil. 

The  rules  of  proceedinc;  in  each  house  are  substantially    Ru'««  ^^ 
the  same ;  and  though  they  are  essential  to  the  transac- 
tion of  business  with  order  and  safety,  they  are  too  mi- 
nute to  be  treated   at  length  in  an  elementary  sur- 
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vey  of  the  constitutional  polity  and  general  juris- 
prudence of  the  United  States.  The  house  of  re- 
presentatives choose  their  own  speaker,  but  the  vice-pre- 
sident of  the  United  States  is,  ex  officio^  president  of  the 
senate,  and  gives  the  casting  vote  when  they  are  equally 
divided.  The  proceedings  and  discussions  in  the  two 
houses  are  public.  This  affords  the  community  early  and 
authentic  information  of  the  progress,  reason,  and  policy 
of  measures  pending  before  congress,  and  it  is  likewise 
a  powerful  stimulus  to  industry,  to  research,  and  to  the 
cultivation  of  talent  and  eloquence  in  debate.  Though 
these  advantages  may  be  acquired  at  the  expense  of  much 
useless  and  protracted  discussion,  yet  the  balance  of 
utility  is  greatly  in  favour  of  open  deliberation  ;  and  it  is 
certain,  from  the  general  opposition  to  the  experiment 
that  was  made  and  continued  for  some  years  by  the 
senate  of  the  United  States,  of  sitting  with  closed  doors, 
that  such  a  practice,  by  any  legislative  body  in  this  coun- 
try, would  not  be  endured. 

The  ordinary  mode  of  passing  laws  is  briefly  as  fol- 
lows :*  One  day's  notice  of  a  motion  for  leave  to  bring  in 


•  See  the  standing  rules  and  orders  of  the  house  of  repretentativetf  printed 
in  1795,  by  Francis  Childs.  The  rules  and  forms  of  procieeding  in  legisladv^ 
bodies  arc  not  only  essenrial  to  orderly  and  free  discussion  and  deliberation ;  but 
those  forms  become  substance,  for  they  operate  as  safeguards  of  liberty,  and  a 
protection  to  the  minority  against  the  violence  and  tyranny  of  the  majority.  It 
was  an  observation  of  Mr.  Onslow,  for  many  years  speaker  of  the  English  House 
of  Commons,  that  he  had  often  heard  old  and  experienced  members  say,  that 
nothing  tended  more  to  throw  power  into  the  hands  of  administration,  than  a 
neglect  of  or  departure  from  the  rules  of  proceeding.  HatteWs  Precedents  of 
Proceedings  in  the  House  of  Commons^  and  Jefferson^s  Manual  of  Parlia- 
mentary PracticCy  ought  to  be  thoroughly  studied  by  all  leading  and  efficient 
members  in  legislative  assemblies. 

Among  the  rules  of  the  house  of  representatives,  the  establishment  of  what 
is  termed  the  previous  question^  is  of  great  importance.  It  is  understood  not  to 
apply  when  a  bill  or  motion  is  under  discussion  in  a  committee  of  the  whole 
house,  but  only  when  the  same  is  before  the  house  with  the  speaker  in  the  chair. 
The  previous  question  is  admitted  when  demanded  by  a  majority  of  the  members 
present,  and  it  enables  a  majority  at  any  time  to  put  an  end  in  the  house  to  all 
discussion,  and  to  put  the  minority  to  silence  by  a  prompt  and  final  vote  on  the 
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a  bill,  in  cases,  of  a  general  nature  is  required-  Every 
bill  must  have  three  readings  previous  to  its  being  passed, 
and  these  readings  miist  be  on  different  days,  and  no  bill 
can  be  committed  or  amended  until  it  has  been  twice 
read.  Such  little  checks  in  the  forms  of  doing  business, 
are  prudently  intended  to  guard  against  surprise  or  im- 
position. In  the  house  of  representatives,  bills,  after 
being  twice  read,  are  committed  to  a  committee  of 
the  whole  house,  when  the  ♦speaker  leaves  the  ♦239 
chair,  and  takes  a  part  in  the  debate  as  an  ordinary 
member,  and  a  chairman  is  appointed  to  preside  in  his 
stead.  When  a  bill  has  passed  one  house,  it  is  transmit- 
ted to  the  other,  and  goes  through  a  similar  form ;  though, 
in  the  senate,  there  is  less  formality,  and  bills  are  often 
committed  to  a  select  committee,  chosen  by  ballot.  If  a 
bill  be  altered  or  amended  in  the  house  to  which  it  is 


main  question.  It  is  whether  the  question  under  debate  shall  now  be  put,  and 
until  it  is  decided,  it  precludes  all  amendment  and  debate  of  the  main  question, 
and  all  motions  to  amend,  commit  or  postpone  the  main  question.  If  the  pre\'ioua 
question  be  decided  affirmatively,  the  main  question  is  to  be  put  instantaneously, 
and  no  member  is  allowed  to  amend  or  discuss  it^  The  previoua  question  has 
long  been  in  use  in  the  English  House  of  Commons,  but  in  a  much  less  stem  and 
imperative  form,  for  it  does  not  preclude  the  right  of  any  member  to  discuss  and 
amend  the  main  question.  So,  during  the  period  of  the  continental  congress 
under  the  articles  of  confederation,  the  prc\nous  question  was  regoi-ded  rather  oa 
a  preliminary  inquiry  into  the  propriety  of  the  main  question.  This  ti'as  also  the 
case  under  the  present  constitution  of  the  United  States  for  many  years.  Its  ob- 
ject was  to  avoid  decision  on  delicate  questions  as  inexpedient,  and  if  it  was  de- 
cided that  the  main  question  be  put,  tlie  main  question  was  open  to  debate.  It 
vras  not  until  1811  that  the  previous  question  attained  its  present  absolute  sway. 
The  Hon.  William  Gaston,  a  meml)er  of  the  house  of  representatives  from 
North  Carolina  in  1816,  made  a  fi-uitless  oflort  to  expunge  the  previous  question 
from  tlie  rules  of  the  hou:*o.  His  speech  was  n  very  able  and  well-informed  dis- 
cussion of  the  merits  of  the  rule,  and  he  regarded  it  as  a  formidable  instrument  of 
tyranny  of  majorities  over  minorities,  and  in  the  extent  to  which  it  is  carried,  with 
out  a  precedent  in  the  annals  of  any  free,  deliberative  assembly. 

Legislation  was  a  science  cultivated  with  so  much  care  and  refinement  among 
the  ancient  Romans,  that  they  had  laws  to  instnict  them  how  to  make  laws. 
The  Lex  Licinia,  and  Lex  Ebutia,  tlie  Lex  Caciliay  and  Lex  Didia,  provided 
checks,  that  the  law  should  not  unintentionally  contain  any  particular  personal 
privileges,  or  weaken  the  force  of  former  laws,  or  be  crowded  with  multifariou.-* 
matter.     Gravina,  De  Ortu  et  Frogressu  Jurit  Civiiiif  lib.  1.  ch.  29. 
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transmitted^  it  is  then  returned  to  the  house  in  which  it 
originated/  and  if  the  two  houses  cannot  agree,  they  slph 
point  comnaittees  to  confer  together  on  the  subject.  When 
a  bill  is  engrossed,  and  has  passed  the  sanction  of  both 
houses,  it  is  transmitted  to  the  President  of  the  United 
States  for  his  approbation.  If  he  approves  of  the  bill,  he 
nefSiiJ!"***  signs  it.  If  he  does  not,  it  is  returned,  with  his  objec- 
tions, to  the  house  in  which  it  originated,  and  that  house 
enters  the  objections  at  large  on  their  journals,  and  pro- 
ceeds to  reconsider  the  bill.  If,  after  such  reconsidera- 
tion, two  thirds  of  that  house  shotild  agree  to  pass  the 
bill,  it  is  sent,  together  with  the  objections,  to  the  other 
house,  by  which  it  is  likewise  reconsidered,  and,  if  ap- 
proved by  two  thirds  of  that  house,  it  becomes  a  law, 
But,  in  aU  such  cases,  the  votes  of  both  houses  are  de- 
termined by  yeas  and  nays,  and  the  names  of  the  per- 
sons voting  for  and  against  the  bill  are  entered  on  the 
journals.  If  any  bill  shall  not  be  returned  by  the  presi- 
dent within  ten  days  (Sundays  excepted)  after  it  shall 
have  been  presented  to  him,  the  same  becomes  a  law, 
equally  as  if  he  had  signed  it,  unless  congress,  by  ad- 
journment, in  the  mean  time,  prevents  its  return,  and  then 
it  does  not  become  a  law.* 

The  practice  in  congress,  and  especially  in  the  second 
or  last  session  of  each  congress,  of  retaining  most  of 
their  bills  until  within  the  last  ten  days,  is  attended  with 
the  disadvantage  of  shortening  the  time  allowed  to  the 
president  for  perusal  and  reflection  upon  them,  and  of 
placing  within  the  power  of  the  president,  the  absolute 

negative  of  every  biU  presented  within  the  last  ten 
•240  days  preceding  the  4th  of  ♦March ;  and  this  he 

can  effect  merely  by  retaining  them,  without  being 
obliged  to  assign  any  reason  whatever ;  for  he  is  enti- 
tled to  ten  days  to  deliberate.     Most  of  the  bills  that  are 

•Art.  1.  aec.  7. 
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presented  to  the  president  in  the  second  session  of  every 
congress,  were,  a  few  years  ago,  presented  to  him  within 
the  last  ten  days,  and  generally  within  the  last  two  days ; 
but  the  rules  of  congress  have  latterly  checked  the  evils 
and  danger  of  such  an  accumulation  of  business  on  the 
last  days  of  the  session. 

This  qualified  negative  of  the  president  upon  the  for- 
mation of  laws,  is,  theoretically  at  least,  some  additional 
security  against  the  passage  of  improper  laws,  through 
prejudice  or  want  of  due  reflection ;  but  it  was  princi* 
pally  intended  to  give  to  the  president  a  constitutional 
weapon  to  defend  the  executive  department,  as  well  as 
the  just  balance  of  the  constitution,  against  the  usurpa- 
tions of  the  legislative  power-     To  enact  laws  is  a  trans- 
cendant  power ;  and  if  the  body  that  possesses  it  be  a 
full  and  equal  representation  of  the   people,  there  is 
danger  of  its  pressing  with  destructive  weight  upon  all 
the  other  parts  of  the  machinery  of  the  government.     It 
has,  therefore,  been  thought  necessary,  by  the  most  skil- 
ful and  most  experienced  artists  in  the  science  of  civil 
polity,  that  strong  barriers  should  be  erected  for  the  pro- 
tection and  security  of  the  other  necessary  powers  of  the 
government.     Nothing  has  been  deemed  more  fit  and  ex- 
pedient for  the  purpose,  than  the  provision  that  the  head 
of  the  executive  department  should  be  so  constituted, 
as  to  secure  a  requisite    share  of  independence,  and 
that  he  should  have  a  negative  upon  the  passing  of  laws ; 
and  that  the  judiciary  power,  resting  on  a  still  more  per-r 
manent  basis,  should  have  the  right  of  determining  upon 
the  validity  of  laws  by  the  standard  of  the  constitution. 
A  qualified  negative  answers  all  the  salutary  purposes  of 
an  absolute  one,  for  it  is  not  to  be  presumed  that  two 
thirds  of  both  houses  of  congress,  on  reconsideration,  with 
the  reasoning  of  the  president  in  opposition  to  the  bilj 
spread  at  large  upon  their  journals,  will  ever  concur 
in  any  unconstitutional  ♦measure.     In  the  English  ♦241 
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constitution,  the  king  has  an  absolute  negative  ;  but 
it  has  not  been  necessary  to  exercise  it  since  the  time  of 
William  III.  The  influence  of  the  crown  has  been 
exerted  in  a  more  gende  manner,  to  destroy  any  obnox- 
ious measure  in  its  progress  through  the  two  houses  of 
parliament.  Charles  I.  stood  for  a  long  time  upon  the 
strict  and  forbidding  rights  of  his  prerogative ;  but  he 
was  compelled,  by  the  spirit  and  clamour  of  the  nation, 
to  give  his  assent  to  bills  which  cut  down  that  preroga- 
tive, and  placed  the  power  of  government  in  the  bands 
of  the  parliament.  The  peremptory  veto  of  the  Roman 
tribunes,  who  were  placed  at  the  door  of  the  senate, 
would  not  be  reconcilable  with  the  spirit  of  deliberation 
and  independence  which  distinguishes  the  councils  of 
modem  times.  The  French  constitution  of  1791,  a 
laboured  and  costiy  fabric,  on  which  the  philosophers 
and  statesmen  of  France  exhausted  all  their  ingenuity, 
and  which  was  prostrated  in  the  dust  in  the  course  of 
one  year  from  its  existence,  gave  to  the  king  a  negative 
upon  the  acts  of  the  legislature,  with  some  very  feeble 
limitations.  Every  bill  was  to  be  presented  to  the  king, 
who  might  refuse  his  assent ;  but  if  the  two  following 
legislatures  should  successively  present  the  same  bill  in 
the  same  terms,  it  was  then  to  become  a  law.  The  con- 
3titutional  negative  given  to  the  president  of  the  United 
States,  appears  to  be  more  wisely  digested  than  any  of 
the  examples  which  have  been  mentioned.* 


^  The  organization  of  the  two  houses  of  congress,  and  the  principles  on  which 
it  rests,  were  profoundly  discussed  in  the  Federalist ^  from  No.  52  to  No.  214, 
inclusive.  There  is  no  work  on  the  snbject  of  the  constitution,  and  on  republican 
and  federal  government  generally,  that  deserves  to  be  more  thoroughly  studied. 
The  Federalist  appeared  originally  in  a  scries  of  numbers,  published  in  the  New- 
York  daily  papers,  between  October,  1787,  and  June,  1788.  They  were  read 
^th  admiration  and  enthusiasm  as  they  successively  appeared,  and  by  no  person 
more  so  llian  the  author  of  this  note,  who  made  a  fiiiitless  attempt  at  the  time  to 
abridge  them  for  the  benefit  of  a  county  village  print.  No  constitution  of  go\'cni- 
naeai  ever  received  a  more  masterly  and  successful  vindication.    I  know  not,  in- 
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deed,  of  any  work  on  the  principles  of  free  government,  that  ia  to  be  compared, 
in  instruction  and  intrinsic  value,  to  this  small  and  unpretending  volume  of  the 
Federalist ;  not  even  if  we  resort  to  Aristotle,  Cicero,  Machiavel,  Montesquieu, 
Milton,  Locke,  or  Burke.  It  is  equally  admirable  in  the  depth  of  its  wisdom, 
the  comprehensiveness  of  its  views,  the  sagaci^  of  its  reflections,  and  the  fear- 
leMness,  patriotism,  candour,  simplicity,  and  elegance  with  which  its  truths  are 
ottBred  and  recommended.  Mr.  Justice  Story  acted  wisely  in  making  the  Fede- 
ralist the  basis  of  his  Commentaiy ;  and  as  we  have  had  the  experience  of  nearly 
fifty  years  since  the  Federalist  was  written,  the  work  of  Judge  Stoiy  is  enriched 
with  the  results  of  that  experience,  and  it  is  written  in  the  same  free  and  tiberal 
spirit,  with  equal  exactness  of  research  and  soimdness  of  doctrine,  and  with  great 
beauty  and  elegance  of  composition. 


Vol.  I. 


35 


LECTURE  Xn. 


OF   JUDICIAL   CONSTRUCTIONS   OF    THE    POWERS   OF 

CONGRESS. 

I  PROCEED  to  consider  the  cases  in  which  the  powers 
of  congress  have  been  made  the  subject  of  judicial  inves- 
tigation.* 
Priorit  of  (^0  Congress  have  declared  by  law,  that  the  United 
Jl^j^^"  »  States  were  entitled  to  priority  of  payment  over  private 
creditors,  in  cases  of  insolvency,  and  in  the  distribution 
of  the  estates  of  deceased  debtors.     The  act  of  congress 


■  Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution  of  the  United 
Btatest  vol.  i.  p.  382 — 442,  has  given  a  very  rational  view  of  the  rules  of  inter- 
pretation applicable  to  the  constitution.  I  have  confined  myself,  in  this  lecture, 
•  to  those  authoritative  expositions  which  have  been  given  to  it  by  the  courts  of  the 
Unite<l  States ;  and  I  a^*e  entirely  with  that  Icanied  commentator,  that  we  ai-e 
to  look  to  the  instrument  itself,  "  as  a  constitution  of  government  ordained  and 
established  by  the  people  of  the  United  States."  The  instrument  furnishes  essen- 
tially the  means  of  its  own  interpretation  ;  and  to  resort  to  it  was  the  practice  of 
the  late  Chief  Justice  Marshall,  in  those  clear  and  admirable  judicial  views  of 
the  constitution,  which,  so  far  as  they  go^  leave  us  nothing  more  perfect  to  expect 
or  desire.  It  is,  at  the  same  time,  just  and  true,  that  "  the  most  unexceptionable 
source  of  collateral  interpretation  is  from  the  practical  exposition  of  the  govern- 
ment itself,  in  its  various  departments,  upon  particular  questions  discussed,  and 
settled  upon  its  own  intrinsic  merits.  These  approach  the  nearest  in  their  own 
nature  to  judicial  expositions  ;  and  have  the  same  general  recommendation  that 
belongs  to  the  latter.  They  are  decided  upon  solemn  argument,  pro  re  nata^ 
upon  a  doubt  raised,  upon  a  lis  motOj  upon  a  deep  sense  of  their  importance  and 
difficulty,  in  the  &ce  of  the  nation,  with  a  view  to  present  action,  in  the  midst  of 
jealous  interests,  and  by  men  capable  of  urging,  or  repelling,  the  grounds  of  axgu- 
ment,  from  their  exquisite  genius,  their  comprehensive  learning,  or  their  deep 
meditation  upon  the  ab«ofbing  topic."  Storjfs  Comm.  vol.  i.  p.  392.  See  also, 
it^rOf  p.  91 
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of  31st  July,  1789,  sec.  21.  confined  the  priority  to  custom- 
house bonds.  The  act  of  4th  August,  1790,  ch.  35.  sec. 
45.  limited  the  priority  in  the  same  manner.  The  act  of 
2d  May,  1792,  placed  the  surety  in  a  custom-house  bond, 
who  paid  the  debt,  on  the  same  footing,  in  respect  to 
priority,  as  the  United  States ;  and  it  confined  the  cases 
of  insolvency  mentioned  in  the  former  law,  to  those  of  a 
voluntary  assignment,  and  of  attachments  against  abscon- 
ding, concealed  or  absent  debtors.  The  act  of  3d  March, 
1797,  ch.  74.  sec.  5.  went  further,  and  gave  the  United 
States  a  preference  in  all  cases  whatsoever,  whoever 
might  be  the  debtor,  or  however  he  might  be  indebted,  in 
case  the  debtor  became  insolvent,  or  the  assets  in  the 
hands  of  his  representatives,  after  his  death,  were  in- 
sufficient to  pay  his  debts.  This  priority  was  declared  to 
extend  to  cases  in  which  the  insolvent  debtor  had  made 
a  voluntary  assignment  of  all  his  property,  or  in  which 
his  effects  had  been  attached  as  an  absconding,  concealed 
or  absent  debtor,  or  in  which  an  act  of  legal  bankruptcy 
had  been  committed.  The  actof  March  2d,  1799, 
ch.  128.  sec.  65.  provided,  that  in  the  like  cases  ♦of  ^244 
insolvency,  or  where  any  estate  in  the  hands  of 
executors,  adminstrators,  or  assignees,  should  be  insuffi- 
cient, debts  due  to  the  United  States,  on  bonds  taken 
under  the  collection  act,  should  have  preference;  and 
sureties  in  such  bonds,  on  paying  the  same,  had  the  same 
preference  as  was  reserved  to  the  United  States. 

These  were  the  legislative  provisions,  giving  prefer-r 
ence  to  debts  due  to  the  United  States ;  and  in  Fisher 
V.  Blight^''  the  authority  of  congress  to  pass  such  laws 
was  drawn  in  question.  The  point  discussed  in  that 
case  was,  whether  the  United  States,  as  holders  of  a 
protested  bill  of  exchange  negotiated  in  the  ordinary 
course  of  trade,  were  to  be  preferred  to  the  general  cre- 
ditors, when  the  debtor  becomes  bankrupt.    The  supreme 


•  2  Cranckf  358. 
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court  decided^  that  the  acts  of  congress,  gLving  that 
general  priority  to  the  United  States,  were  constitutional. 
][t  was  a  power  founded  on  the  authority  to  make  all  laws 
which  should  be  necessary  and  proper  to  carry  into 
effect  the  powers  vested  by  the  constitution  in  the  govern- 
ment of  the  United  States.  Where  the  end  was  within 
the  lawful  powers  of  the  government,  congress  possessed 
the  choice  of  the  means,  and  were  empowered  to  use  any 
means  which  were  in  fact  conducive  to  the  exercise  of 
the  powers  granted.  The  government  is  to  pay  the 
debts  of  the  Union,  and  must  be  authorized  to  use  the 
means  most  eligible  to  effect  that  object.  It  has  a  right 
to  make  remittances  by  bills  or  otherwise,  and  to  take 
those  precautions  which  will  render  the  transaction  safe. 
If  this  claim  of  priority  interferes  with  the  right  of  the 
state  sovereignties,  respecting  the  dignity  of  debts,  and 
defeats  the  measures  which  they  would  otherwise  have 
a  right  to  adopt  to  secure  themselves,  it  is  a  necessary 
consequence  of  the  supremacy  of  the  laws  of  the  Union, 
on  all  subjects  to  which  the  legislative  power  of  congress 
extends. 

The  principle  was  here  settled,  that  the  United 
♦245  States  are  ♦entitled  to  secure  to  themselves  the  ex- 
clusive privilege  of  being  preferred  as  creditors  to 
private  citizens,  and  even  to  the  state  authorities,  in  all 
cases  of  the  insolvency  or  bankruptcy  of  their  debtor. 
But  the  court  observed,  that  no  hen  was  created  by  the 
statutes  giving  the  preference.  No  bona  fide  transfer  of 
property  in  the  ordinary  course  of  business  was  over- 
reached. It  was  only  a  priority  of  payment,  which, 
under  different  modifications,  was  a  regulation  in  com- 
mon use  ;  and  a  honia  fiic  alienation  of  property,  before 
the  right  of  priority  attached,  was  admitted  to  be  good. 
The  next  case  that  brought  into  discussion  this  question 
of  priority,  was  that  of  the  United  States  v.  Hooe^     It  was 

•  3  Cranchf  73. 
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there  held,  that  the  priority  to  which  the  United  States 
were  entitled,  did  not  partake  of  the  character  of  a  lien  on 
the  property  of  public  debtors.  The  United  States,  in 
the  mere  character  of  creditor,  have  no  lien  on  the  real 
estate  of  their  debtor.  If  the  priority  existed  from  the 
time  the  debt  was  contracted,  and  the  debtor  should  con- 
tinue to  transact  business  with  the  world,  the  inconve- 
nience would  be  immense.  The  priority  only  applied  to 
cases  where  the  debtor  had  become  actually  and  notori- 
ously insolvent,  and,  being  unable  to  pay  his  debts,  had 
made  a  voluntary  assignment  of  all  his  property,  or,  hav- 
ing absconded  or  absented  himself,  his  property  had  been 
attached  by  process  of  law.  A  bona  jidt  conveyance  of 
yart  of  the  property  of  the  debtor,  not  for  the  fraudulent 
purpose  of  evading  the  law,  but  to  secure  a  fair  creditor, 
is  not  a  case  within- the  act  of  congress  giving  priority." 
In  this  case  of  the  United  States  v.  Hooe^  a  collector  of  the 
revenue  had  mortgaged  part  of  his  property  to  his 
surety  in  liis  official  bond,  to  ♦indemnify  him  from  ♦246 
his  responsibility  as  surety,  and  to  secure  him  from 
his  existing  and  future  endorsements  for  the  mortgagor  at 
bank ;  and  the  mortgage  was  held  valid  against  the  claim 
of  the  United  States,  although  the  collector  was,  in  point 
of  fact,  unable  to  pay  all  his  debts  at  the  time  the  mort- 
gage was  given,  and  although  the  mortgagee  knew,  when 
he  took  the  mortgage,  that  the  mortgagor  was  largely 
indebted  to  the  United  States. 

Afterwards,  in  Harmon  v.  Sterry^^  it  was  held,  that  in 
the  distribution  of  a  bankrupt's  effects,  the  United  States 
were  entitled  to  their  preference,  although  the  debt  was 
contracted  by  a  foreigner  in  a  foreign  country,  and  the 

•  U.  S.  V.  Hooe,  tup.  United  States  v.  Clark,  1  Paine's  Rep,  629.  UDited 
States  V.  Munroe,  5  Alason's  Rep.  572.  United  States  v.  Hawkins,  16  Martinis 
Louisiana  Rep.  317.  In  England  a  provisional  assignment  in  bankruptcy  will 
defeat  the  king^s  extent,  if  it  precedes  the  test  of  the  writ.  King  v.  Crump^  Par* 
ker's  Rep.  126.     Lord  Eldon,  14  Veteys  Rep.  88. 

»•  5  Cranch,  289. 
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United  States  had  proved  their  dcbl  under  a  commissii 
of  bankruptcy.  Though  tlicj  law  of  the  place  where 
contract  is  made,  be,  generally  speaking,  the  law  of  the 
contract,  yet  the  right  of  priority  forms  no  part  of  tlie  con- 
tract. The  insolvency  which  was  lo  entitle  the  United 
fitatcfl  to  a  preference,  was  declared,  in  Prin^^v.Bnrrf^rr,* 
lo  mean  a  legal  and  known  insolvency,  manifested  by 
Home  notorious  iictof  the  debtor,  pursuant  to  law.  This 
was  giving  to  the  world  some  reasonable  and  deilnile 
lest  by  wliich  lo  ascertain  the  existence  of  the  latent  and 
dangerous  preference  given  by  law  lo  the  United  States. 
In  this  last  ease,  the  effects  of  an  insolvent  debtor,  duly 
lUtnctied  in  June,  were  considered  not  to  be  liable  to  the 
claim  of  tlie  United  States,  on  a  custom-house  bond  given 
prior  to  the  attachment,  and  put  in  suit  in  August  tbllow- 
ing.  The  private  crcdilnrbail  acquired  a  lien  by  his  at- 
tachment, which  could  not  be  divested  by  process  on  the 
part  of  the  United  States  subsequently  issued.  Nor 
will  the  lien  of  a  judgment  creditor,  duly  perfected, 
be  displaced  by  the  mere  priority  of  the  United  States- 
Thc  word  insolvency,  in  the  acts  of  congress,  of  1790, 
1797,  and  1799,  means  a  legal  insolvency,  and  a  mere 

state  of  insolvency,  or  inability  in  a  debtor  to  pay 
•247  all  his  '(ichts,  gives  no  right  of  preference  to  the 

United  States,  unless  it  be  accompanied  by  a  volun- 
tary assignment  of  all  the  property,  for  the  benefit  of 
creditors,  or  by  some  legal  act  of  insolvencj'.  If,  before 
the  right  of  preference  has  accrued,  the  debtor  has  made 
a  bona  fide  conveyance  of  his  estate  to  a  third  person,  or 
has  mortgaged  the  same  to  secure  a  debt,  or  if  the  pro- 
perty has  been  seized  under  an  execution,  the  property 
is  divested  from  the  debtor,  and  cannot  be  made  liable 
to  the  United  Slates.'* 


>>  ThelluBson  v.  Smith,  2  WkcalBii,  399.     ConnrJ  v.  The  Allantio  Insuiuico 
Company,  1 /'((eriT.  S.  Kcp.  3BG.     Brent  v.  Bank  of  Washuigwn,  lOPeUri, 
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The  United  States  have,  accordingly,  a  preference  as 
creditors,  to  the  extent  above  declared,  in  four  cases, 
viz.  (1.)  In  the  case  of  the  death  of  the  debtor  without 
sufficient  assets;  (2.)  bankruptcy  or  legal  insolvency, 
manifested  by  some  act  pursuant  to  law ;  (3.)  a  voluntary 
assignment  by  the  insolvent  of  all  his  property,  to  pay 
his  debts ;  (4.)  in  the  case  of  an  absent,  concealed,  or 
absconding  debtor,  whose  effects  are  attached  by  process 
of  law.  The  priority  was  intended  to  operate  only 
where,  by  law,  or  by  the  act  of  the  debtor,  his  property 
was  sequestered  for  the  use  of  his  creditors  ;  and  it  is 


596.  The  priority  of  the  U.  S.  does  not  affect  any  /»<?rt,  general  W  specific,  exist- 
ing when  the  event  took  place^  which  gave  the  United  States  a  claim  of  priority, 
nor  prevent  the  transmission  of  the  property  to  assignees,  executors  and  adminis- 
trators subject  to  the  lien.  lb.  In  England,  in  the  case  of  Giles  v.  Grover,  be- 
fore the  house  of  lords,  (9  Bing.  Rep.  128,)  it  was  decided,  after  a  most  elabo- 
rate discussion,  in  confonnity  with  the  opinions  of  a  majority  of  the  twelve  judges, 
that  the  goods  of  a  debtor  already  seized  under  a^i./a.,  at  the  suit  of  a  subject, 
but  not  sold,  might  be  taken  under  a  writ  of  extent  for  a  debt  of  the  crown,  and 
which  writ  of  extent  was  tested  after  the  seizure  under  the^i./a.  The  seizure 
under  thefi.fa.  was  considered  as  not  divesting  the  debtor  of  his  general  pro- 
perty in  the  goods  seized,  or  in  any  manner  altering  the  property,  and  that  no 
property  was  thereby  acquirc<l  therein  by  the  execution  creditor,  or  by  the  sheriff. 
The  claims  of  the  crown  and  the  subject  on  the  goods  were  held  to  stand  in 
equal  degree,  and  the  two  executions  to  be,  in  effect,  concurrent  ;•  and  in  such 
cases  the  king's  prerogative  had  the  preference.  Quando  jus  Domini  Regis  €t 
aubditi  insimul  concurrunt  jus  regis  praferri  debet.  (9  Co.  129.  b.)  The 
sheriff  had  the  legal  custody  of  the  goods,  and  a  special  property  in  them  by  vir- 
tue of  the  seizure,  for  the  purpose  of  protection  and  sale ;  but  until  the  sale,  which 
was  the  dividing  line  as  to  the  ownership  of  tlie  goods,  the  absolute  property  of 
the  debtor  was  not  altered  or  divested.  The  priority  of  the  government  claims 
in  this  country  is  not  carried  to  that  extent,  according  to  the  opinion  of  Judge 
Washington,  in  Thellusson  v.  Smith ;  but  it  is  to  be  observed,  that  the  observa- 
tion of  Judge  Washington  was  a  mere  dictum  f  and  not  a  turning  point  in  the  case. 
The  same  remark  applies  to  what  was  said  by  the  judge  who  delivered  the  opi- 
nion of  the  court  in  Conard  v.  The  Atlantic  Ins.  Company ;  for  the  dictum  was 
quoted  in  the  course  of  the  opinion  incidentally,  and  without  any  criticism  upon 
it,  or  particular  attention  to  it.  In  Hoke  v.  Henderson,  (3  Dev.  N.  C.  Rep.  17.) 
Judge  Ruffin  considered  the  prerogative  of  the  sovereign,  as  to  priority,  equally 
applicable  here  as  in  England,  and  that  it  went  to  the  extent  claimed  in  the  above 
case  of  Giles  v.  Grover.  On  the  other  hand,  in  Wilcocks  v.  Wain,  10  Serg.  4" 
Raw.  380,  and  in  U.  States  v.  Mechanics'  Bank,  Gilpin^  51,  it  was  held  that 
the  priority  of  the  U.  States  gave  no  lien  on  j)roperty  seized  under  a  fieri  facias, 
when  the  lien  accrued,  for  the  debtor  was  divested  of  the  property. 
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proper  that  this  prerogative  right  of  the  United  States 
should  be  stricdy  construed,  and  precisely  defined,  for  it 
is  in  derogation  of  the  general  rights  of  creditors.* 

The  government  was  a  privileged  creditor,  under  the 
Roman  law,  and  entitled  to  priority  in  the  payment  of 
debts.  The  cessio  bonorum  was  made  subject  to  this  pri- 
ority. This  is  generally  the  case,  in  all  modem  bank- 
rupt and  insolvent  laws.  In  England,  the  king's  claim 
is  preferred  to  that  of  a  subject,  provided  the  king's  pro- 
cess was  commenced  before  the  subject  had  obtained 
judgment.**  As  to  the  fiscal  lien  of  the  government 
•248  of  the  United  States,  it  ♦was  held,  in  Harris  v. 
Dennie,*^  that  the  government  had  a  lien  on  goods 
imported,  for  the  payment  of  duties  a9cruing  on  them, 
and  not  secured  by  bond  ;  and  that  the  United  States 


■  Watkins  v.  Otis,  2  IHckemg^B  Rep,  102.  The  priority  given  by  law  to  the 
United  States  docs  not  extend  to  the  real  estate,  or  the  proceeds  of  the  real  estate 
belonging  to  or  vested  in  the  heirs  of  the  debtor.  The  priority  does  not  attach 
4u  agetimi  the  keirt  bat  only  when  the  real  estate,  or  the  proceeds  thereof,  passe* 
to,  or  is  vested  by  law  in  the  hands  of  an  assignee  of  an  insolvent  debtor,  or  of  his 
executors,  or  administrators.  United  States  v.  Crookshank,  1  Edw.  Ch.  Rep. 
233.  It  does  not  extend  so  as  to  take  the  property  of  a  partner  in  partnership 
efiects,  to  pay  the  separate  debt  of  such  partner,  when  the  partnership  effects  are 
not  sufficient  to  satisfy  the  creditors  of  the  partnership.  United  States  v.  Hack, 
8  Peters^  U,  S.  Rep.  271.  It  does  not  extend  so  as  to  reach  the  allowance 
made  by  the  judge  of  probates  to  the  widow  of  the  deceased  debtor  luider  the 
law  of  distribution  of  intestate's  estates.  Postmaster  Gieneral  v.  Robbins,  Ware^s 
Rep,  165.  It  does  not  extend  to  a  surety  to  a  custom-house  bond,  so  as  to  enti- 
tle him,  after  paying  the  debt,  to  be  subrogated  to  the  rights  of  the  United  States 
as  against  his  co-surety,  or  to  give  his  demand  for  contribution  a  preference 
over  other  creditors.  Pollock  v.  Pratt  &  Haney,  2  Wash,  C.  C.  Rep,  490. 
Bank  v.  Adger,  2  HilTs  S.  C.  Rep,  266.  But  this  priority,  as  given  by  the 
statute  of  1797,  applies  to  eqwUable  as  well  as  legal  debts.  Howe  v.  Sheppard, 
2  Sumner f  132.  It  was  further  held,  in  Beaston  v.  Farmer's  Bank  of  Delaware, 
12  Peters,  102,  that  no  lien  wa«  erected  by  the  statute  of  March  3d,  1797,  and 
that  the  priority  established  by  it  could  never  attach  while  the  debtor  continues 
the  owner  and  in  possession  of  the  property,  though  he  bo  unable  to  pay  his 
debts — that  no  evidence  of  his  insolvency  can  be  received,  until  he  has  been 
divested  of  his  proper^,  and  when  thus  divested,  the  person  who  takes  the  title 
becomes  a  trustee  for  die  United  States. 

»»  Stat.  Hen.  VIII.  ch.  39. 

«  3  PeUrs'  U,  S,  Rep.  292. 
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were  entided  to  the  custody  of  the  goods  until  the  duties 
were  paid  or  secured,  and  any  attachment  of  the  goods 
under  state  process,  during  such  custody,  was  void.  On 
the  other  hand,  it  was  held,  that  the  government  had  no 
general  lien  on  the  goods  of  the  importer,  for  duties  due 
by  him  upon  other  importations." 


*  In  Maryland,  by  statute,  passed  in  1778,  the  commencement  of  a  suit  by  the 
sUUe  against  a  public  debtor,  created  a  lien  on  the  lands  of  the  debtor,  and  a  pre- 
ference over  all  other  creditors,  who  had  not,  prior  to  the  commencement  of  the 
suk,  secured  a  lien  by  judgment,  mortgage,  or  otherwise.     Davidson  v.  Clayland, 

1  Harr.  4*  Johns.  546.  The  preference  in  payment  of  debts  was  a  branch  of 
government  prerogative  at  common  law,  and  it  was  introduced  as  such  into  Mary- 
land. It  is  the  law  still,  where  the  property  of  the  debtor  remains  in  hand,  and 
there  be  no  lien  standing  in  the  way.  State  of  Maryland  v.  Bank  of  Maryland,  6 
Crill  4*  Johnson,  205.  In  Connecticut  the  state  has  a  priority  of  claim  against  the 
estate  of  an  insolvent  debtor ;  and  state  sureties  pacing  the  debt,  have  the  same 
privilege.  Revised  Statutes  of  Connecticut,  1826,  p.  212.  The  state  preference 
rests,  in  this  country,  upon  statute  ;  and  the  common  law  gives  none  over  other 
creditors.    The  State  v.  Harris,  2  Bailey^ s  8.  C.  Rep.  598.    Keckley  v.  Keckley, 

2  HilTs  S.  C.  Ch.  Rep.  256.  The  common  law  prerogative  of  the  king  to  be 
paid  in  preference  to  all  other  creditors,  is  therefore  not  universally  adopted  in 
this  country.  It  prevails  in  the  government  of  the  United  States,  and  in  Mary- 
land, N.  Carolina,  Indiana,  Connecticut,  &c.,  but  not  in  S.  Carolina.  In  Georgia, 
state  taxes  have  preference  over  all  incumbrances  whatsoever.  State  v.  I'ember* 
ton,  Dudley's  Rep.  15.  In  Indiana,  the  state  has  preference  oi  all  other  credi- 
tors, and  real  and  personal  estate  is  bound  on  behalf  of  the  state  from  the  teste  of 
the  first  process.     R.  Statutes,  1838,  p.  283. 

As  to  the  lien  of  judgments  obtained  by  individuals  in  the  federal  courts,  it 
was  decided  in  the  circuit  court  of  the  United  States  in  New- York,  in  November, 
1829,  in  the  case  of  Konig  v.  Bayard,  that  judgments  in  the  circuit  and  district 
courts  of  Ne^-York  were  a  lien  upon  lands  as  against  subsequent  purchasers, 
frfxn  the  time  they  were  regularly  docketed,  according  to  the  practice  of  those 
courts,  and  that  the  usage  of  docketing  those  judgments  had  prevailed  since  1795. 
TIk  same  doctrine  was  assumed  in  reference  to  judgments  in  the  federal  courts 
in  Pennsylvania,  in  the  case  of  Conard  v.  Atlantic  Ins.  Co.,  1  Peters'  U.  S.  Rep. 
386 ;  and  the  principles  contained  in  this  last  case  were  reviewed  and  confirmed 
in  Conard  v.  Nicoll,  4  Peters'  U.  8.  Rep.  291.  The  same  rule  as  to  judgments 
in  the  circuit  court  of  the  United  States  in  Ohio.  5  Hammond's  Rep.  400. 
Hiere  is  no  act  of  congress  making  judgments  in  the  U.  S.  courts  a  lien  on  lands. 
Such  a  lien  depends  upon  the  local  laws  of  the  state  where  the  land  lies.  Tayloe 
V.  Thompson,  5  Peters'  R.  358.  In  New- York,  therefore,  a  judgment  in  one  of 
the  federal  courts  within  tliat  state,  is  a  lien  upon  the  lands  of  the  debtor  within 
the  state  for  the  term  of  ten  years  from  the  docketing  of  the  judgment.  The 
Manhattan  Company  v.  Evertson,  6  Paige's  R.  457. 

Debtors  to  the  United  States  for  monies  received,  their  executors  and  adminis- 
trators, &c.,  omitting  on  due  notice  to  render  to  the  auditor  of  the  treasury,  their 
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■  2.  Tlic  next  case  which  called  font  a  construction 
from  every  part  of  the  government,  as  to  ihe  implied 
powers  of  congress,  was,  whether  congress  had  power  to 
incorporate  a  bank.  In  the  year  1791,  tlie  secretary  of 
the  treasury  liad  recommended  the  institution  of  a  na- 
tional bank,  as  being  of  primary  imporUmcc  to  the  proB- 
perous  administration  of  the  finances,  and  of  tlic  great- 
est utility  in  the  operations  connected  with  tlic  support' 
of  public  credit.  But  the  bill  for  establishing  a  banlL 
was  opposed  in  llie  house  of  representatives,  as  not  aa- 

thorized  by  the  constitution.  It  was  contended, 
"849   that  the  govermneut  of  the  United  •States  was. 

limited  to  the  exercise  of  the  enumerated  powers, ' 
and  that  the  power  to  incorporate  a  bank  was  not  one  oT 
them,  and,  if  vested  in  the  government,  it  must  be  an 
implied  power ;  and  it  was  contended,  that  the  power 
given  to  congress  to  pass  all  laws  necessary  and  proper 
to  execute  the  specified  powers,  must  be  limited  to  means 


arcounts  and  vmichrra  for  tjie  cxpcnJilurc  of  Burli  monies*  on?  to  be  suod  under 
lliPi1iriN'UonurilicFonip1ri>lli-r  uftlic  In'Sdury,  and  arc  1»  be  subjon  to  the  cuaM 
and  char^i  of  such  auiia,  trhethcr  (he  uilimale  deciiion  be  in  tkeir  facour  or 
agaiHit  them.  {Act  of  CongTCii,  March  3d,  1795,  cli.  1 13.)  So  ivceiven  of 
public  monies,  including  all  public  olficrra,  who  ^hall  lail  to  account  and  pay  over 
ihc  same,  ihry  and  lltrii  sureties  nay  bt  proceeded  agaiTuI  forlkmlh  by  tear' 
rant  of  diilren,  and  have  tlieir  goods  and  cliattel*  seized  and  Bold,  and  if  doc 
Ruffiricnt,  they  may  be  impritumed.  Tliu  amiKini  due  i^  n  lien  on  tlic  rca]  catata 
from  the  timonf  the  levy  of  the  dintrcsi  warrant,  and  for  «ani  ofiuiScient  gooita 
and  rhiillcl'',  the  lands  may  !»  sold  on  tlirce  wci-ka'  notiei?,  aiid  a  conveyaDco 
cxee uied  Id  ihi;  pureliaser  ly  tlic  marshal.  (Acl  of  Cong.  tup.  eoci.  3,  and  Acl 
of  iVIay  l^th.  13^0,  sect,  2, 3-)  Any  person  a^grie^'ed  by  the  distress  may  apply 
by  bill  to  ihe  district  Judi^  for  ii^lief  under  the  process  of  injunction,  and  if  still 
unFedrcitsed,  he  may  appeal  lo  the  circuit  court.  {Aci  of  Coapreu,  15lh  May, 
1830,  sect.  4.  6.)  Ho  may  nlsu  if  in  prisnu  Im  relieved  upon  kabcai  corpat  by 
the  circuit  etmrt  of  the  United  States.  U.  States  v.  Nouree,  9  Pe/cri,  S.  Id.  p. 
12,  note.)  Tlio  diKlrinrs  of  tlw  gincnunent  aii.l  i-ourt.  of  tlie  United  Slates  are 
quite  dtrin^nt  in  re?ipcct  ui  thi!  obligation  of  importers  of  goods-  Tlic  import 
duly  ia  beld  to  be  a  pei'sonol  debt  clHU-geatile  upon  the  impnrter.  m  well  as  a  lien 
on  (he  good*  ihcmiictvcs,  and  Uiat  tlw  personal  debt  continues,  though  the  goods 
bn  deposited  with  a  bond  given  fur  ibe  dulics,  und  the  goods  be  lu 
Meredith  v.  U.  States,  13  Pctert,  486.  *34.  Another  port  of  that  c 
the  same  forbidding  aspect. 
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necessary  to  the  end,  and  incident  to  the  nature  of  the 
specified  powers.     On  the  other  hand,  it  was  urged  in 
favour  of  the  bill,  that  incidental,  as  well  as  express 
powers,  necessarily  belonged  to  every  government,  and 
that  when  a  power  was  delegated  to  effect  particular 
objects,  all  the  known  and  usual  means  of  effecting  them 
passed  as  incidental  to  them  ;  and  it  was  insisted,  that 
a  bank  was  a  known  and  usual  instrument,  by  which 
several  of  the  enumerated  powers  of  government  were 
exercised.     After  the  bill  had  passed  the  two  houses  of 
congress,  the  question  touching  its  constitutionality  was 
agitated  with  equal  ability  and  ardour  in  the  executive* 
cabinet.     The  secretary  of  state,  and  the  attorney-gene- 
ral, conceived  that  congress  had  transcended  their  pow- 
ers, but  the  secretary  of  the  treasury  maintained  the 
opposite    opinion.      Their    respective    opinions    were 
founded  on  a  train  of  reasoning,  denoting  great  investi- 
gation of  all  the  leading  and  fundamental  principles  of 
the  constitution,  and  they  were  submitted  to  the  consi- 
deration of  the  president  of  the  United  States.     It  was 
argued  against  the  constitutionality  of  the  act,  that  the 
power  to  incorporate  a  bank  was  not  among  the  enume^ 
rated  powers,  and  to  take  a  single  step  beyond    the 
boundaries  specially  drawn  around  the  powers  of  coi>- 
gress.  Would  be  to  take  possession  of  an  undefined  and 
undefinable  field  of  power ;  that  though  congress  were 
authorized  to  make  all  laws  necessary  and  proper  for 
carrying  into  execution  the  enumerated   powers,  they 
were  confined  to  those  means  which  were  necessary,  and 
not  merely  convenient.     It  meant  those  means  without 
which  the  grant  of  the  power  would  be  nugatory,  and 
that  if  such  a  latitude  of  construction  was  allowed,  as  to 
give  to  congress  any  implied  power  on  the  ground 
of  convenience,  ♦it  would  swallow  up  all  the  list  ♦250 
of  enumerated  powers,  and  reduce  the  whole  to 
one  phrase.     On  the  other  hand,  it  was  contended,  that 
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every  power  vested  in  a  govcmtneot  wns,  in  its  namre, 
sovereign,  ami  gave  a  right  to  employ  all  the  means 
fairly  applicaWc  to  tlic  attainment  of  tlic  end  of  the 
power,  and  nut  specially  precluded  by  specified  excep- 
tions, nor  contrary  to  the  essential  ends  of  pohtical 
society ;  that  though  the  government  of  the  United 
States  was  one  of  limited  and  specified  powers,  it  was 
sovereign  with  regard  to  its  proper  objects,  and  to  its 
declared  purposes  and  trusts ;  that  it  was  incident  to 
sovereign  piwur  to  erect  corporations,  and,  consequently, 
it  was  incident  to  the  I'niled  States,  to  erect  one,  in  re- 
lation to  the  objecia  intrusted  to  ita  management ;  that 
implied  powers  are  as  completely  delegated  as  those 
which  are  expressed,  and  the  power  of  erecting  a  cor- 
poration  may  as  well  be  implied  as  any  other  instrument 
or  means  of  carrying  into  execution  any  of  the  specified 
powers  ;  that  tlie  exercise  of  the  jx)wer  in  that  case  had 
a  natural  relation  to  the  lawful  ends  of  the  government ; 
and  it  was  incident  to  the  sovereign  power  to  regulate, 
and  to  employ  all  the  means  which  apply  with  the  best 
advantage  to  that  regulation  ;  that  the  word  ntcessary,  in 
the  constitution,  ought  not  to  be  confined  to  those  means, 
without  which  the  grant  of  power  would  be  nugatory, 
and  it  often  means  no  more  than  needful,  requisite,  use- 
ful, or  conducive  to,  and  tiial  was  the  true  sense  in  which 
tlie  word  was  used  in  the  constitution.  The  relation 
between  the  measure  and  the  end,  was  the  criterion  of 
constitutionality,  and  not  whether  there  was  a  greater  or 
less  necessity  or  utihty.  The  infinite  variety,  extent, 
and  complexity,  of  national  exigencies,  necessarily  re- 
quired great  latitude  of  discretion,  in  the  selection  and 
application  of  means ;  and  the  authority  intrusted  to 
government  ought,  and  must  be  exercised,  on  principles 
of  libera]  construction. 

President  Washington  gave  these  arguments  of  his 
cabinet  a  deliberate  and  profound  consideration,  and  it 


Lee.  XII.]  THE  UNITED  STATES.  261 

terminated  in  a  conviction,  that  the  incorporation  of  a 
bank  was  a  measure  authorized  by  the  constitution,  and 
the  bill  passed  into  a  law. 

This  same  question  came  before  the  supreme  court  of 
the  United  States,  in  1819,  in  the  case  of  M^Cvllock  v. 
The  State  of  Maryland^*'  in  reference  to  the  bank  of  the 
United  States,  which  was  incorporated  in  1816,  and 
upon  which  the  legislature  of  Maryland  had  imposed  a 
tax.  Notwithstanding  the  question  arising  on  the  con- 
struction of  the  powers  of  congress  had  been  settled,  so 
far  as  an  act  of  congress  could  settle  it,  in  1791,  and 
again  in  1816,  it  was  thought  worthy  of  a  renewed  dis- 
cussion in  that  case.  The  chief  justice,  in  delivering  the 
opinion  of  the  court,  observed,  that  the  question  could 
scarcely  be  considered  as  an  open  one,  after  the  princi- 
ple had  been  so  early  introduced  and  recognized  by 
many  successive  legislatures,  and  had  been  acted  upon 
by  the  judicial  department,  as  a  law  of  undoubted  obli- 
gation. He  admitted  that  it  belonged  to  the  supreme 
court  alone,  to  make  a  final  decision  in  the  case,  and 
that  the  question  involved  a  consideration  of  the  consti- 
tution in  its  most  interesting  and  vital  parts. 

It  was  admitted,  that  the  government  of  the  United 
States  was  one  of  enumerated  powers,  and  that  it  cotild 
exercise  only  the  powers  granted  to  it ;  but  though 
limited  in  its  powers,  it  was  supreme  within  its  sphere  of 
action.  It  was  tlie  government  of  the  people  of  the 
United  States,  and  emanated  from  them.  Its  powers 
were  delegated  by  all,  and  it  represented  all,  and  acted 
for  all.  In  respect  to  those  subjects  on  which  it  can  act, 
it  must  necessarily  bind  its  component  parts ;  and  this 
was  the  express  language  of  the  constitution,  when  it  de- 
clared that  the  constitution,  and  the  laws  made  in  pur- 
suance thereof,  were  the  supreme  law  of  the  land,  and 


»  4  IVkeaton,  316. 
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required  all  the  officers  of  the  state  governments  to  take 
an  oath  of  fidelity  to  it.  There  was  nothing 
•252  •in  the  constitution  wliich  excluded  incidental  or 
implied  powers.  The  articles  of  the  confederation 
gave  nothing  to  the  United  States  but  what  was  expressly 
granted  ;  but  the  new  constitution  dropped  the  word  ex- 
pressly, and  left  the  question,  whether  a  particular  power 
was  granted,  to  depend  on  a  fair  construction  of  the  whole 
instrument.  No  constitution  can  contain  an  accurate 
detail  of  all  the  subdivisions  of  its  powers,  and  of  all  the 
means  by  which  they  might  be  carried  into  execution. 
It  would  render  it  too  prolix.  Its  nature  requires  that 
only  the  great  outlines  should  be  marked,  and  its  im- 
portant objects  designated,  and  all  the  minor  ingredients 
left  to  be  deduced  from  the  nature  of  those  objects.  The 
sword  and  the  purse,  all  the  external  relations,  and  no 
inconsiderable  portion  of  the  industry  of  the  nation,  were 
intrusted  to  the  general  government ;  and  a  government 
intrusted  with  such  ample  powers,  on  the  due  execution 
of  which  the  happiness  and  prosperity  of  the  nation  vitally 
depended,  must  also  be  intrusted  with  ample  means  for 
their  execution.  Unless  the  words  imperiously  require 
it,  we  ought  not  to  adopt  a  construction  which  would 
impute  to  the  framers  of  the  constitution,  when  granting 
great  powers  for  the  public  good,  the  intention  of  im- 
peding their  exercise,  by  withholding  a  choice  of  means. 
The  powers  given  to  the  government  imply  the  ordi- 
nary means  of  execution;  and  the  government,  in  all  sound 
reason  and  fair  interpretation,  must  have  the  choice 
of  the  means  which  it  deems  the  most  convenient  and 
appropriate  to  the  execution  of  the  power.  The  power 
of  creating  a  corporation,  though  appertaining  to  sove- 
reignty, was  not  a  great,  substantive,  and  independent 
power,  but  merely  a  means  by  which  other  objects  were 
accomplished ;  in  like  manner,  as  no  seminary  of  learning 
is  instituted  in  order  to  be  incorporated,  but  the  corporate 
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charter  is  conferred  to  subserve  the  purpoises  of  educa- 
tion. The  power  of  creating  a  corporation  is  never  used 
for  its  own  ssdie,  but  for  the  purpose  of  effecting 
something  else.  It  is  nothing  but  ordinary  •means  ^253 
to  attain  some  public  and  useful  end.  The  consti- 
tution has  not  left  the  right  of  congress  to  employ  the 
necessary  means  for  the  execution  of  its  powers  to  gene- 
ral reasoning.  It  is  expressly  authorized  to  employ  such 
m^ons ;  and  necessary  means,  in  the  sense  of  the  con- 
stitution, does  not  import  an  absolute  physical  neces- 
sity, so  strong  that  one  thing  cannot  exist  without  the 
other.  It  stands  for  any  means  calculated  to  produce  the 
end.  The  word  necessary  admits  of  all  degrees  of  com- 
parison. A  thing  may  be  necessary,  or  very  necessary, 
or  absolutely  and  indispensably  necessary.  The  word 
is  used  in  various  senses,  and  in  its  construction  the  sub- 
ject, the  context,  the  intention,  are  all  to  be  taken  into  view. 
The  pow.ers  of  the  government  were  given  for  the  wel- 
fare of  the  nation.  They  were  intended  to  endure  for 
ages  to  come,  and  to  be  adapted  to  the  various  crises  of 
human  affairs.  To  prescribe  the  specific  means  by  which 
government  should  in  all  future  time  execute  its  power, 
and  to  confine  the  choice  of  means  to  such  narrow  limits 
as  should  not  leave  it  in  the  power  of  congress  to  adopt 
any  which  might  be  appropriate  and  conducive  to  the 
end,  would  be  most  unwise  and  pernicious,  because  it 
would  be  an  attempt  to  provide  by  immutable  rules  for 
exigencies,  which,  if  foreseen  at  all,  must  have  been  seen 
dimly,  and  would  deprive  the  legislature  of  the  capacity 
to  avail  itself  of  experience,  or  to  exercise  its  reason,  and 
accommodate  its  legislation  to  circumstances. 

If  the  end  be  legitimate,  and  within  the  scope  of  the 
constitution,  all  means  which  are  appropriate,  and  plainly 
adapted  to  this  end,  and  which  are  not  prohibited,  are 
lawful ;  and  a  corporation  was  a  means  not  less  usual, 
nor  of  higher  dignity,  nor  more  requiring  a  particular 
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specification,  than  other  means.  A  national  bank  was  a 
convenient,  a  useful  and  essential  instrument,  in  the  pro- 
secution of  the  fiscal  operations  of  the  government.  It 
was  clearly  an  appropriate^ measure;  and  while  the  su- 
preme court  declared  it  to  be  within  its  power  and 
•264  its  duty,  to  maintain  that  an  act  •of  congress  ex- 
ceeding its  power  was  not  the  law  of  the  land,  yet 
if  a  law  was  not  prohibited  by  the  constitution,  and  was 
really  calculated  to  effect  an  object  intrusted  to  the  gov- 
ernment, the  court  did  not  pretend  to  the  power  to  inquire 
into  the  degree  of  its  necessity.  That  would  be  passing 
the  line  which  circumscribes  the  judicial  department,  and 
be  treading  on  legislative  ground. 

The  court,  therefore,  decided,  that  the  law  creating  the 
Bank  of  the  United  States,  was  one  made  in  pursuance 
of  the  constitution ;  and  that  the  branches  of  the  national 
bank,  proceeding  from  tlie  same  stock,  and  being  condu- 
cive to  the  complete  accomplishment  of  the  object,  were 
equally  constitutional. 

The  supreme  court  were  afterwards  led,  in  some  de- 
gree, to  review  this  decision,  in  the  case  of  Osbom  v.  The 
United  States  Banky'^  and  they  there  admitted  that  congress 
could  not  create  a  corporation  for  its  own  sake,  or  for 
private  purposes.  The  whole  opinion  of  the  court,  in 
the  case  of  M^CnUoch  v.  The  State  of  Maryland^  was 
founded  on,  and  sustained  by,  the  idea,  that  the  bank 
was  an  instrument  which  was  necessary  and  proper  for 
carrying  into  effect  the  powers  vested  in  the  government. 
It  was  created  for  national  purposes  only,  though  it  was 
undoubtedly  capable  of  transacting  private  as  well  as 
pubUc  business  ;  and  while  it  was  the  great  instrument 
by  which  the  fiscal  operations  of  the  government  were 
effected,  it  was  also  trading  with  individuals  for  its  own 
advantage.     The  bank,  on  any  rational  calculation,  could 

■  9  WheaUm,  859,  860. 
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not  eflfect  its  object,  unless  it  was  endowed  with  the 
faculty  of  lending  and  dealing  in  money.  This  faculty 
was  necessary  to  render  the  bank  competent  to  the  pur- 
poses of  government,  and,  therefore,  it  was  constitution- 
ally and  rightfull}''  engrafted  on  the  institution.* 

(3.)  The  construction  of  the  powers  of  congress  rela- 
tive to  taxation,  was  brought  before  the  supreme  court,  taSSlSi.  ^ 
in  1796,  in  the  case  of  Hylton  v.  The  United  States,^ 
By  the  a^t  of  ♦Sth  June,  1794,  congress  laid  a  duty  ^256 
upon  carriages  for  the  conveyance  of  persons,  and 
the  question  was,  whether  this  was  a  direct  tax,  within 
the  meaning  of  the  constitution.  If  it  was  not  a  direct 
tax,  it  was  admitted  to  be  rightly  laid,  under  that  part  of 
the  constitution  which  declares  that  all  duties,  imposts, 
and  excises,  shall  be  uniform  throughout  the  United 
States ;  but  if  it  was  a  direct  tax,  it  was  not  constitution- 
ally laid,  for  it  must  then  be  laid  according  to  the  census, 
under  that  part  of  the  constitution  which  declares  that 
direct  taxes  shall  be  apportioned  among  the  several  states, 
according  to  numbers.  The  circuit  court  in  Virginia  was 
divided  in  opinion  on  the  question;  but,  on  appeal  to  the 
supreme  court,  it  was  decided,  that  the  tax  on  carriages 
was  not  a  direct  tax,  within  the  letter  or  meaning  of  the 
constitution,  and  was  therefore  constitutionally  laid. 

The  question  was  deemed  of  very  great  importance, 
and  was  elaborately  argued.  It  was  held,  that  a  general 
power  was  given  to  congress  to  lay  and  collect  taxes  of 
every  kind  or  nature,  without  any  restraint.     They  had 


•  It  ig  worthy  of  notice,  that  the  power  of  congress  to  establish  a  national  bank, 
even  under  the  articles  of  confederation,  seems  not,  at  the  time,  to  have  been  much 
questioned ;  and  congress  did  actually  approve  of  such  a  proposition  on  the  26th 
of  May,  1781 ;  and  on  the  3 1st  of  December  following,  they  proceeded  by  ordinance 
to  institute  and  incorporate  the  Bank  of  North  America.  Journals  of  CongresSf 
vol.  7.  p.  87. 197.  The  constitutionality  and  v-alidity  of  this  ordinance  were  ably 
enforced  by  Judge  Wilson,  See  Wilton's  Works  1  vol,  iii,  p.  397,  and  see  supra, 
p.  212,  n. 

»>  3  DaU,  Rep.  171, 
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plenary  power  over  every  spcciea  of  taxable  property, 
except  exports.  But  there  were  two  rules  prescribed  for 
their  govcmmenl :  the  rule  of  uniformity,  and  the  rule 
of  apportionment.  Three  kinds  of  taxes,  viz.  duties,  im- 
posts, ajid  excises,  were  to  be  laid  by  the  first  rule ;  and 
capitation,  and  other  direct  taxes,  by  the  second  rule.  If 
there  were  any  other  species  of  taxes,  as  the  court  seemed 
to  suppose  there  might  be,  that  were  not  direct,  and  not 
included  within  the  words  duties,  imposts,  or  excises, 
they  were  to  be  laid  by  the  rule  of  uniformity  or  not,  as 
congress  should  think  proper  and  reasonable. 

The  constitution  contemplated  no  taxes  as  direct  taxes, 
but  such  08  congress  could  lay  in  proportion  to  the  census ; 
and  the  rule  of  apportionment  could  not  reasonably  apply 
to  a  tax  oil  carriages,  nor  could  the  lax  on  carriagos  be 
laid  by  that  rule,  without  very  great  inequality  and  in- 
justice. If  two  states,  equal  in  census,  were  each  to 
•250  pay  SOOO  dollars,  by  a  tax  on  carriages,  'and  in 
one  state  there  were  100  carriages,  and  in  another 
1000,  the  tax  on  each  carriage  would  be  ten  times  as 
much  in  one  state  as  in  tlie  other.  While  A,  in  tlie  one 
state,  w»uld  pay  for  his  carriage  eight  dollars,  B,  in  the 
other  stato,  would  pay  for  his  carriage  eighty  dollars.  In 
this  way,  it  was  shown  by  the  court,  lliat  tlic  notion  that 
a  tax  ou  carriages  was  a  direct  tax,  within  the  purview 
of  the  consUtution,  and  to  be  apportioned  according  to 
the  census  would  lead  to  the  grossest  abuse  and  oppres- 
sion. This  argument  was  conclusive  against  tlie  con- 
struction set  up,  and  tlic  lax  on  carriages  was  considered 
as  included  within  tlic  power  to  lay  duties ;  and  the  bet- 
ter opinion  seemed  to  be,  that  the  direct  taxes  contem- 
plated by  the  constitution,  were  only  two,  viz.  a  capita- 
tion, or  poll  laN,  aud  a  tax  on  laud.  The  court  concluded, 
that  the  tax  on  carriages  was  an  indirect  tax  on  cxi>cnse 
or  consumption,  and,  therefore,  properly  laid,  pursuant  to 
the  rule  of  uniformity. 
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In  Loughborough  v*  Blake,^  the  power  of  taxation  was 
again  brought  under  judicial  discussion.  The  question 
was  immediately  of  a  local  nature,  and  it  was,  whether 
congress  had  the  right  to  impose  a  direct  tax  upon  the 
unrepresented  District  of  Columbia^  but  there  were 
principles  involved  in  the  decision,  which  had  an  exten- 
sive and  important  relation  to  tlie  whole  United  States. 

It  was  declared,  that  the  power  to  tax  extended  equally 
to  all  places  over  which  the  government  extended.  It 
extended  as  well  to  the  District  of  Columbia,  and  to  the 
territories  which  were  not  represented  in  congress,  as  to 
the  rest  of  the  United  States.  Though  duties  were  to  be 
uniform,  and  taxes  were  to  be  apportioned  according  to 
numbers,  the  power  was  co-extensive  with  the  empire. 
The  inhabitants  of  the  territories  of  Michigan,  and  of 
Florida  and  Arkansas,  for  instance,  as  well  as  the  Dis- 
trict of  Columbia,  though  without  any  representa- 
tion in  congress,  were  subject  to  the  ♦full  operation  ♦Sd? 
of  the  power  of  taxation,  equally  as  the  people  of 
New-York  or  Massachusetts.  But  the  court  held,  that 
congress  are  not  bound,  though  they  may,  in  their  dis- 
cretion, extend  a  direct  tax  to  the  territories  as  well  as  to 
the  states.  A  direct  tax,  if  laid  at  all,  must  be  laid  on . 
every  state  conformably  to  tlie  census,  and  therefore  con- 
gress has  no  power  to  exempt  any  state  from  its  due 
share  of  the  burthen.  But  it  was  understood  that  con- 
gress were  under  no  necessity  of  extending  a  tax  to  the 
unrepresented  District  of  Columbia,  and  to  the  territories ; 
though,  if  they  be  taxed,  then  the  constitution  gives  the 
rule  of  assessment.  This  construction  was  admitted  to 
be  most  convenient,  for  the  expense  of  assessing  and  col- 
lecting a  tax  in  a  territory,  as  the  North  West  Territory, 
for  instance,  might  exceed  the  amount  of  the  tax.  Here 
was  an  anomalous  case  in  our  government,  in  which  re- 

•  5  Wkeaton,  317. 
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presentation  and  taxation  are  not  inseparable,  though  the 
principle  that  the  power  of  taxation  could  not  rightfully 
exist  without  representation,  was  a  fundamental  ground 
of  our  revolution.     The  court  did  not  consider  a  depar- 
ture from  a  general  principle,  in  this  case,  to  be  very 
material  or  important,  because  the  case  was  that  of  ter- 
ritories which  were  in  a  state  of  infancy,  advancitig  to 
manhood,  and  looking  forward  to  complete  equality,  as 
soon  as  that  state  of  manhood  should  be  attained.     It 
was  the  case  also  of  the  District  of  Columbia,  which  bad 
voluntarily  relinquished  the  right  of  representation,  and 
adopted  the  whole  body  of  congress  for  its  legitimate 
government. 
Rirhtofdo.     (4.)  Congress  have  the  exclusive  right  of  pre-emption 
in<iiLiUodi.to  all  Indian  lands  lying  within  the  territories  of  the 
United  States.      This  was  so  decided  in  the  case  of 
Johnson  v.  M^Intosh^    Upon  the  doctrine  of  the  court  in 
that  case,  and  in  that  of  Fletcher  v.  Peck^^  the  United 
States  own  the  soil,  as  well  as  the  jurisdiction,  of  the 
immense  tracts  of  unpatented  lands  included  with- 
•258   in   their   territories,  and   of  ♦all   the   productive 
funds  which  those  lands   may  hereafter   create. 
The  title  is  in  the  United  States,  by  the  treaty  of  peace 
with   Great  Britain,  and  by  subsequent  cessions  from 
France   and   Spain,   and  by   cessions   from  the   indi- 
vidual states  ;  and  the  Indians  have  only  a  right  of  oc- 
cupancy, and  the  United  States  possess  the  legal  title, 
subject  to  that  occupancy,  and  with  an  absolute  and  ex- 
clusive right  to  extinguish  the  Indian  title  of  occupancy 
either  by  conquest  or  purchase.     The  title  of  the  Euro- 
pean nations,  and  which  passed  to  the  United  States,  to 
this  immense  territorial  empire,  was  founded  on  disco- 
very, and  conquest ;  and,  by  the  European  customary 
law  of  nations,  prior  discovery  gave  this  title  to  the  soil, 


•  8  Wheatofif  543.  »»  6  Cranchf  142, 143. 
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subject  to  the  possessory  right  of  the  natives,  and  which 
occupancy  was  all  the  right  that  European  conquerors 
and  discoverers,  and  which  the  United  States,  as  suc- 
ceeding to  their  title,  would  admit  to  reside  in  the  native 
Indians.  The  principle  is,  that  the  Indians  are  to  be 
considered  merely  as  occupants,  to  be  protected  while 
in  peace  in  the  possession  of  their  lands,  but  to  be  deemed 
incapable  of  transferring  the  absolute  tide  to  any  other 
than  the  sovereign  of  the  country.  The  constitution^ 
gave  to  congress  the  power  to  dispose  of,  and  to  make 
all  needful  rules  and  regulations  respecting  the  territory, 
or  other  property  belonging  to  the  United  States,  and  to 
admit  new  states  into  the  Union.  Since  the  constittition 
was  formed,  the  value  and  eflScacy  of  this  power  h^e 
been  msignified  to  an  incalculable  extent,  by  the  pur- 
chase of  Louisiana  and  Florida  'f  and,  under  the  doc- 
trine contained  in  the  cases  I  have  referred  to,  congress 
have  a  large  and  magnijBcent  portion  of  territory  under 
their  absolute  control  and  disposal.  This  immense  pro- 
perty has  become  national  and  productive  stock,  and 
congress,  in  the  administration  of  this  stock,  have  erected 
temporary  governments  under  the  provisions  of  the 
ordinance  of  the  congress  under  the  confederation ;  and 
they  have  appointed  the  officers  to  each  territory,  and 
allowed  delegates  in  congress  to  be  chosen  by  the 
•inhabitants  every  second  year,  and  with  a  right  *269 
to  debate,  but  not  to  vote,  in  the  house  of  repre- 
sentatives.** 


*  Art.  4.  sec.  3.  n.  1,  2. 

^  Ordinance  of  congress  of  13th  July,  1787.  Ads  of  Congress  of  August  fth,- 
1789;  January  Uth,  1805;  March  3d,  1817;  February  16th,  1819;  April  2ith, 
1820;  March  30th,  1822.  The  acquisition  of  theforeign  territories  of  Louisiom^ 
and  Florida  by  the  United  States,  by  purchase,  was  to  bo  supported  only  by  a 
very  liberal  and  latitudinary  construction  of  the  incidental  powers  of  the  govern- 
mont  under  the  constitution.  The  objections  to  such  a  construction  which  were 
urged  at  the  time,  are  stated  in  3  Story* s  Comm.  156 — 161.  But  the  constito* 
tionality  of  the  acquisition  of  foreign  territory  is  vindicated,  established  and  set- 
tled by  the  supreme  c^urt,  as  one  necessarily  flowing  finom  the  power  of  the  Union 
to  make  treaties.    American  Ins.  Co.  v.  Canter,  1  Peters^  U»  S,  Rep.  511. 
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The  unpatented  lands  belonging  to  the  United  States, 
within  the  states  of  Ohio,  Indiana^  Illinois,  Michigan, 
cmd  the  territory  of  Wisconsinj  arose  from  cessions 
fix)m  the  states  of  Virginia,  Massachusetts,  Connecticut, 
and  New-York,  before  the  adoption  of  the  present  con- 
stitution of  the  United  States.'  North  Carolina,  South 
Carolina,  and  Georgia,  made  similar  cessions  of  their 
unpatented  lands,  and  which  now  compose  the  states  of 
Tennessee*  Alabama,  and  Mississippi.  The  lands  so 
ceded,  were  intended  to  be,  and  were  considered,  as 
constituting  a  common  fund,  for  the  benefit  of  the  Union ; 
and  when  the  states  in  which  the  lands  are  now  situated 
were  admitted  into  the  Union,  the  proprietary  right  of  the 
United  States  to  those  unimproved  and  unsold  lands  was 
recognised.  Those  lands  belong  to  the  United  States, 
as  part  of  their  public  domain,  subject  to  the  Indian  right 
and  title  of  occupancy,  in  all  cases  in  which  the  same 
has  not  been  lawfully  extinguished.  It  is  not  to  be  con- 
cealed, however,  that  the  title  of  the  United  States  to  the 
unappropriated  lands,  lying  within  the  limits  of  the  sepa- 
rate states,  has  been  seriously  questioned  by  some  of 
them,  as  by  Mississippi,  Illinois,  and  Indiana.  The 
latter  state,  in  January,  1829,  advanced  a  claim  to  the 
exclusive  right  to  the  soil  and  eminent  domain  of  all  the 
unappropriated  lands  within  her  acknowledged  bound- 


■  That  of  New- York  was  made  March  Ist,  1781,  under  the  anthority  of  the 
act  of  the  le^slature  of  that  state  of  the  19th  February,  1780.  That  of  Virginia 
was  made  March  1st,  1784,  under  the  authority  of  an  act  of  the  20th  October, 
1783.  That  of  Massachusetts  on  the  19th  of  April,  1785,  under  the  authority  of 
the  acts  of  that  state  of  13th  November,  1784,  and  17th  March,  1785  ;  and  that 
of  Connecticut  on  the  14th  September,  1786,  under  the  authority  of  an  act  of  that 
Btate  of  May,  1786.  That  of  South  Carolina  in  August,  1787.  The  title  to  the 
lands  belonging  to  the  United  States  west  of  the  MissUaippif  is  supported  by 
treaties  made  witli  Great  Britain  in  1783,  1818,  1827,  and  with  France  in  1803, 
and  with  Spain  in  1820,  and  with  Mexico  in  1831.  Vide  Elliot's  American 
Diplomatic  Code,  Washington,  1834,  2  vols.,  which  is  a  most  valuable  compila- 
tion of  all  the  treadea  down  to  that  date,  in  which  the  United  States  have  any 
interest. 
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aries ;  and  in  1830  Mississippi  put  forth  a  similar  claim. 
But  the  cessions  of  the  territorial  claims  of  the  separate 
states  to  the  western  country,  were  called  for  by  the 
resolutions  of  congress  of  the  6th  of  September  and  10th 
of  October,  1780,  and  were  made  upon  the  basis  that 
they  were  to  be  "  disposed  of  for  the  common  benefit  of 
the  United  States."*  It  was  stipulated  by  congress  in 
the  last  resolution,  that  the  lands  to  be  ceded  should  be 
disposed  of  for  the  common  benefit  of  the  United  States; 
be  settled  and  formed  into  distinct  republican  states, 
with  a  suitable  extent  of  territory ;  become  members  of 
the  American  Union,  and  have  the  same  rights  of  sove- 
reignty, freedom,  and  independence,  as  the  other 
states.  It  was  likewise  provided  by  ♦the  ordi-  ♦SeO 
nance  of  July  13th,  1787, ^or  the  government  of  the 
territory  of  the  United  States  north-west  of  the  river  Ohioj 
that  the  legislators  of  the  districts  or  new  states  to  be 
erected  therein,  should  "  never  interfere  with  the  primary 
disposal  of  the  soil  by  the  United  States,  in  congress 
assembled,  nor  with  any  regulations  congress  may  find 
necessary  for  securing  the  title  in  such  soil  to  the  bona 
fide  purchaser."*" 

(5.)  By  the  constitution  of  the  United  States,  congress    Effect  of 
were,  by  general  laws,  to  prescribe  the  manner  in  which  £!!^i.   "" 
the  public    acts,  records,   and  judicial   proceedings  of 
every  state,  should  be  proved,  and  the  effect  thereof  in 
evfcry  other  state.     In  pursuance  of  this  power,  congress, 


•  Journals  of  the  Confed.  Congresn,  vol.  vi.  p,  123. 147.  Ibid.  vol.  viii.  p. 
256.  iiOO.  Ibid.  vol.  ix.  p.  47.  Ibid.  vol.  x.  p.  92.  Ibid.  vol.  xi.  p.  160. 
Ibid.  vol.  xii.  p.  92. 

^  For  disposing  of  the  land8  of  the  United  States,  numeroua  land  offices  have 
lx*en  established  by  acts  of  congress  in  the  states  of  Oliio,  Indiana,  Illinois,  Mi»- 
soui-i,  Louisiana,  Mississippi,  Alabama,  Michigan  and  Arkansas,  and  in  the  terri- 
tories of  Wisconsin,  Iowa  and  Florida.  See  OordorCs  Digest  of  the  Lavs  of  (he 
United  States,  1837,  p.  321—389,  in  which  all  the  statute  provisions  relative  ta 
tho  disposition  of  the  public  domain  of  the  United  States,  are  collected,  and 
clearly  and  neatly  arranged  and  dige»te4' 
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by  the  ajct  of  May  26, 1790,  provided  the  mode  by  which 
records  and  judicial  proceedings  should  be  authenticated, 
and  then  declared,  that  they  should  have  such  faith  and 
credit  given  to  them  in  every  court  within  the  United 
States,  as  they  had  by  law  or  usage  in  the  courts  of  the 
state  from  whence  the  records  were  taken.  Under  this 
act  it  was  decided,  in  the  case  of  MiUs  v.  Dwryeej^  that 
if  a  judgment,  duly  authenticated,  had,  in  the  state  court 
firom  whence  it  was  taken,  the  faith  and  credit  of  the 
highest  nature,  viz.  record  evidence,  it  must  have  the 
same  faith  and  credit  in  every  other  court.  It  was  de- 
claring the  effect  of  the  record,  to  declare  the  faith  and 
credit  that  were  to  be  given  to  it.  The  constitution  in- 
tended something  more  than  to  make  the  judgments  of 
state  courts  prima  facte  evidence  only.  It  contemplated 
a  power  in  congress  to  give  a  conclusive  effect  to  sudi 
judgments.  A  judgment  is,  therefore,  conclusive  in 
every  other  state,  if  a  court  of  the  particular  state  where 
it  was  rendered  would  hold  it  conclusive.  NU  debet  is 
not  a  good  plea  in  a  suit  on  a  judgment  in  another  state, 
because  not  a  good  plea  in  such  state.  Nul  tiel  record  is 
the  proper  plea  in  such  a  case.     The  same  decision  was 

followed  in  Hampton  v.  M^Conndl,^  and  the  doc- 
•261  trine  contained  *iri  it  may  now  be  considered  as 

the  settied  law  of  the  land.  It  is  not,  however,  to 
be  understood,  that  nrd  tiel  record  is,  in  all  cases,  the 
necessary  plea ;  but  any  special  plea  may  be  pleaded 
which  would  be  good  to  avoid  the  judgment  in  the  state 
where  it  was  pronounced.^     And  in  Mayhew  v.  Thatcher ^^ 


■  7  Cranch,  481. 

»»  3  Wheaton,  234 ;  and  in  Wemwag  v.  Pawling,  5  GUI  ^  Johnson^  500. 

*  Shumway  v.  Sdllman,  4  Cotoen^s  Rep.  292. 

*  6  Wheaton,  129.-— In  Thurber  v.  Blackbourne,  1  jV.  H.  Rep.  242,  it  wa« 
held,  that  mi  debet  was  a  good  plea  to  debt  on  a  judgment  of  another  state,  when 
it  did  not  appear  by  tho  record  that  the  defendant  had  notice  of  the  suit.  And  in 
Cunningham  v.  Buckingham,  1  Hammond^$  Ohio  Rep,  264 ;  Holt  v.  Alloway, 
2  Blackf.  Ind.  Rep.  108,  and  Hoxie  v.  Wright,  2  Vermont  Rep.  263,  the  judgw 
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the  court  would  seem  to  imply  that  a  judgment  in  one 
state,  founded  on  an  attachment  in  rem^  would  not  be 
conclusive  evidence  of  the  debt  in  other  states,  if 
the  defendant  ♦had  not  personal  notice  of  the  suit,  •262 
so  as  to  have  enabled  him  to  defend  it. 

(6.)  Congress  have  authority  to  provide  for  caUing    Power  of 
forth  the  militia  to  execute  the  laws  of  the  Union,  sup-  ver  th«  wu. 
press  insurrections,  and  repel  invasions ;  and  to  provide 
for  organizing,  arming,  and  disciplining  the  militia,  and 


ment  of  another  state,  regularly  obtained,  when  the  defendant  had  been  terved 
with  procesfl,  or  had  otherwise  appeared,  was  held  to  be  conclugive  evidence  of 
the  debt.  But  the  defendant  must  have  had  duo  notice  to  appear,  and  be  subject 
to  the  jurisdiction  of  the  court,  or  if  a  foreigner  or  no'ki-rcsident,  he  must  have 
actually  appeared  to  the  suit,  or  the  judgment  of  another  state  will  not  be  deemed 
of  any  validity.  This  is  a  plain  principle  of  justice,  which  pervades  the  jurispru- 
dence of  this  and  of  all  other  countries.  Killbum  v.  Woodworth,  5  Johns.  Rep. 
37.  Aldrich  v.  Kinney,  4  Conn.  Rep.  380.  Bissell  v.  Briggs,  9  Afeus.  Rep.  462. 
Fisher  v.  Lane,  3  IVils.  Rep.  197.  Buchanan  v.  Rucker,  9  Eeut's  Rep.  192. 
Douglas  v.  Forrest,  4  Bing.  Rep.  686.  702.  Bccquet  v.  M'Cartliy,  2  Bamw,  4* 
Adolph.  951.  Pawling  v.  Bird,  13  JoknM.  Rep.  192.  Earthman  v.  Jones,  2 
Yerger't  Tenn.  Rep.  484.  Miller  v.  Miller,  1  Bailey's  8.  C.  Rep.  242. 
Benton  v.  Burgot,  10  Serg.  Sf  Rawle,  240.  Rogers  v.  Coleman,  Hardin's  Rep. 
413.  Borden  v.  Fitch,  15  Johns.  Rep.  121.  HaU  v.  WiUiams,  6  Pick.  Rep. 
232.  Bates  v.  Delavan,  5  Paige,  305.  Bradshaw  v.  Heath,  13  Wendell,  407. 
Sec  also  infra,  vol.  ii.  120.  The  doctrine  in  Mills  v.  Duryco  is  to  bo  taken  with 
the  qualification,  that  in  all  instances  the  jurisdiction  of  the  court  rendering  the 
judgment  may  be  inquired  into,  and  the  plea  of  nil  debet  will  allow  the  defendant 
to  show  that  tlio  court  had  no  jurisdiction  over  his  person.  It  is  only  when  the 
jurisdiction  of  the  court  in  another  state  is  not  impeached,  either  as  to  the  subject 
matter  or  the  person,  that  the  record  of  tho  judgment  is  entitled  to  full  faith  and 
credit ;  and  if  the  suit  in  another  state  was  commenced  by  the  attachment  of  pro* 
perty,  the  defendant  may  plead  in  bar  tliat  no  process  was  sen-ed  on  him,  and 
that  he  never  appeared,  either  in  person  or  by  attorney.  Starbuck  v.  Murray,  5 
WendeWs  Rep.  148.  Shumway  v.  Stillman,  6  WendelTs  Rep.  AAl,  Wilson  v, 
Niles,  2  HalVs  N.  Y.  Rep.  358.  Story's  Comm.  on  the  Conflict  of  Laws,  500. 
The  process  by  attachment  of  property  of,  and  of  debts  duo  to  non-residents,  or 
of  persons  absent  from  the  jurisdiction,  will  subject  the  property  attached  to  exe- 
cution upon  the  judgment  or  decree  founded  on  the  process ;  but  it  is  considered 
as  a  mere  proceeding  in  rem,  and  not  personally  binding,  or  having  any  extra- 
territorial force  or  obligation.  Story's  Comm.  on  the  Conflict  of  Lavs,  458— 
463.  Ibid.  508.  Chew  v.  Randolph,  Walker's  Miss.  R.  1.  Ovcrstreet  t. 
Shannon,  1  Missouri  Rep.  529.  A  special  plea  in  bar  of  a  suit  on  a  judgment 
in  another  state,  to  be  valid,  must  deny,  by  positive  averments,  eveiy  fact  which 
would  go  to  show  that  the  court  in  another  state  had  jurisdiction  of  the  person, 
or  of  the  subject  matter.     Harrod  v.  Barrctto,  1  Hall's  N.  Y.  Rep.  155. 

Vol.  I.  38 
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for  governing  sucb  part  of  them  as  may  be  employed  in 
the  service  of  the  United  States  ;  reserving  to  the  Btales, 
respectively,  the  appointment  of  the  officers,  and  the 
authority  of  training  tlie  militia,  according  to  the  discipline 
prescribed  by  congress.  The  president  of  the  United 
States  is  to  hu  the  commander  of  the  militia,  when  called 
into  actual  service.  Tlic  act  of  SSth  of  February,  1795, 
autliorizcd  the  president,  in  case  of  invasion,  or  of  im- 
minent danger  of  it,  to  call  forth  such  number  of  miliiia 
most  convenient  to  the  scene  of  action  as  he  might  judge 
necessary.  The  militia  so  called  out  arc  made  subject 
to  tlie  rules  of  war;  and  the  law  imposes  a  fine  upon 
every  delinquent,  to  be  adjudged  by  a  court  martial 
composed  of  mihtia  officers  only.  These  militia  court 
piartiaJs  are  to  be  held  and  conducted  in  the  manner 
prescribed  by  the  articles  of  war ;  and  liie  act  of  ISth 
of  April,  1814,  prescribes  the  manner  of  holding  them. 
During  the  act  of  1812,  the  autliority  of  the  president 
of  the  United  Slates  over  the  militia  became  a  subject  of 
doubt  anddifficulty,  and  of  a  colhsion  of  opinion  between 
the  general  government  and  the  governments  of  some  of 
the  states.  It  was  the  opinion  of  the  government  of 
Connecticut,  that  the  militia  could  not  be  caJlcd  out,  upon 
the  requisition  of  the  general  government,  except  in  a 
case  declared,  and  founded  upon  tlie  existence  of  one  of 
the  specified  exigencies;  that,  when  called  out,  they 
could  not  be  taken  from  under  the  command  of  the 
officers  duly  appointed  by  the  states,  or  placed  under 
the  immediate  command  of  an  officer  of  the  army  of  the 
United  States.  Nor  could  the  United  States  lawfully 
detach  a  portion  of  the  privates  from  the  body  of  the 
company  to  which  they  belonged,  and  which 
•263  'was  organized  with  proper  officers.  This  would, 
in  the  opinion  of  the  government  of  Connecticut, 
impair,  and  eventually  destroy  llie  state  militia.  Wlien 
the  mihtia  are  duly  called  into  the  service  of  the  United 
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States,  they  must  be  called  as  roilitiai  furnished  with  pnn 
per  officers  by  the  state. 

Similar  difficulties  arose  between  the  government  of 
the  United  States  and  the  state  of  Massachusetts,,  on  the 
power  of  the  national  government  over  the  militia.  Both 
those  states  refused  to  furnish  detachments  of  militia  for 
the  maritime  frontier,  on  an  exposition  of  the  constitution^ 
which  they  deemed  sound  and  just. 

In  Connecticut  the  claim  of  the  governor  to  judge  whe- 
ther the  exigency  existed,  authorizing  a  call  of  the  mi|j[- 
tia  of  that  state,  or  any  portion  of  it,  into  the  service  of 
the  Union,  and  the  claim  on  the  part  of  that  state  to  1-etain 
the  command  of  the  militia,  when  duly  ordered  out,  as 
against  any  subordinate  officer  of  the  army  of  the  United 
States,  were  submitted  to,  and  received  the  strong  and 
decided  sanction,  not  only  of  the  governor  and  council  of 
that  state,  but  of  the  legislature  itself*  In  Massachusetts, 
the  governor  consulted  the  judges  of  the  supreme  judicial 
court,  as  to  the  true  construction  of  the  constitution  on 
these  very  interesting  points.  The  judges  of  the  supreme 
court,  who  were  consulted,  were  of  opinion,  that  it  be- 
longed to  the  governors  of  the  several  states  to  determine 
when  any  of  the  exigencies  contemplated  by  the  consti- 
tution of  the  United  States  existed,  so  as  to  require 
them  to  place  the  militia,  or  any  part  •of  it,  in  the  ser-  •264 
vice  of  the  Union,  and  under  the  command  of  the  pre- 
sident. It  was  observed,  that  the  constitution  of  the  United 
States  did  not  give  that  right,  by  any  express  term  to  the 
president  or  congress,and  that  the  power  to  determine  when 


*  Sec  Official  Documenis  of  the  State  of  Connecticut,  August ^  1812.  The 
jealousy  of  the  exercise  of  any  power  (other  than  that  of  the  local  governments) 
over  the  militia,  was  very  strongly  manifested  by  the  legislature  and  people  of 
Connecticut,  as  caily  as  1693,  when  they  fearlessly  and  auccessfuUy  resisted  the 
claim  of  Governor  Fletcher,  of  New-York,  resting  on  a  commission  (bt  that  pur* 
pose  from  the  king,  to  the  exclusive  command  of  the  militia  of  Connecticut.  1 
TrumbulVs  Hist.  410—414. 
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riie  exigency  existed,  was  not  prohibited  to  the  states, 
and  that  it  was,  therefore,  as  of  course,  reserved  to  the 
states.  A  different  construction  would  place  all  iho 
militia  in  effect  at  the  will  of  congress,  and  produce  a 
mihtaiy  consolidation  of  these  states.  The  act  of  2&lh 
of  February,  1795,  vested  in  the  president  the  power  of 
calling  forth  the  militia  when  any  one  of  the  exigencies 
existed,  and  if  to  that  be  superadded  ihepower  of  deter- 
mining when  the  c«-»i«_/(r-<Zerw  occurred,  the  militia  would 
in  fact  be  under  the  president's  control. 

As  to  the  question  how  the  roihtia  were  to  be  com- 
manded, when  duly  called  out,  the  judges  were  of  opinion, 
that  the  president  alone,  of  all  the  officers  acting  under 
the  United  Stales,  was  authorized  to  command  them,  and 
that  he  must  command  them  as  they  were  organized, 
under  officers  appointed  by  the  stntos.  Tlie  rnililia  could 
not  be  placed  under  the  command  of  any  officer  not  of 
the  militia,  except  that  officer  be  the  president  of  the 
United  States.  But  the  judges  did  not  determine  how 
the  militia  were  to  be  commanded,  incase  of  the  absence 
of  the  president,  and  of  a  anion  of  mihtia  with  troops  of 
the  United  States ;  and  whether  they  were  to  act  under 
their  separate  officers  and  in  concert  as  aUied  forces,  or 
whether  the  officer  present  who  was  highest  in  rank,  be 
he  of  the  mihtia  or  of  the  federal  troops,  was  to  command 
the  whole,  was  a  difficult  and  perplexing  question,  which 
the  judges  did  not  undertake  to  decide.* 

The  president  of  the  United  States  declared,  that  tliese 
constructions  of  the  constitutional  powers  of  the  general 
government  over  the  militia  were  novel  and  unfor- 
•205  tunate,  "and  he  was  evidently  and  decidedly  of  a 
diffijrent  opinion.  He  observed,  in  his  message  to 
congress  on  the  4th  November,  1813,  that  if  the  authority 
of  the  United  States  to  call  into  service  and  to  command 
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the  militia,  could  be  thus  frustrated,  we  "were  not  one 
nation,  for  the  purpose  most  of  all  requiring  it.  These 
embarrassing  questions,  and  the  high  authority  by  which 
each  side  of  the  argument  was  supported,  remained  un- 
settled by  the  proper  and  final  decision  of  the  tribunal 
that  is  competent  to  put  them  to  rest,  until  the  case  of 
Martin  v.  Mott,^  in  1827.  In  that  case  it  was  decided 
and  settled  by  the  supreme  court  of  the  United  States, 
that  it  belonged  exclusively  to  the  president  to  judge 
when  the  exigency  arises,  in  which  he  had  authority  un- 
der the  constitution  to  call  forth  the  militia,  and  that  his 
decision  was  conclusive  upon  all  other  persons. 

The  case  of  Houston  v.  Moore^  settled  some  important 
questions  arising  upon  the  national  authority  over  the 
militia.  The  acts  of  congress  already  referred  to,  and 
the  act  of  8th  March,  1792,  for  establishing  a  uniform 
militia,  were  considered  as  covering  the  whole  ground  of 
congressional  legislation  over  the  subject.  The  manner 
in  which  the  militia  were  to  be  organized,  armed,  disci- 
plined, and  governed,  was  fully  prescribed;  provision 
was  made  for  drafting,  detaching,  and  caUing  forth  the 
state  quotas,  when  requested  by  the  president.  His 
orders  were  to  be  given  to  the  chief  executive  magistrate, 
or  to  any  militia  officer  he  might  think  proper.  Neglect 
or  refusal  to  obey  his  orders  was  declared  to  be  a  public 
offence,  and  subjected  the  offender  to  trial  and  punisl>- 
ment,  to  be  adjudged  by  a  court  martial,  and  the  mode 
of  proceeding  was  perspicuously  detailed. 

The  question  before  the  supreme  court  of  the  United 
States  was,  whether  it  was  competent  for  a  court  martial, 
deriving  its  jurisdiction  under  state  authority,  to  try  and 
punish  militia  men,  drafted,  detached,  and  called 
forth  by  the  president  *into  the  service  of  the  United  •SSG 
States,  and  who  had  refused  or  neglected  to  obey 


•  12  Wheatan,  19.  »»  5  Wheaton,!. 
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the  call.  The  court  decided,  that  the  militia,  when  called 
ioto  tJie  service  of  the  United  Slates,  were  not  to  be  con- 
sidered as  being  in  that  service,  or  in  the  charncter  of 
national  militia,  until  they  were  mustered  at  liic  place  of 
rendezvous,  and  that  until  then,  the  state  retained  a  riglil, 
concurrent  with  tlie  government  of  the  United  States,  to 
punisli  their  delinquency.  But  after  the  militia  hotl  lieen 
called  forth,  and  had  entered  into  the  service  of  ihc  Uni- 
ted Slates,  their  character  changed  from  state  to  national 
militia,  and  the  authority  of  the  general  government  over 
such  detachments  was  exclusive.  Actual  service  Was 
considered  by  congress  as  the  criterion  of  national  militia, 
and  the  place  of  rendezvous  was  the  trrmiiiiu  a  qua  tlie 
sen'ice,  the  pay,  and  sulijection  tn  the  articles  of  war 
were  to  commence.  And  if  the  militia,  when  Cidled  into 
the  service  of  the  United  States,  refuse  to  obey  the  order, 
they  remain  within  the  mihtary  jurisdiction  of  the  state, 
and  it  is  competent  for  the  state  to  provide  for  trying  and 
punishing  them  by  a  state  court  martial,  to  tlie  extent  and 
in  tlie  manner  prescribed  bj-  the  act  of  congress.  The 
act  of  Pennsylvania  of  1814,  provided  for  punishing,  by 
a  state  court  martial,  delinquent  militia  men,  wlio  were 
called  into  the  service  of  the  United  States,  and  neglected 
or  refused  to  serve;  and  they  were  to  be  punished  by 
the  infliction  of  the  penalties  prescribed  by  the  act  of 
congress,  and  such  an  act  was  held  not  to  be  repugnant 
to  the  constitution  and  laws  of  the  United  States.  Jt  was 
the  lawful  exercise  of  concurrent  power,  and  could  be 
concurrendy  exercised  by  the  national  and  state  courts 
martial,  as  it  was  authorized  by  the  laws  oi  the  state,  and 
not  prohibited  by  those  of  the  United  States.  It  would 
remain  to  be  so  exercised,  until  congress  should  vest  the 
power  exclusively  elsewhere,  or  until  the  states  should 
divest  their  courts  martial  of  such  a  jurisdiction.  This 
was  the  decision,  in  the  first  instance,  of  the  supreme 
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court  of  Pennsylvania  ;•  and  it  was  aflSrmed,  on  appeal, 
by  the  majority  of  the  supreme  court  of  the  United  States. 

(7.)  The  authority  of  congress  to  appropriate  public  Jj,^*"^'^ 
moneys  for  internal  improvements,  has  been  much  dis-  ^^^;^^ 
cussed  on  public  occasions,  and  between  the  legislative 
and  executive  branches  of  the  government ;  but  the  point 
has  never  been  brought  under  judicial  consideration. 

It  has  been  contended,  that,  under  the  power  to  estab- 
lish post  oflBces  and  post  roads,  and  to  raise  moneys  to 
provide  for  the  general  welfare,  and  as  incident  thereto, 
congress  have  the  power  to  set  apart  funds  for  internal 
improvements  in  the  states,  with  their  assent,  by  means 
of  roads  and  canals.     Such  a  power  has  been  exerci9ed 
to  a  certain  extent.    It  has  been  the  constant  practice  to 
allow  to  the  new  states  a  certain  proportion  of  the  pro- 
ceeds arising  from  the  sale  of  public  lands,  to  be  laid  out 
in  the  construction  of  roads  and  canals  within  those  states, 
or  leading  thereto.     In  1806,  congress  authorized  a  road 
to  be  opened  from  Nashville,  in  Tennessee,  to  Natches ; 
and,  in  1809,  they  authorized  the  canal  of  Carondelet, 
leading  from  lake  Ponchartraine,  to  be  extended  to  the 
river  Mississippi.    The  Cumberland  road  was  constructed 
under  the  act  of  March  29th,  1806,  and  this  road  had 
been  made  under  a  covenant  with  the  state  of  Ohio,  by 
the  act  of  April  30,  1802,  that  a  portion  of  the  proceeds 
of  lands  lying  within  that  state,  should  be  applied  to  the 
opening  of  the  roads  leading  to  that  state,  with  the  con- 
sent of  the  states  through  which  the  road  might  pass. 
But  the  expenditures  on  that  road  far  exceeded  the  pro- 
ceeds of  sales  of  public  lands  in  Ohio,  and,  in  1817,  the 
president  of  the  United  States  objected  to  a  biU,  on  the 
ground  that  the  constitution  did  not  extend  to  making 
roads  and  canals,  and  improving  water-courses,  through 
the  different  states  ;  nor  could  the  assent  of  those  states 

•  Moore  v.  Houston,  3  Serg.  ^  RatoU^  169. 
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confer  ihe  power.  Afterwards,  in  1822,  lljc  president 
objected  to  a  bill  appropriating  money  for  repairing  Cum- 
berland road,  and  establishing  gates  and  tolls  on  it. 

On  these,  and  otlier  occasions,  there  lias  been  a 
•26S  great  'and  decided  dificrcnce  of  opinion  between 
congress  and  the  president  on  tlie  constitutional 
question.  President  Jefferson,  in  liis  message  of  De- 
cember 3d,  1806,  and  President  Madison,  in  bis  mes- 
eage  of  December  3d,  1816,  equally  denied  any  such 
power  in  congress.  On  the  other  liand,  it  appears  that 
cfHigress  claim  the  power  to  lay  out,  construct,  and 
improve  post  roads,  with  tlie  assent  of  the  slates  through 
which  they  pass.  They  also  claim  the  power  to  open, 
construct,  and  improve  military  roads  on  the  like  terms, 
and  the  right  to  cut  canals  through  the  several  states, 
witii  their  assent,  for  promoting  and  securing  intenial 
commerce,  and  for  the  more  safe  and  economical  trans* 
portation  of  military  stores  in  time  of  war  ;  and  leaving, 
in  all  these  cases,  the  jurisdictional  right  over  the  soil  in 
the  respective  states." 

In  the  inaugural  address  of  President  Adams,  on  the 
4th  of  March,  1825,  lie  alluded  to  this  question,  and  his 
opinion  seemed  to  be  in  favour  of  the  constitutional  right, 
and  of  tlie  policy  and  wisdom  of  the  liberal  application 
of  the  national  resources  to  the  internal  improvement  of 
the  country.     He  intimated,  that  speculative  scruples  on 


•  In  Iho  cnsc  nf  Dickey  v.  Turnpike  HuihI  Co.,  7  Dami  R.  113,  ibc  Kca- 
tucky  court  of  oppcsls  decklpd,  that  the  pmifr  givpn  to  congre««  bj'  tlie  con»titu- 
don  lo  ettabtiik  pott  readi,  QiiaLlvd  llH'm  lo  make,  rrpair,  keeji  open  and  im- 
prove pnsi  rtndi  whim  ilH'y  ahuuld  irtrm  the  cxpn:i!ie  uf  the  power  y KpedicDt. 
But  in  the  excrciMi  of  tin  li^ht  oT  omincni  tlonmiii  on  this  euiijcci,  the  United 
StBtLt  hnve  no  right  tv  lulupt  ami  usu  roaila,  liridgca  and  fi-nie*  cuniitrucied  and 
owned  l)y  >Ukieii,  rorpamiiimi',  or  individual,  wiihout  tlieir  ciuisinit,  or  wiiliinit 
jimking  to  ilw  partirs  roiicirred  just  mmpmsiuiiin.  II'  ibo  Unitiii  Stales  elect 
to  u«!  niirli  acriimmiidBliinis  without  thp  Jiei-ftirnuinw:  of  nuoh  n  pipiious  condi- 

lationii  aa  private  individuals.     Tb>9  iniportsM  decision  waa  tveU  supported  by 
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this  subject  would  probably  be  solved  by  the  practical 
blessings  resulting  from  the  application  of  the  power, 
and  the  extent  and  limitations  of  the  general  govemmenti 
in  relation  to  this  important  interest,  settled  and  acknow-' 
ledged  to  the  satisfaction  of  all.  This  declaration  may 
be  considered  as  withdrawing  the  influence  of  the  offi-* 
cial  authority  of  the  president,  from  the  side  on  which  it 
has  hitherto  pressed,  and  adding  it  to  the  support  of  the 
preponderating  opinion,  in  favour  of  the  competency  of 
the  power  claimed  by  congress.* 


*  In  February,  1827,  after  an  animated  debate,  the  house  of  representativef, 
by  a  vote  of  101  to  67,  voted  to  appropriate  $30,000  for  the  continuation  c/t 
surveys  of  routes  for  roads  and  canals.  In  April,  1830,  on  the  bill,  in  the  houfe 
of  representatives,  to  construct  a  road  froni  Buffalo,  in  New-York,  through  Wash^ 
ington,  to  New-Orleans,  great  objection  was  made  to  the  constitutionality  of  the 
power,  and  the  house,  by  a  vote  of  105  to  88,  rejected  the  bill^  though  probably 
the  vote  was  governed,  in  part,  by  other  considerations ;  for  other  bills,  for  aid** 
ing  the  making  roads  and  canals,  passed  into  laws  during  that  session,  and  thcii' 
avowed  purpose  was  the  great  object  of  internal  improvement.  Presidoit  Jack- 
son, in  1830,  declared  himself  to  be  of  opinion  that  congress  did  not  possess  the 
constitutional  power  to  construct  roads  and  canals,  or  appropriate  money  fo^ 
improvements  of  a  local  character  f  but  he  admitted  that  the  right  to  make 
appropriations  for  such  as  were  of  a  national  character ,  hod  been  so  generally 
acted  upon,  and  so  long  acquiesced  in,  as  to  justify  the  exercise  of  it,  on  the 
ground  of  continued  usage.  He  objected,  upon  that  distinction,  to  the  bills 
authorizing  subscriptions  to  the  Maysville  and  Rockville  Road  Companies^  as  not 
being  within  the  legitimate  powers  of  congress* 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution  of  the  United 
States f  vol.  ii.  p.  429 — 440,  and  again,  p.  519—^38,  has  stated,  at  large,  the 
arguments  for  and  against  the  proposition,  that  congress  have  a  constitutional 
authori^  to  lay  taxes,  and  to  apply  the  power  to  regulate  commerce,  as  a  means 
directly  to  encourage  and  protect  domestic  manufactures ;  and  without  giving 
any  opinion  of  his  own  on  that  contested  doctrine,  he  has  left  the  reader  to  draw 
his  own  conclusions.  I  should  think,  however,  fh)m  a  view  of  the  arguments  as 
stated,  that  every  mind  which  has  taken  no  part  in  the  discussions,  and  felt  no 
prejudice  or  territorial  bias  on  either  side  of  the  question,  would  deem  the  argo' 
ments  in  fitvour  of  the  congressional  power  vastly  superior*  The  learned  oom* 
mentator,  I  should  apprehend  to  be  decidedly  of  that  way  of  thinking.  He  says, 
"  that  the  commercial  system  of  the  United  States  has  been  employed  sometimes 
fbr  the  purpose  of  revenue ;  sometimes  for  the  purpose  of  prohibiticm ;  sons*' 
times  for  the  purpose  of  retaliation  and  commercial  reciproci^ ;  sometimes  to 
lay  embargoes ;  sometimes  to  encourage  domestic  navigation,  and  die  shipping 
and  mercantile  interest,  by  bounties,  by  discriminating  dudes,  and  by  special 
preferences  and  privileges ;  and  sometimes  to  regulate  intercourse,  with  a  view 

Vol.  I.  39 
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f  the  righa  o(  Doutnil  wrmTij^t^'  In  dU  llu*ve  cbbcbi  ilie  ri^ht 
and  duty  tavc  boro  rouc^cd  to  tbe  nltiornil  gDWrtrnieiil  hy  the  onpfjuivcical 
voice  of  iho  people."  Mr.  HuDUtm.  in  kia  (ugioiMDl  in  tbe  cnbiiiet  in  Febnuuy, 
1791,  oa  ibe  ustijiml  buik,  conudered  tlal  tlie  (cg;uIiitiuD  of  policiu  of  intu- 
rwx,  ut  i^olvage  upon  goodn  found  at  ooa,  the  tegulatiim  of  pLlotA  and  of  finvign 
biD>  of  uchange,  aa  c<nDing  iriihio  the  pDim  to  Rgnlne  Mnmwrce.  iSM. 
p.  S19. 


LECTURE  Xm. 


OF    THE    PRESIDENT. 


The  title  of  the  present  lecture  may  conveniently  be 
examined  in  the  following  order  :  1.  The  unity  of  this 
department.  2.  The  qualifications  required  by  the  con- 
stitution for  the  oflBce  of  president.  3.  The  mode  of  his 
appointment.  4.  His  duration.  5.  His  support.  6.  His 
powers. 

(1.)  By  the  constitution,  it  is  ordained,  that  the  execu- 
tive power  shall  be  vested  in  a  president.* 

The  object  of  this  department  is  the  execution  of  the  unity  ©r.A 
law ;  and  good  poUcy  dictates  that  it  should  be  organized  pow«». 
in  the  mode  best  calculated  to  attain  that  end  with  pre- 
cision and  fidelity.  Consultation  is  necessary  in  the 
making  of  laws.  The  defect  or  grievance  they  are  in- 
tended to  remove  must  be  distinctly  perceived,  and  the 
operation  of  the  remedy  upon  the  interests,  the  morals, 
and  the  opinion  of  the  community,  profoundly  consi- 
dered. A  comprehensive  knowledge  of  the  great  inte- 
rests of  the  nation,  in  all  their  compHcated  relations  and 
practical  details,  seems  to  be  required  in  sound  legisla- 
tion ;  and  it  shows  the  necessity  of  a  free,  full,  and  per- 
fect representation  of  the  people,  in  the  body  intrusted 
with  the  legislative  power.  But  when  laws  are  duly 
made  and  promulgated,  they  only  remain  to  be  executed. 
No  discretion  is  submitted  to  the  executive  officer.  It  is 
not  for  him  to  deliberate  and  decide  upon  the  wisdom 
or  expediency  of  the  law.     What  has  been  once  de- 

•  Art.  2.  »eC,  1. 
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clarcd  to  be  Saw,  under  all  the  caulious  forms  of  delibe- 
ration prescribed  by  the  constitution,  ought  to  receive 
prompt  obedience.  The  characterislical  qualities 
■272  required  in  tlie  •executive  department,  are  promp- 
titude, decision,  and  force  ;  and  these  qualities  are 
most  likely  to  exist  when  the  executive  authority  is  limi- 
ted to  a  single  person,  moving  by  the  unity  of  a  single 
will.  Division,  indecision,  and  delay,  are  exceedingly 
unfavourable  to  that  steady  and  vigorous  administration 
of  the  law,  which  is  necessary  to  secure  tranquilhty  at 
Iiome  and  command  the  confidence  of  foreign  nations. 
Everj'  government,  ancient  and  modern,  which  has  been 
constituted  on  diiferent  principles,  and  adopted  a  com- 
pound executive,  has  suffered  the  evils  of  it ;  and  the 
public  interest  lias  been  sacrificed,  or  it  has  languished 
under  the  inconveniences  of  an  imbecile  or  irregular 
administration.  In  those  states  which  have  tried  the 
project  of  executive  councils,  the  weakness  of  them  has 
been  strongly  felt  and  strikingly  displayed  ;  and  in  some 
instances  in  which  tliey  have  been  tried,  (as  in  Pennsyl- 
vania and  Georgia,)  they  were  soon  abandoned,  and  a 
single  executive  magistrate  created,  in  accordance  with 
the  light  afforded  by  their  own  experience,  as  well  as  by 
the  institutions  of  their  neighbours. 

Unity  increases  not  only  the  efBcacy,  but  the  respon- 
sibility of  the  executive  power.  Every  act  can  be  im- 
mediately traced  and  brouglit  home  to  the  proper  agent. 
There  can  be  no  concealment  of  the  real  author,  nor, 
generally,  of  the  motives  of  pubUc  measures,  when  there 
are  no  associates  to  devide,  or  to  mask  responsibiUty. 
There  will  be  much  less  temptation  to  depart  from  duty, 
and  much  greater  solicitude  for  reputation,  when  there 
Are  no  partners  to  share  tlie  odium,  or  to  communicate 
confidence  by  their  example.  The  eyes  of  the  people 
^vill  be  constantly  directed  to  a  single  conspicuous  object ; 
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and,  for  these  reasons,  De  Lolme^  considered  it  to  be  a 
sound  axiom  of  policy,  that  the  executive  power  was 
more  easily  confined  when  it  was  one.  "  If,  the  execu- 
tion of  the  laws,"  he  observes,  "  be  intrusted  to  a  num- 
ber of  hands,  the  true  cause  of  pubhc  evils  is  hid- 
den. •Tyranny,  in  such  states,  does  not  always  *273 
beat  down  the  fences  that  are  set  around  it,  but  it 
leaps  over  them.  It  mocks  the  efforts  of  the  people^  not 
because  it  is  invincible,  but  because  it  is  unknown." 
The  justness  of  these  reflections  might  be  illustrated  and 
confirmed  by  a  review  of  the  proceedings  of  the  former 
council  of  appointment  in  New-York.  All  efficient  re- 
sponsibility was  there  lost,  by  reason  of  the  constant 
change  of  the  members,  and  the  difficulty  of  ascertain- 
ing the  individual  to  whom  the  origin  of  a  bad  appoint- 
ment was  to  be  attributed. 

(2.)  The  constitution  requires,**  that  the  president  should  J^^^^^ 
be  a  natural  bom  citizen,  or  a  citizen  of  the  United  States  pf*^**- 
at  the  time  of  the  adoption  of  the  constitution,  and  that 
he  have  attained  to  the  age  of  thirty-five  years,  and  have 
been  fourteen  years  a  resident  within  the  United  States. 
Considering  the  greatness  of  the  trust,  and  that  this  de- 
partment is  the  ultimately  efficient  executive  power  in 
government,  these  restrictions  will  not  appear  altogether 
useless  or  unimportant.  As  the  president  is  required  to 
be  a  native  citizen  of  the  United  States,  ambitious  foreign- 
ers cannot  intrigue  for  the  office,  and  the  qualification  of 
birth  cuts  off*  all  those  inducements  from  abroad  to  cor- 
ruption, negotiation,  and  war,  which  have  frequently  and 
fatally  harassed  the  elective  monarchies  of  Germany 
and  Poland  as  well  as  the  Pontificate  at  Rome.  The 
age  of  the  president  is  sufficient  to  have  formed  his 
pubUc  and  private  character ;  and  his  previous  domestic 
residence,  is  intended  to  afford  to  his  fellow  citizens  the 


*  CoHMt,  of  England,  p.  111.  fc  Art.  2.  tec.  5. 
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opportunity  to  attain  a  correct  knowledge  of  his  priiici> 
plea  ani.1  cnpacity,  and  to  have  enabled  him  to  acquire 
habits  of  atlachment  and  obedience  to  the  laws,  and  of 
devotion  to  the  public  welfare. 
p.  (3.)  The  mode  of  his  appointment  presented  one  of  the 
most  diflicuh  and  momentous  questions  that  occupied  the 
dehberations  of  the  assembly  which  framed  the  constitu- 
tion ;  and  if  ever  the  tranquillity  of  this  nation  is  to  be 
•274  disturbed,  "and  its  liberties  endangered,  by  a  strug- 
gle for  power,  it  will  be  upon  this  very  subject  of  the 
choice  of  a  president.  This  isthequestionthatiseventually 
to  test  the  goodness,  and  try  the  strength  of  the  constitu- 
tion ;  and  if  we  shall  be  able,  for  half  a  century  hereafter, 
to  continue  to  elect  the  chief  magistrate  of  the  Union  with 
discrrtion,  moderation,  and  integrity,  wc  shall  undoubt- 
edly stamp  the  highest  value  on  our  national  character, 
and  recommend  our  republican  institutions,  if  not  to  the 
imitation,  yet  certainly  to  tlie  esteem  and  admiration  of 
the  more  enlightened  part  of  mankind.  The  experience 
of  ancient  and  modern  Europe  has  been  unfavourable  to 
the  practicability  of  a  fair  and  peaceable  popular  election 
of  the  executive  head  of  a  great  nation.  It  has  been  found 
impossible  to  guard  the  election  from  the  mischiefs  of 
foreign  intrigue  and  domestic  turbulence,  from  violence 
or  corruption  ;  and  mankind  have  generally  taken  refuge 
from  the  evils  of  popular  elections  in  hereditary  execu- 
tives, as  being  the  least  evil  of  the  two.  The  most  re- 
cent and  remarkable  change  of  this  kind  occurred  in 
France,  in  1S04,  when  the  legislative  body  changed  their 
elective  into  an  hereditary  monarchy,  on  the  avowed 
ground  that  the  competition  of  popular  elections  led  to 
corruption  and  violence.  And  it  is  a  curious  fact  in  Eu- 
ropean history,  that  on  the  first  partition  of  Poland,  in 
1773,  when  the  partitioning  powers  thought  it  expedient 
to  foster  and  confirm  all  the  defects  of  its  wretched  gov- 
ernment, they  sagaciously  demanded  of  the  Polish  diet. 
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that  the  crown  should  continue  elective.*    This  was  done 
for  the  very  purpose  of  keeping  the  door  open  for  foreign 
intrigue  and  influence.    Mr.  Paley**  condemns  all  elective 
monarchies,  and  he  thinks  nothing  is  gained  by  a  popular 
choice,  worth  the  dissensions,  tumults,  and  interruptions 
of  regular  industry,  with  which  it  is  inseparably  attended* 
I  am  not  called  upon  to  question  the  wisdom 
•or  policy  of  preferring  hereditary  to  elective  mon-  •276 
archies  among  the  great  nations  of  Europe,  where 
different  orders  and  ranks  of  society  are  established,  and 
large  masses  of  property  accumulated  in  the  hands  of 
single  individuals,  and  where  ignorance  and  poverty  are 
widely  diffused,  and  standing  armies  are  necessary  to 
preserve  the  stabihty  of  the  government.     The  state  of 
society  and  of  property,  in  this  country,  and  our  moral 
and  political  habits,  have  enabled  us  to  adopt  the  repub- 
lican principle,  and  to  maintain  it  hitherto  with  illustri- 
ous success.    It  remains  to  be  seen  whether  the  checks 
which  the  constitution  has  provided  against  the  dangerous 
propensities  of  our  system  wiQ  ultimately  prove  effectual. 
The  election  of  a  supreme  executive  magistrate  for  a 
whole  nation,  affects  so  many  interests,  addresses  itself 
so  strongly  to  popular  passions,  and  holds  out  such  power- 
ful temptations  to  ambition,  that  it  necessarily  becomes 
a  strong  trial  to  public  virtue,  and  even  hazardous  to  the 
public  tranquillity.   The  constitution,  from  an^enUghtened 
view  of  all  the  difficulties  that  attend  the  subject,  has  not 
thought  it  safe  or  prudent  to  refer  the  election  of  a  presi- 
dent directly  and  immediately  to  the  people  ;  but  it  has 
confided  the  power  to  a  small  body  of  electors,  appoint-' 
ed  in  each  state,  under  the  direction  of  the  legislature : 
and  to  close  the  opportunity  as  much  as  possible  against 
negotiation,  intrigue,  and  corruption,  it  has  declared  that 


•  Cox's  Travels  in  Polandf  RusHay  ^e.  vol.  i. 

*  Principles  of  Moral  and  P0I.  Philosophy ,  345* 
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congress  may  detonome  the  time  of  choosing  the  electors, 
and  the  day  on  which  they  shall  vote,  and  that  the  day 
of  election  shall  be  the  same  in  every  state."  This 
security  has  been  still  further  extended,  by  the  act  of 
congress''  directing  the  electors  to  be  appointed  in  each 
state  witliin  thirty-four  days  of  the  day  of  election. 

The  constitution'  directs  that  the  number  of  electors 
in  each  state  shall  be  equal  to  the  whole  Dumber  of 
senators  and  representatives  which  the  slate  is  entitled 
to  send  to  congress ;  and,  according  to  the  appor- 
•276  tionment  of  congress  •in  183S,  the  president  is 
elected  by  281  electors.  And  to  prevent  the  person 
in  office,  at  the  time  of  the  election,  from  having  any  im- 
proper influence  on  his  re-eleciion,  byhis  ordinary  agency 
in  the  government,  it  is  provided  that  no  member  of 
congress,  nor  any  person  holding  an  office  of  trust  or  profit 
under  the  United  Stales,  shall  be  an  elector ;  and  the  con- 
stitution has  in  no  other  respect  defined  the  qualifications 
of  the  electors."*  These  electors  meet  in  their  respective 
states,  at  a  place  appointed  by  the  legislature  thereof,  on 
the  first  Wednesday  in  December  in  every  fourth  yejir 
succeeding  die  last  election,  and  vote  by  ballot  for  presi- 
dent and  vice-president,  (for  this  last  oflicer  is  elected 
in  the  same  manner,  and  for  the  same  period  as  the  pre- 
sident,) and  one  of  whom,  at  least,  shall  not  be  an  in- 
habitant of  the  same  state  with  the  electors.  They  name 
in  their  ballots  the  person  voted  for  as  president,  and,  in 
distinct  ballots,  the  person  voted  for  as  vice-president ; 
and  they  make  distinct  hats  of  all  persons  voted  for  as 
president,  and  of  aU  persons  voted  for  as  vice-president, 
and  of  the  number  of  votes  for  each,  which  lists  they 
sign,  and  certify,  and  transmit,  sealed,  to  the  seat  of  the 
government  of  the  United  States,  directed  to  the  presi- 
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dent  of  the  senate.  The  act  of  congress  of  1st  of  March, 
1792,  sec.  2.  directs  that  the  certificate  of  the  votes  shall 
be  delivered  to  the  president  of  the  senate  before  the 
first  Wednesday  of  January  next  ensuing  the  election. 
The  president  of  the  senate,  on  the  second  Wednesday 
in  February  succeeding  every  meeting  of  the  electors, 
in  the  presence  of  both  houses  of  congress,  opens  all  the 
certificates,  and  the  votes  are  then  to  be  counted.  The 
constitution  does  not  expressly  declare  by  whom  the  votes 
are  to  be  counted  and  the  result  declared.  In  the  case 
of  questionable  votes,  and  a  closely  contested  election, 
this  power  may  be  all-important ;  and,  I  presume,  in  the 
absence  of  all  legislative  provision  on  the  subject,  that 
the  president  of  the  senate  counts  the  votes  and 
•determines  the  result,  and  that  the  two  houses  are  •277 
present  only  as  spectators,  to  witness  the  fairness 
and  accuracy  of  the  transaction,  and  to  act  only  if  no 
choice  be  made  by  the  electors.  The  house  of  repre- 
sentatives, in  such  case,  are  to  choose  immediately,  though 
the  constitution  holds  their  choice  to  be  valid,  if  made 
before  the  fourth  day  of  March  following.  And  in  the 
cases  of  the  elections  in  1801  and  1824,  as  no  choice 
was  made,  the  house  of  representatives  retired  and 
voted,  and  the  senate  were  admitted  to  be  present  as 
spectators.  The  person  having  the  greatest  number  of 
votes  of  the  electors  for  president,  is  president,  if  such 
number  be  a  majority  of  the  whole  number  of  electors 
appointed ;  but  if  no  person  have  such  majority,  then, 
from  the  persons  having  the  highest  number,  not  exceed- 
ing three,  on  the  list  of  those  voted  for  as  president,  the 
house  of  representatives  shall  choose  immediately  by 
ballot  the  president.  But  in  choosing  the  president,  the 
votes  shall  be  taken  by  states,  the  representation  from 
each  state  having  one  vote.  A  quorujn  for  this  purpose 
shall  consist  of  a  member  or  members  from  two  thirds 
of  the  states,  and  a  majority  of  all  the  states  shall  be 
Vol.  I.  40 
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necessary  to  a  choice.  If  ibc  house  of  representatives 
eball  not  choose  a  president,  wbeneter  the  right  of  choice 
fihaU  devolve  upon  them,  before  tlic  fourth  day  of  March 
next  following,  then  the  vice-prcsidciit  shaJl  act  as  presi- 
(leiit,  as  in  the  case  of  the  death  or  oilier  constimtional 
disfibility  of  the  president.' 

Tho  person  having  the  greatest  number  of  ^-otes  as 
viee-presidcnt,  is  vice-president,  if  such  number  be  a 
miijority  of  the  whole  number  of  electors  appointed  ;  and 
if  no  person  have  a  majority,  then,  from  the  two  highest 
nunil>i?rs  on  the  list,  llie  senate  shall  choose  tho  vice-prer 
xideut;  a  quorum  for  the  purpose  shall  consist  of  two 
tliirds  of  the  whole  number  of  senators,  and  a  majori^ 
of  the  whole  number  is  necessary  to  a  choice  j  and 
•27S  no  person  constitutionally  iuehgible  'to  the  office 
of  president,  shall  be  eligible  to  that  of  vice-presi- 
dent of  the  United  States.*"  The  constitution  does  not 
specifically  prescribe  when  or  where  the  senate  is  to 
choose  a  vice-president,  if  no  choice  be  made  by  the 
electors ;  and,  I  presume,  the  senate  mayelect  by  them- 
selves, at  any  time  before  the  fourth  day  of  March  fol- 
lowing. 

The  president  and  vice-president  are  equally  to  he 
chosen  for  the  same  term  of  four  years' ;  and  it  is  pro- 
vided by  law,""  that  the  term  shall,  in  all  cases,  com- 
mence on  the  fourth  day  of  March  next  succeeding  the 
day  on  which  the  votes  of  llic  electors  shall  have  been 
given. 

In  case  of  tho  removal  of  the  president  from  office,  or 
of  his  death,  resignation,  or  inability  to  discharge  the 
powers  and  duties  of  the  office,  the  same  devolve  on  the 
vice-president ;  and  except  in  cases  in  which  the  presi- 


*  Amcndmcnit  to  the  Comlitution,  ui 

•  CmtHMum,  an.  2.  sec.  I. 

'  Act  b/  Cmgreu,  March  1, 1793. 
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dent  is  enabled  to  re-assume  the  oflSce,  the  vice-presi- 
dent acts  as  president  during  the  remainder  of  the  term 
for  which  the  president  was  elected.  Congress  are  au- 
thorized to  provide,  by  law,  for  the  case  of  removal^ 
death,  resignation,  or  inability,  both  of  the  president  and 
vice-president,  declaring  what  ofiBcer  should  then  act  as 
president ;  and  the  oflBcer  so  designated  is  to  act  until 
the  disability  be  removed,  or  a  president  shall  be  elected, 
and  who  is  in  that  case  to  be  elected  on  the  first  Wednes- 
day of  the  ensuing  December,  if  time  will  admit  of  it, 
and  if  not,  then  on  the  same  day  in  the  ensuing  year." 
In  pursuance  of  this  constitutional  provision,  the  act  of 
congress,  of  March  1st,  1792,  sec.  9.  declared,  that  in 
case  of  a  vacancy  in  the  oflBce,  both  of  presidenrt;  and 
vice-president,  the  president  of  the  senate  j5ro  temporei 
and  in  case  there  should  be  no  president  of  the  senate, 
then  the  speaker  of  the  house  of  representatives,  for  the 
time  being,  should  act  as  president,  until  the  vacancy 
was  supplied.  The  evidence  of  a  refusal  to  accept,  or 
of  a  resignation  of  the  office  of  president  and  vice-presi* 
dent,  is  declared,  by  the  same  act  of  congress,  sec.  11. 
to  be  a  declaration  in  writing,  filed  in  the  office  of  the 
secretary  of  state.  And  if  the  office  should,  by  the 
course  of  events,  devolve  on  the  speaker,  after  the  con- 
gress for  which  the  last  speaker  was  chosen  had  expired, 
and  before  the  next  meeting  of  congress,  it  might 
be  a  question  who  is  to  serve,  •and  whether  the  ^279 
speaker  of  the  house  of  representatives,  then  ex- 
tinct, could  be  deemed  the  person  intended. 

The  mode  of  electing  the  president  appears  to  be  well 
calculated  to  secure  a  discreet  choice,  and  to  avoid  aH 
those  evils  which  the  partizans  of  monarchy  have  de- 
scribed, and  the  experience  of  other  nations  and  past 
ages  have  too  clearly  shown  to  be  the  consequence  of  popu- 

— I -  _  . __-■-_  X.   ■!■  ■"■■'I  —      I        m  I  J  U" 

f  CofutUution,  art.  2.  sec.  1.    Act  of  Congrett,  March  1, 1792. 
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lar  elections.  Had  the  choice  of  president  been  referred 
at  once,  and  directly,  to  the  people  at  large,  as  one  sin- 
gle CO  mm  unity,  there  might  have  been  reason  to  appre- 
hend, and  such  no  doubt  was  the  sense  of  the  convention, 
tlmt  it  would  have  produced  too  violent  a  contest,  and 
have  been  trying  llie  espcriment  on  too  extended  a  scale 
for  the  public  virtue,  tranquillity,  and  happiness.  Had 
wc  imitated  the  practice  of  most  of  the  southern  states, 
in  respect  to  their  state  executives,  and  referred  the  choice 
of  the  president  to  congress,  tliis  would  have  rendered 
liim  too  dependent  upon  the  immediate  authors  of  his 
elevation,  to  coinportwith  the  requisite  energy  of  his  own 
departnieiil ;  and  it  would  have  laid  him  under  tempta- 
tion to  indulge  in  improjier  iutrigue,  or  to  form  a  danger- 
DU9  coalition  with  the  legislative  body,  in  order  to  secure 
his  continuance  in  oHiLV.  All  elections  by  the  representa- 
tive body  are  peculiarly  liable  to  produce  combinations 
for  sinister  purposes.  The  constitution  has  avoided  all 
these  objections,  by  confiding  the  power  of  election  to  a 
small  number  of  select  individuals  in  each  state,  chosen 
only  a  few  days  before  the  election,  and  solely  for  that 
purpose.     This  would  !~ccm,  jnima  facie,  to  be  as  wise 

a  provision  as  the  wisdom  of  man  could  have 
•280  'devised,  to  avoid  all  opportunity  for  foreign  or 

domestic  intrigue.  These  electors  assemble  in  sepa- 
rate and  distantly  detached  bodies,  and  they  are  consti- 
tuted in  a  manner  best  calculated  to  preserve  them  free 
from  all  inducements  to  disorder,  bias,  or  corruption. 
There  is  no  other  modeof  appointing  the  chief  magistrate, 
under  all  the  circumstances  peculiar  to  our  political  con- 
dition, which  appears  to  unite  in  itself  so  many  unalloyed 
advantages.  It  must  not  be  pronounced  to  be  a  perfect 
scheme  of  election,  for  it  has  not  been  sufficiently  tried. 
The  election  of  ISOl  threatened  the  tranquillity  of  the 
Union ;  and  the  difiicully  that  occurred  in  that  case  in 
producing  a  constitutional  choice,  led  to  the  amendment 
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of  the  constitution  on  this  very  subject;  but  whether  the 
amendment  be  for  the  better  or  for  the  worse,  may  be 
well  doubted,  and  remains  yet  to  be  settled  by  the  lights 
of  experience.  The  constitution  says,  that  each  state  is 
to  appoint  electors  in  such  manner  as  the  legislature  may 
direct ;  and  in  some  of  the  states,  the  electors  have  been 
chosen  by  the  legislature  itself,  in  the  mode  prescribed 
by  law.  But  it  is  to  be  presumed  that  there  would  be 
less  opportunity  for  dangerous  coalitions,  and  combina- 
tions for  party,  or  ambitious,  or  selfish  purposes,  if  the 
choice  of  electors  was  referred  to  the  people  at  large ; 
and  this  seems  now  to  be  the  sense  and  expression  of 
public  opinion  and  the  general  practice. 

(4.)  The  president,  thus  elected,  holds  his  office  for 
the  term  of  four  years,*  a  period,  perhaps,  reasonably 
long  for  the  purpose  of  making  him  feel  firm  and  inde- 
pendent  in  the  discharge  of  his  trust,  and  to  give  stability 
and  some  degree  of  maturity  to  his  system  of  administra- 
tion. It  is  certainly  short  enough  to  place  him  under  a 
due  sense  of  dependence  on  the  public  approbation.  The 
president  is  re-eligible  for  successive  terms,  but  in  prac- 
tice he  has  never  consented  to  be  a  candidate  for  a  third 
election,  and  this  usage  has  indirectly  established,  by  the 
force  of  public  opinion,  a  salutary  limitation  to  his  capa- 
city of  continuance  in  office. 

(5.)  The  support  of  tlie  president  is  secured  by  uiiMivj. 

a  provision  •in  the  constitution,  which  declares,^  •281 
that  he  shall,  at  stated  times,  receive  for  his  services 
a  compensation,  that  shall  neither  be  increased  nor  dimin- 
ished, during  the  period  for  which  he  shall  have  been 
elected  ;  and  that  he  shall  not  receive,  within  that  time, 
any  other  emolument  from  the  United  States,  or  any  of 
them.  This  provision  is  intended  to  preserve  the  due 
independence  and  energy  of  the  executive  department. 

■  Constitution,  art.  2.  sec.  1.  ^  Art.  2.  sec.  7. 
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It  would  be  in  vaia  to  declare  thai  the  different  depart- 
ments of  government  should  be  kepi  separate  and  disiiuet, 
while  the  legislature  possessed  a  discretionary  control 
over  the  salaries  of  tlic  executive  and  judicial  officers. 
This  would  be  to  disregard  the  voice  of  experience,  and 
the  oiKTalion  of  invariable  principles  of  human  conduct. 
A  control  over  a  man's  living  is,  in  most  cases,  a  control 
over  his  actions.  The  constitution  of  Virginia  considered 
it  a*  a  fundamental  axiom  of  government,  that  the  three 
great  and  primary  departments  should  be  kept  separate 
and  dintinct,  so  that  neither  of  them  exercised  the  powers 
proiKrly  belonging  to  the  other.  But  without  taking  any 
pit)ciiuli(tns  to  preserve  this  principle  in  practice,  it  made 
the  governor  dependent  on  the  legislature  for  his  annual 
existence  and  his  annual  support.  The  result  was,  as 
Mr-  Ji'llersnn  has  told  us,*  that  during  the  whole  session 
of  the  legislature,  the  direction  of  the  executive  was  habi' 
tual  and  familiar.  The  constitution  of  Massachusetts 
discovered  more  wisdom,  and  it  set  the  first  example  in 
this  country,  of  a  constitutional  provision  for  the  support 
of  the  executive  magistrate,  by  declaring  that  the 
governor  should  have  a  salary  of  a  fixed  and  permanent 
value,  amply  sufficient,  and  established  by  standing  laws. 
Those  state  constitutions  which  have  been  made  or 
amended  since  the  establishment  of  the  constitution  of 
the  United  States,  have  generally  followed  the  example 
which  it  has  happily  set  them,  in  this  and  in  many  other 

instances ;  and  we  may  consider  it  as  one  of  the 
"282  most  signal  blessings  bestowed  on  'this  country, 

that  we  have  such  a  wise  fabric  of  government  as 

the  constitution  ofthe  United  States  constantly  before  our 

eyes,  not  only  for  our  national  protection  and  obedience, 

but  for  our  local  imitation  and  example. 

of     (G.)  Having  thus  considered  the  manner  in  which  the 

•  Notet  vn  Virginia,  p.  127, 
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president  is  constituted,  it  only  remains  for  us  to  review 
the  powers  with  which  he  is  invested. 

He  is  commander  in  chief  of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the  several  states,  when 
called  intx)  the  service  of  the  Union.'  The  command 
and  application  of  the  public  force  to  execute  the  law, 
maintain  peace,  and  resist  foreign  invasion,  are  powers 
so  obviously  of  an  executive  nature,  and  require  the 
exercise  of  qualities  so  characteristical  of  this  department, 
that  they  have  always  been  exclusively  appropriated  to 
it  in  every  well  organized  government  upon  earth.  In 
no  instance,  perhaps,  did  the  enlightened  understanding 
of  Hume  discover  less  acquaintance  with  the  practical 
science  of  government,  than  when  he  gave  the  direction 
of  the  army  and  navy,  as  well  as  all  the  other  executive 
powers,  to  one  hundred  senators,  in  his  plan  of  a  perfect 
commonwealth.*  That  of  Milton  was  equally  chimerical 
and  absurd,  when  in  his  "Ready  and  easy  way  to  esta- 
blish a  free  commonwealth,"  he  deposited  the  whole  execu- 
tive, as  well  as  legislative  power,  in  a  single  and  per- 
manent council  of  senators.  That  of  Locke  was  equally 
unwise,  for,  in  his  plan  of  legislation  for  Carolina,  he 
gave  the  whole  authority,  legislative  and  executive,  to  a 
small  oligarchical  assembly.*^  Such  specimens 
♦as  these  well  justify  the  observation  of  President  •283 
Adams,**  "  that  a  philosopher  may  be  perfect  master 
of  Descartes  and  Leibnitz,  may  pursue  his  own  inquiries 
into  metaphysics  to  any  length  he  please,  may  enter 


•  Art.  2.  soc.  2. 

^  Humeri  EMsays,  vol,  i.  p.  526. 

«=  Mr.  Locke's  very  complicated  scheme  of  government,  under  the  title  of 
Fundamental  ConttitiUiont  of  Caroliiutf  is  inserted  at  large  in  Lockers  Workt, 
vol.  iii.  p.  665 — 678.  Those  legislative  labours  of  that  great  and  excellent  man, 
perished  unheeded  and  unreg^tted  by  all  parties,  after  an  experience  of  twenty- 
three  years  had  proved  them  to  be,  in  the  words  of  Mr.  Grahame,  the  historian, 
''  utterly  worthless  and  impracticable." 

^  Defence  of  the  American  Contiitutuftu,  vol.  i.  letter  54. 
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into  the  inmost  recesses  of  the  imman  mind,  and  make 
liio  nolilest  Jiscoveriesforthe  benetitof  hi^  species;  nay, 
he  inuy  defend  ihe  principlcB  of  liberty,  and  the  righw 
ofniftiikiud,  witli  great  abilities  and  success,  and  after 
All,  when  culled  upon  to  pnxlucc  a  plan  of  legislation, 
Im  may  astonish  tlic  world  with  a  signal  absurdity." 

Tliu  prcaident  has  also  the  power  to  grant  reprieres 
luid  piirdons  for  oSences  against  the  United  States,  ex- 
cept in  cases  of  impeachment.  The  Martjuis  Bcccaria 
boa  contended,  that  tlie  {>o\vcr  of  pardon  does  not  exist 
under  11  {tcrfoct  iidministralioQ  of  law,  cmd  tliat  the  ad- 
mi«&iuu  of  the  ptiwcr  is  a  lacil  acknowledgment  of  the 
iulinuiiy  of  the  courso  of  justice.  And  where  ia  the  ad- 
luinislnilioii  of  justice,  it  may  be  asked,  that  is  free  from 
intirmityf  Were  it  possible,  in  every  instance,  to  main- 
Iftin  n  ju«t  pn>jx>rtion  between  the  crime  and  the  penally, 
and  wfiv  the  rules  of  testimonj-,  and  the  mode  of  trial, 
«o  jvrli-ct  as  to  preclude  every  ]»ssibUity  of  mistake  or 
iiijnslii'i',  there  would  be  some  colour  for  tlie  admission 
of  lliis  plausible  tlicor}-.  But,  even  in  that  case,  policy 
would  sometimes  require  a  remission  of  a  punishment 
Btrielly  due,  for  a  crime  certainly  ascertained.  The  very 
notion  ol"  mercy  implies  tlie  accuracy  of  the  claims  of 
justice.  An  inexorable  government,  saj's  Mr.  Yorke,  in 
his  Considerations  on  the  Law  of  Forfeiture,*  will  not 
only  carry  justice  in  some  instances  to  the  height  of  injury, 
but  with  respect  to  itself  it  will  be  dangerously  jusL  The 
clemency  of  Massachusetts,  in  178G,  after  an  unprovoked 
and  wanton  rebellion,  in  not  inflicting  a  single  capital 
punishment,  contributed,  by  the  judicious  manner  in 

which  its  clemency  was  applied,  to  the  more  firm 
•284  •establishment  of  their  government.    And  this  power 

of  pardon  will  appear  to  be  more  essential,  when 
we  consider,  that  under  the  most  correct  administration 
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of  the  law,  men  will  sometimes  fall  a  prey  to  the  vindic- 
tiveness  of  accusers,  the  inaccuracy  of  testimony,  and 
the  fallibility  of  jurors.  Notwitstanding  this  power  is 
clearly  supported  on  principles  of  policy,  if  not  of  justice, 
English  lawyers,  of  the  first  class,  and  highest  reputation," 
have  strangely  concluded,  that  it  cannot  exist  in  a  repub- 
lic, because  nothing  higher  is  acknowledged  than  the 
magistrate.  Instead  of  falling  into  such  an  erroneous 
conclusion,  it  might  fairly  be  insisted,  that  the  power 
may  exist  with  greater  safety  in  free  states,  than  in  any 
other  forms  of  government ;  because  abuses  of  the  dis- 
cretion unavoidably  confided  to  the  magistrate  in  granting 
pardons,  are  much  better  guarded  against  by  the  sense 
of  responsibility  under  which  he  acts.  The  power  of 
pardon  vested  in  the  president  is  without  any  limitation, 
except  in  the  single  case  of  impeachments.  He  is  checked 
in  that  case  from  screening  public  officers  with  whom  he 
might  possibly  have  formed  a  dangerous  or  corrupt  coali- 
tion, or  who  might  be  his  particular  favourites  and  de- 
pendants. 

The  president  has  also  the  power,  by  and  with  the  Treiiy 
advice  and  consent  of  the  senate,  to  make  treaties,  pro- 
vided two  thirds  of  the  senators  present  concur.** 

Writers  on  government  have  differed  in  opinion  as  to 
the  nature  of  this  power,  and  whether  it  be  properly,  in 
the  natural  distribution  of  power,  of  legislative  or  execu- 
tive cognizance-  As  treaties  are  declared  by  the  consti- 
tution to  be  the  supreme  law  of  the  land,  and  as,  by 
means  of  them,  new  relations  are  formed,  and  obligations 
contracted,  it  might  seem  to  be  more  consonant  to  the 
principles  of  republican  government,  to  consider  the 
right  of  concluding  •specific  terms  of  peace  as  of  •986 
legislative  jurisdicton.    This  has  geneifally  been  the 


•  Yorhe  on  Forf,  100.    Blaek$,  Com.  vol.  iv.  p4  390. 
*»  Art.  2  see.  2. 
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case  in  free  governments.  The  determinationg  respect- 
ing peace,  aa  well  as  war,  were  made  in  the  public  as- 
semblies of  the  nation  at  Athens  and  Itome,  and  in  all 
the  Gothic  governments  of  Europe,  when  they  first  arose 
out  of  the  rude  institutions  of  the  ancient  Germans.  On 
the  other  hand,  the  preliminary  negotiations  which  may 
be  required,  the  secrecy  and  despatch  proper  to  take  ad- 
vantjige  of  the  sudden  and  favorable  turn  of  public  affairs, 
seem  to  render  it  expedient  to  place  this  power  in  the 
hands  of  the  executive  department.  The  constitution  of 
the  United  Stales  has  been  influenced  by  the  latter,  more 
than  by  the  former  considerations,  for  it  lias  placed  tliis 
power  with  tlie  president,  under  the  advice  and  control 
of  the  senate,  who  are  to  be  considered,  for  this  purpose, 
in  ihehght  of  an  executive  council.  The  president  is  the 
constitutional  organ  of  communication  with  tbreign  pow- 
ers, and  the  efficient  agent  in  the  conclusion  of  treaties ; 
but  tlic  consent  of  two  thirds  of  the  senators  present  is 
essential  to  give  validity  to  his  negotiations.  To  Iiave 
required  ihc  acciuiescence  of  a  more  numerous  body, 
would  have  been  productive  of  delay,  disorder,  imbecili- 
ty, and,  probably  in  the  end,  a  direct  breach  of  the  con- 
stitution. The  history  of  Holland  shows  tlie  danger  and 
folly  of  placing  too  much  limitation  on  the  exercise  of  the 
treaty-making  power.  By  the  fundamental  charter  of 
the  United  Provinces,  peace  could  not  be  made  without 
the  unanimous  consent  of  the  provinces ;  and  yet,  with- 
out multiplying  instances,  it  is  sufficient  to  observe,  that 
the  immensely  important  and  fundamental  treaty  of 
Munster,  in  1G48,  was  made  when  Zealand  was  opposed 
to  it ;  and  the  peace  of  16C1,  when  Utrecht  was  opposed. 
So  feeble  are  mere  limitations  upon  paper — mere  parch- 
ment barriers,  when  standing  in  opposition  to  the  strong 
force  of  public  exigency, 

Tlie  senate  of  the  United  States  is  a  body  of  men  most 
wisely  selected  for  the  deposit  of  this  power.     They  are 
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easily  assembled,  are  governed  by  steady  system- 
atic •views,  feel  a  due  sense  of  national  character,  •286 
and  can  act  with  promptitude  and  firmness. 

The  question,  whether  a  treaty,  constitutionally  made, 
was  obligatory  upon  congress,  equally  as  any  other  na- 
tional engagement  would  be,  if  fairly  made  by  the  com- 
petent authority ;  or  whether  congress  had  any  discre- 
tionary power  to  carry  into  effect  a  treaty  requiring  the 
appropriation  of  money,  or  other  act  to  be  done  on  their 
part,  or  to  refuse  it  their  sanction,  was  greatly  discussed 
in  congress  in  the  year  1796,  and  again  in  1816.  The 
house  of  representatives,  at  the  former  period,  declared, 
by  resolution,  that  when  a  treaty  depended  for  the  exe- 
cution of  any  of  its  stipulations  on  an  act  of  congress,  it 
was  the  right  and  duty  of  the  house  to  deliberate  on  the 
expediency  or  inexpediency  of  carrying  such  treaty  into 
effect.  It  cannot  be  mentioned  at  this  day,  without  equal 
regret  and  astonishment,  that  such  a  resolution  passed 
the  house  of  representatives  on  the  7th  of  April,  1796, 
But  it  was  a  naked,  abstract  claim  of  right,  never  acted 
upon ;  and  congress  shortly  afterwards  passed  a  law  to 
carry  into  effect  the  very  treaty  with  Great  Britain,  which 
gave  rise  to  that  resolution.  President  Washington,  in 
his  message  to  the  house  of  representatives  of  the  30th 
of  March,  1796,  explicitly  denied  the  existence  of  any 
such  power  in  congress ;  and  he  insisted  that  every  treaty 
duly  made  by  the  president  and  senate,  and  promulgated, 
thenceforward  became  the  law  of  the  land. 

If  a  treaty  be  the  law  of  the  land,  it  is  as  much  obli- 
gatory upon  congress  as  upon  any  other  branch  of  the 
government,  or  upon  the  people  at  large,  so  long  as  it 
continues  in  force,  and  unrepealed.  The  house  of  repre- 
sentatives are  not  above  the  law,  and  they  have  no  dis- 
pensing power.  They  have  a  right  to  make  and  repeal 
laws,  provided  the  senate  and  president  concur;  but 
without  such  concurrence,  a  law  in  the  shape  of  a  treaty 
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is  as  binding  upon  tliem  as  If  it  were  in  the  shape  of  an 
act  of  congress,  or  of  an  article  of  the  constitution,  or  of 
a  contract  made  by  autliority  of  law.  The  argument 
in  favour  of  the  binding  and  conclusive  efficacy 
■2S7  'of  every  treaty  made  by  the  president  and  senate, 
is  so  clear  and  palpable,  that  it  has  probably  carried 
very  general  conviction  throughout  the  community ;  and 
lliis  may  be  now  considered  as  the  decided  sense  of 
public  opinion.  This  was  the  sense  of  the  bouse  of  re- 
presentives,  in  1S16,  and  the  resolution  of  1796  would 
not  now  be  repeated. 
I't  The  president  is  the  efficient  power  in  tlic  appoint- 
">menl  of  the  olHcers  of  government.  He  is  to  nominate, 
and,  with  the  advice  and  consent  of  the  senate,  to  appoint, 
ambassadors,  or  public  ministers  and  consuls,  the  judges 
of  the  supreme  court,  and  all  other  officers  whose  ap- 
pointments are  not  otherwise  provided  for  in  the  consti- 
tution ;  but  congress  may  vest  the  appointment  of  In- 
ferior officers  in  the  president  alone,  in  tlie  courts  of  law, 
or  in  the  heads  of  departments.' 

The  appointment  of  the  subordinate  officers  of  govern- 
ment concerned  in  the  administration  of  the  law,  belongs 
witli  great  propriety  to  the  president,  who  is  bound  to 
see  that  the  laws  are  faithfully  executed,  and  who  is 
generally  charged  witli  the  powers  and  responsibility  of 
the  executive  department.  The  association  of  the  senate 
with  the  president  in  the  exercise  of  this  power,  is  an 
exception  to  the  general  delegation  of  executive  autho- 
rity ;  and  if  he  were  not  expressly  invested  with  the 
exclusive  right  of  nomination  in  tlie  instances  before  us, 
the  organization  of  this  department  would  be  very  un- 
skilful, and  the  government  degenerate  into  a  system  of 
cabal,  favouritism,  and  intrigue.  But  the  power  of  nomi- 
nation is,  for  all  the  useful  pur])oses  of  restraint,  equiva- 
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lent  to  the  power  of  appointment  It  imposes  upon  the 
president  the  same  lively  sense  of  responsibility,  and  the 
same  indispensable  necessity  of  meeting  the  public  ap- 
probation or  censure.  This,  indeed,  forms  the  ultimate 
security  that  men  in  public  stations  will  dismiss  inte- 
rested considerations,  and  act  with  a  steady,  zeal- 
ous, and  •undivided  regard  for  the  public  welfare.  •SSS 
The  advice  and  consent  of  the  senate,  which  are 
requisite  to  render  the  nomination  effectual,  cannot  be 
attended,  in  the  nature  of  the  case,  with  very  mischie- 
vous effects.  Having  no  agency  in  the  nomination,  no- 
thing but  simply  consent  or  refusal,  the  spirit  of  personal 
intrigue  and  personal  attachment  must  be  pretty  much 
extinguished,  from  a  want  of  means  to  gratify  it.  On 
the  other  hand,  the  advice  of  so  respectable  a  body  of 
men  wiU  add  still  further  inducements  to  a  coolly  re- 
flected conduct  in  the  president,  and  will  be  at  all  times 
a  check  on  his  own  misinformation  or  error.' 

The  remaining  duties  of  the  president  consist  in  giving 
information  to  congress  of  the  state  of  the  Union,  and  in 
recommending  to  their  consideration  such  measures  as 
he  shall  judge  necessary  or  expedient.  He  is  to  convene 
both  houses  of  congress,  or  either  of  them,  on  extraordi- 
nary occasions,  and  he  may  adjourn  them  in  case  of  dis- 
agreement.    He  is  to  fill  up  all  vacancies  that  happen 


*  It  wtLS  settled,  in  the  case  of  Morbury  v.  Madison,  1  C ranch  ^  137,  that 
when  a  person  has  been  nominated  to  the  senate  for  office  by  the  president,  and 
the  president  has  received  the  advice  and  consent  of  the  senate  to  the  appoint- 
ment, and  has  signed  the  commission,  the  appointment  is  final  and  complete,  and 
the  person  appointed  is  entitled  to  the  possession  of  the  commission,  and  to  hold 
the  office  until  constitutionally  removed,  The  principle  settled  in  that  case  was, 
that  the  official  acts  of  the  heads  of  the  executive  department  as  organs  of  the 
president,  which  are  of  a  potitical  nature  and  rest  under  the  constitution  and 
laws  in  executive  discretion,  are  not  within  judicial  cognizance.  But  when  duties 
are  imposed  upon  such  heads  affecting  the  rights  of  individuals,  and  which  the 
president  cannot  lawfully  forbid,  as  for  instance  to  record  a  patent,  or  farnwhtfae 
copy  of  a  record,  the  person  in  that  case  is  die  officer  of  the  law, 
thereto  in  the  ordinary  course  of  justice.    Und.  170,  171. 
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during  the  recess  of  ihe  senate,  by  granting  connnissitms, 
which  sliiili  expire  at  the  end  of  iheir  next  session.  He 
is  to  receive  ambassadors  and  other  public  ministers,  to 
commission  all  the  officers  of  tbc  United  States,  and  take 
care  that  the  laws  be  faithfuUy  executed.* 

The  propriety  and  simplicity  of  these  duties  speak  for 
themselves.  The  power  of  receiving  foreign  ministers 
includes  in  it  the  power  to  dismiss  thcra,  since  he  alone 
is  the  organ  of  communication  with  tliem,  tlie  represeo- 
tative  of  the  jienple  in  all  diplomatic  negotiations,  and 
accounlable  to  tJie  community,  not  only  for  the  execution 
of  tlie  law,  hut  for  the  competent  qualifications  and  con- 
duet  of  foreign  agents, 
n-  In  addition  to  all  the  precautions  which  have  been 
mentioned  to  prevent  abase  of  the  executive  trust,  in  the 
mode  of  the  president's  appointment,  his  term  of 
•9S9  office,  and  llie  'precise  and  definite  hmitalions 
imposed  upon  the  exercise  of  his  power,  the  con- 
stitution has  also  rendered  him  directly  amenable  by  lawr 
for  mal-ad  ministration.  The  inviolability  of  any  officer 
of  government  is  incompatible  with  the  repubhcan 
theory,  as  well  as  with  the  principles  of  retributive  jus- 
tice. The  president,  vice-president  and  all  civil  officers 
of  the  United  States,  may  be  impeached  by  the  house 
of  representatives,  for  treason,  bribery,  and  other  high 
crimes  and  misdemeanors,  and,  upon  conviction  by  the 


■  Are.  2.  HM.  2,  3.  It  wnsconsidcrod.in  TAe  Jlf«iflffco/Prcrt<i™(  Joci»™ 
to  C<mi;rete  oj  the  Sljf  Di:ccml>cr,  1830.  in  relation  to  Tfxai,  lo  be  nn  un«l- 
tled  qiH'ation  li)  wlioni,  uiulor  the  guvenimoiit  or  tbc  United  Staler,  slrirlly  bc- 
longcil  ihc  pim-or  of  orisinally  rect^nining  a  new  stale.  It  was  either  neca*- 
sorily  inviilvixl  id  foitie  of  the  grmt  powert  given  ui  congrcis,  or  in  that  given  CD 
the  picniileiit  anJ  Bciinlo  lo  form  trenttci  wilh  foreign  jiowers,  and  to  appoint 
ambs^sular*  and  other  public  miiiisipni.  or  in  that  conferred  upon  the  picsident 
to  receive  miniiten  from  (bnijn  nations.  It  was  admitted  to  be  moel  cipedient, 
tbat  llw  recogniiinn  of  the  indt'prndeitce  of  a  nenly  oaenmed  slate,  should  be  l«ft 
lo  the  decision  of  congress,  and  especially  when  the  exercise  of  the  power  would 
probalily  lead  to  war. 
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senate,  removed  from  office.*  If,  then,  neither  the  sense 
of  duty,  the  force  of  public  opinion,  nor  the  transitory 
nature  of  the  seat,  are  sufficient  to  secure  a  faithful  dis- 
charge  of  the  executive  trust,  but  the  president  will  use 
the  authority  of  his  station  to  violate  the  constitution  or 
law  of  the  land,  the  house  of  representatives  can  arrest 
him  in  his  career,  by  resorting  to  the  power  of  impeach- 
ment« 

I  have  now  finished  a  general  survey  of  the  office  of 
president  of  the  United  States,  and,  considering  the  na- 
ture and  extent  of  the  powers  necessarily  incident  to  that 
station,  it  was  difficult  to  constitute  the  office  in  such  a 
manner  as  to  render  it  equally  safe  and  useful,  by  com- 
bining in  the  structure  of  its  powers  a  due  proportion  of 
energy  and  responsibility.  The  first  is  necessary,  to 
maintain  a  firm  administration  of  the  law ;  the  second  is 
equally  requisite,  to  preserve  inviolate  the  liberties  of  the 
people.  The  authors  of  the  constitution  appear  to  have 
surveyed  the  two  objects  with  profound  discernment,  and 
to  have  organized  the  executive  department  with  con- 
summate skill. 


*  Art.  2.  sec.  4. 


LECTURE  XIV. 


OF    THE   JUDICIARY  DEPARTMENT. 

As  the  judiciary  power  is  intrusted  with  the  adminis- 
tration of  justice,  it  interferes  more  visibly  and  uniformly 
than  any  other  part  of  government,  with  all  the  interest- 
ing concerns  of  social  life.  Personal  security  and  private 
property,  rest  entirely  upon  the  wisdom,  the  stability^ 
and  the  integrity  of  the  courts  of  justice.  In  the  survey 
which  is  to  be  taken  of  the  judiciary  establishment  of  the 
United  States,  we  will  in  the  present  lecture  consider^ 
(1.)  The  judges,  in  relation  to  their  appointment,  the 
tenure  of  their  office,  and  their  support  and  responsibility. 
(2.)  The  structure,  powers,  and  officers  of  the  several 
courts. 

I.  The  constitution*  declares,  that  "  the  judicial  power 
of  the  United  S  tates  shall  be  vested  in  one  supreme  court, 
and  in  such  inferior  courts  as  the  congress  may  from  time 
to  time  ordain  and  establish."  In  this  respect  it  is  man- 
datory upon  the  legislature  to  establish  courts  of  justice 
commensurate  with  the  judicial  power  of  the  Union.  Con- 
gress have  no  discretion  in  the  case.**  They  were  bound 
to  vest  the  whole  judicial  power,  in  an  original  or  appel- 
late form,  in  the  courts  mentioned  and  contemplated  in 
the  constitution,  and  to  provide  courts  inferior  to  the  su- 
preme court,  in  which  the  judicial  power,  unabsorbed  by 
the  supreme  court,  might  be  placed.  The  judicial  power 
of  the  United  States  is,  in  point  of  origin  and  title,  equal 

•  Art.  3.  »cc.  I.  »»  Martin  V.  Hunter,  I  Wheaton,  328—337. 
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with  the  other  powers  of  the  government,  and  is  as  ex* 
clnsively  vested  in  the  courts  created  by  or  in  pursuance 
of  the  constitution,  as  the  legislative  power  is  vested  in 
congress,  or  the  executive  power  in  the  president.*  The 
president  is  to  nominate,  and  by  and  with  the  advice  and 
consent  of  the  senate,  to  appoint,  "judges  of  the  supreme 
court,  and  all  other  officers  whose  appointments  are  not 
therein  otherwise  provided  for,  and  which  shall  be  estab* 
lished  by  law.  But  congress  may  by  law  vest  the  ap- 
pointment of  such  inferior  officers  as  they  think  proper 
in  the  president  alone,  in  the  courts  of  law,  or  in  the 
heads  of  departments."^  It  has  never  been  judicially 
settled,  but  it  has  been  very  authoritatively  and  very 
wisely  settled  by  the  uniform  practice  of  the  government, 
that  the  judges  of  the  district  courts  are  not  inferior  o& 
ccrs,  whose  appointments  might  be  withdrawn  by  law 
from  the  president  and  senate,  and  placed  in  other  hands. 

The  advantages  of  the  mode  of  appointment  of  public  jadieiaii». 
officers  by  the  president  and  senate,  have  been  already  ***** 
considered.  This  mode  is  peculiarly  fit  and  proper  in 
respect  to  the.  judiciary  department.  The  just  wckd  vigor- 
ous investigation  and  punishment  of  every  species  of  fraud 
and  violence,  and  flie  exercise  of  the  power  of  compelling 
every  man  to  tlie  punctual  performance  of  his  contracts, 
are  grave  duties,  not  of  the  most  popular  character,  though 
the  faithful  discharge  of  them  will  certainly  command 
the  calm  approbation  of  the  judicious  observer.  The 
fittest  men  would  probably  have  too  much  reservedness 
of  manners,  and  severity  of  morals,  to  secure  an  election 
resting  on  universal  suffirage.  Nor  can  the  mode  of  ap- 
pointment by  a  large  deliberative  asfsembly,  be  entided 
to  unqualified  approbation.  There  are  too  many  ocpa- 
sions,  and  too  much  temptation  for  intrigue,  party  preju-  ^ 
dice,  and  local  interests,  to  permit  such  a  body  of  men 


•  8tory*t  Comm,  vol.  iii.  p.  449—456.  '  «>  Art  2.  lec.  2. 
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to  (ict,  in  respect  to  such  appointments,  with  a  sufficiently 
single  and  steady  regard  for  the  general  welfare. 
"203  'In  ancient  Rome,  the  pra-lor  was  chosen  annually 
by  the  people,  but  it  was  in  the  comilia  by  centii- 
rie«,  nud  the  choice  was  confined  to  persons  belonging 
lo  tlie  jiatrician  order,  until  the  close  of  the  IbunJi  century 
£>f  the  city,  when  the  office  was  rendered  accessible  to 
tlio  [ilebciana ;  and  when  they  became  licentious,  says 
Montesquieu,*  the  ofSce  became  comipl.  The  popular 
cloclions  did  very  well,  as  he  observes,  so  long  as  the 
pouplc  were  free,  and  magnanimous,  and  'virtuous,  and 
tlio  public  was  without  corruption.  But  all  plans  of  gov- 
ernment ivliich  suppose  llie  people  will  always  act  with 
wisdom  and  iiucgrily,  are  plruuly  Utopian,  and  contrary 
to  uniform  experience.  Government  must  be  Immed  for 
man  as  he  i>,  and  not  for  man  as  he  would  be  if  hcwcro 
free  from  vice.  Without  referring  to  those  cases  in  our 
own  country,  where  judges  have  been  annually  elected 
by  a  popular  assembly,  we  may  take  the  less  invidious 
case  of  Sweden.  During  llje  diets  which  preceded  tlie 
revolution  in  1772,  tlie  states  of  the  kingdopi  sometimes 
appointed  commissioners  to  act  as  judges.  The  strong- 
est party,  says  Catteau,"  prevaded  in  the  trials  that  came 
lx;lbre  them,  and  persons  condemned  by  one  tribunal 
were  acquitted  by  another. 

By  the  constitution  of  the  United  States,'  "  the  judges 
botli  of  the  supreme  and  inferior  courts  are  to  hold  their 
offices  during  good  behaviour ;  and  they  are,  at  stated 
times,  to  receive  for  their  services  a  compensation  which 
shall  not  be  diminished  during  their  continuance  in 
office."  The  tenure  of  the  office,  by  rendering  the 
judges  independent,  both  of  the  government  and  people, 
is  admirably  Jittcd  to  produce  the  free  exercise  of  judg- 
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ment  in  the  discharge  of  their  tmst.  This  principle, 
which  has  been  the  subject  of  so  much  deserved  eulogy, 
was  derived  from  the  English  constitution.*  The 
English  judges  anciently  held  their  seats  'at  the  •293 
pleasure  of  the  king,  and  so  does  the  lord  chan- 
cellor to  this  day.  It  is  easy  to  perceive  whatt  a  danger- 
ous influence  this  must  have  given  to  the  king  in  the 
administration  of  justice,  in  cases  where  the  claims  or 
pretensions  of  the  crown  were  brought  to  bear  upon  the 
rights  of  a  private  individual.  But,  in  the  time  of  Lord 
Coke,**  the  barons  of  the  exchequer  were  created  during 
good  behaviour,  and  so  ran  the  commissions  of  the  com- 
mon law  judges  at  the  restoration  of  Charles  11.^  It  was 
still,  however,  at  the  pleasure  of  the  crown,  to  prescribe 
tlie  form  of  the  commission,  until  the  act  of  settlement, 
of  12  and  13  Wm.  III.  c.  2,  which  was  in  the  nature  of 
a  fundamental  charter,  imposing  further  limitations  upon 
the  crown,  and  adding  fresh  securities  to  the  protestant 
succession,  and  the  rights  and  liberties  of  tlie  subject. 
It  established  that  the  commissions  of  the  judges  be  made 
quamdiu  se  bene  gesscrxiU^  though  they  were  still  to  b6 
removable  upon  the  address  of  both  houses  of  parlia- 


*  The  high  judicial  ofBcer  in  the  ancient  kingdom  of  Aragon,  called  the  Ju$t%' 
cia,  and  appointed  by  the  king,  having  repeatedly  and  boldly  protected  privtftd 
individuals  from  the  pci^cutions  of  the  crown,  waa  in  more  than  one  instance 
removed  from  office  at  the  instance  of  the  king.  To  guard  against  the  like 
prostitition  of  tlio  independent  discharge  of  duty,  it  waa  provided  by  a  statute 
of  Alfonso  v.,  in  1442,  that  the  justice  should  continue  in  office  during  life,  re* 
movable  only  on  rufficient  cause  by  the  king  and  the  carles  united.  Pretcott^t 
Hist,  of  Ferdinand  and  Isabella,  vol.  i.  Int.  p.  108.  This  was  the  most 
ancient  precedent  in  favour  of  the  establishment  of  an  independent  judidaiy^  and 
it  did  great  credit  to  the  wisdom  and  spirit  of  the  free  states  of  Aragon. 

»»  4  Inst.  117. 

«  1  Sid.  2.  Charles  I.,  in  his  message  to  parliament  July  5th,  1641,  infomr* 
ing  them  of  haNing  signed  the  bill  for  abolishing  the  high  commission  coui't  and 
the  star  chamber,  added  also,  that  he  had  granted  that  the  jtiHgcs  should  there- 
after hold  tlieir  places  quamdiu  se  bene  gcsscrint.  Hume,  in  his  History  of 
England,  vol.  vi.  423,  says,  that  this  grsCDt  of  the  jtidges*  patents  during  good 
behaviour,  was  made  at  the  request  of  the  parliameat. 
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inent«*  The  excellence  of  this  provision  has  recom- 
mended the  adoption  of  it  by  other  nations  of  Europe. 
It  was  incorporated  into  one  of  the  modem  reforms  of 
the  constitution  of  Sweden,^  and  it  was  an  article  in  the 
French  constitution  of  1791,  and  in  the  French  constitu- 
tion of  1795,  and  it  was  inserted  in  the  constitutional 
charter  of  Louis  XVIII.  The  same  stable  tenure  of  the 
judges  is  contained  in  a  provision  in  the  Dutch  constitu- 
tion of  1814,  and  it  is  a  principle  which  likewise  pre- 
vails in  most  of  our  state  constitutions,  and,  in  some  of 
them,  under  modifications  more  or  less  extensive  and 
injurious. 

In  monarchical  governments,  the  independence 
•294  of  the  •judiciary  is  essential  to  guard  the  rights  of 
the  subject  from  the  injustice  of  the  crown  ;  but  in 
republics  it  is  equally  salutary,  in  protecting  the  consti- 
tution and  laws  from  the  encroachments  and  the  tyranny 
of  faction.  Laws,  however  wholesome  or  necessary,  are 
frequently  the  object  of  temporary  aversion,  and  some- 
times of  popular  resistance.  It  is  requisite  that  the  courts 
of  justice  should  be  able,  at  all  times,  to  present  a  de- 
termined countenance  against  all  licentious  acts ;  and  to 
deal  impartially  and  truly  according  to  law,  between 
suitors  of  every  description,  or  whetlier  the  cause,  the 
question,  or  the  party,  be  popular  or  unpopular.  To 
give  them  the  courage  and  the  firmness  to  do  it,  the 
judges  ought  to  be  confident  of  the  security  of  their 
salaries  and  station.  Nor  is  an  independent  judiciary 
less  useful  as  a  check  upon  the  legislative  power,  which 
is  sometimes  disposed,  from  the  force  of  passion,  or  the 
temptations  of  interest,  to  make  a  sacrifice  of  constitu- 


•  The  English  judges,  notwirhHtanding  tlie  form  of  tlieir  commissions,  con- 
tinued to  consider  that  the  demise  of  the  crown  vacated  thoir  seats.  But  this 
imperfection  was  removed  by  the  statute  of  1  Geo.  III.,  enacted  at  the  recom- 
mendation of  the  king. 

^  CaUeau^i  'View  of  Sweden f  ch.-  5. 
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tional  rights ;  and  it  is  a  wise  and  necessary  principle  of 
our  government,  as  will  be  sliown  hereafter  in  the  course 
of  these  lectures,  that  legislative  acts  are  subject  to  the 
severe  scrutiny  and  impartial  interpretation  of  the  courts 
of  justice,  who  are  bound  to  regard  the  constitution  ba 
the  paramount  law,  and  the  highest  evidence  of  the  will 
of  the  people.* 

The  provision  for  the  permanent  supportof  the  judges 
is  well  calculated,  in  addition  to  the  tenure  of  their  office, 
to  give  them  the  requisite  independence.  It  tends  also 
to  secure  a  succession  of  learned  men  on  the  bench,  who, 
in  consequence  of  a  certain  undiminished  support,  are 
enabled  and  induced  to  quit  the  lucrative  pursuits  of 
private  business  for  the  duties  of  that  important  station. 
The  constitution  of  the  United  States,  on  this  subject, 
was  an  improvement  upon  all  our  previously  existing 
constitutions.  By  the  English  act  of  settlement  of  12 
and  13  William  III.,  it  was  declared  that  the  salaries  of 
the  judges  should  be  ascertained  and  established  ;  but  by 
the  statute  of  1  Geo.  III.,  the  salaries  of  the  judges  were 
absolutely  secured  to  them  during  the  continuance  of 
their  commissions.  The  constitution  of  Massachusetts 
followed  the  declaration  in  the  English  statute  of  Wil- 
liam, and  provided  that  permanent  and  honourable  sala- 
ries should  be  established  by  law  for  the  judges ; 
but  *this  was  not  suflSciently  precise  and  definite,  •296 
and  the  more  certain  provision  in  the  constitution 
of  the  United  States  has  been  wisely  followed,  in  the 
subsequent  constitutions  of  most  of  the  individual  states* 


*  The  protection  of  law  and  liber^  from  the  encroachments  of  the  toreraign 
was  an  avowed  purpose  of  the  institution  of  the  JusUeia  in  the  Aragonese  cod- 
stitution,  ne  quid  autem  damni  detrimeniive  lege§  aui  libcrUUe§  noslrtB  patiamf 
tuTf  judex  quidam  mediut  adetto  ad  quern  a  rege  provocaref  ti  aliquem 
UBseritf  injuriasque  arcere  ri  quoifortan  reipub.  iutulerUtjug  fatque  etto, 
Bloncas,  Conunentarii,  p.  26,  cited  in  1  FrescoU^s  Ferdinand  and  JgabeliOf  Int. 
p.  107.  n.  59. 
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The  constitution  of  New-York,  as  ametided  in  1821,  is 
an  exception  to  this  remark,  and  it  left  the  judiciary  de- 
partment in  a  more  dependent  condition,  and  under 
greater  disabilities,  than  it  found  it,  and  greater  than  in 
any  of  those  states  in  the  Union,  or  in  any  of  those 
governments  in  Europe,  whose  constitutions  had  beea 
recently  reformed.* 


*  By  the  constitutions  of  Massachusetts,  Pennsylvania,  Delaware,  Maryland,* 
Virginia,  Kentucky,  North  Carolina,  South  Carolina,  Louisiana,  Missouri  and 
Illinois,  the  judges  of  tlic  supreme  courts  hold  their  offices  during  good  Ix^iar 
viour.  In  the  states  of  Maine,  New^'Hampshire,  and  Cctmecticut,  they  hold^ 
during  good  behaviour,  or  until  seventy  years  of  age,  and  in  Missouri  until  sixty- 
five,  and  in  New-York  until  sixty  years  of  age.  In  Tennessee  the  judges  of  the 
supreme  court  hold  their  officei^^  for  twelve  years,  and  of  the  inferior  courts, 
for  eight  years ;  in  Arkansas  for  eight  years ;  in  the  states  of  Now-Jersey^  Ohio/ 
Michigan,  and  Indiana,  they  hold  for  the  term  of  seven  years ;  in  Alabama  and 
Mississippi  for  six,  and  in  Georgia  for  three  years,  and  in  Vorinont  a^d  Rhodo- 
Island  they  are  annually  elected.  By  the  ordinance  of  congress  of  July,  1787, 
for  the  government  of  the  North-West  Territory,  the  commissions  of  the  judges 
were  to  continue  in  force  during  good  behaviour.  But  the  subsequent  constitu- 
tions of  Ohio  and  Indiana  cut  down  that  permanent  tenure  to  one  for  seven  years. 
The  constitution  of  Alabama,  in  1819,  established  the  judicial  tenure  to  be  during 
good  behariour ;  but  the  constitution  has  been  since  specially  altered  in  tliat  par- 
ticular, so  as  to  change  the  tenuife  to  the  term  of  six  years.  And  by  the  first 
constitution  of  the  state  of  Mississippi,  in  1807,-  the  judges  held  their  offices 
during  good  behaviour,  or  until  sixty-five  years  of  age,  and  were  appointed  by 
llie  joint  vote  of  the  two  houses  of  the  legislature,  given  viva  voce,  and  recorded. 
But  by  the  constitution,  as  amended  and  rt>ordained  in  1833,  every  officer  in  the 
government,  legislative,  executive,  and  judicial,  is  elected  by  the  universal  suf- 
GcBge  of  the  people ;  that  is,  by  every  free  white  male  citisMjn  of  twenty-one  years 
of  age,  who  has  resided  within  thfe  state  for  one  year  preceding,  and  for  tlie  last 
four  months  witliin  the  county,  city,  or  town,  in  which  he  offers  to  vote.  The 
judges  of  the  supreme  court  of  errors  and  appeals  are  thus  chosen  by  districts 
for  six  years.  The  chancellor  is  elected  for  six  years  by  the  electors  of  the  whole 
state.  The  jiftlj^cs  of  the  circuit  courts  are  elected  in  districts  for  four  yearsv 
The  judges  of  pn»bates  and  clerks  of  courts  are  elected  for  two  years,  &c.  Thi* 
is  carrying  tlie  democi'atic  principle  beyond  all  precedent  in  tliis  countrj'. 

In  rcsjKjct  to  the  compensation  of  the  judges  of  the  superior  courts,  the  con- 
stitutions of  the  states  of  Maine,  Pennsylvania,  Delaware,  Virginia,  Tennessee, 
South  Carolina,  Georgia,  Alabama,  Ohio,  Indiana^  lUinois,  Michigan,  Missouri, 
Mississippi,  Arkansas,  and  Louisiana,  either  establish  or  direct  the  salaries  to  be 
fixed  by  law,  and  that  they  shall  not  be  diminished  during  the  continuance  of  tho 
judges  in  office.  In  New-Hampshire,  North  Carolina,  and  Kentucky,  adequate 
and  permanent,  or  fixed  salaries,  are  directed  to  bo  provided  by  law.  In  other 
states  (and  New-York  is  one  of  them)  the  compensation  of  the  judges,  and  the  du- 
tution  of  it,  rest  entii'ely  in  legislative  discretion ;  for  though  tho  statute  (as  in  New- 
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But  though  the  constitution  of  the  United  States  has 
rendered  the  courts  of  justice  independent  of  undue  in- 
fluence from  the  Other  departments,  it  has  made  them 
amenable  for  any  corrupt  vioUtion  of  their  trust.  The 
house  of  representatives,  as  we  have  already  seen,  is  in- 
vested with  the  power  of  impeachment,  and  the  judges 
may,  by  that  process,  be  held  to  answer  before  the  sen- 
ate, and  if  convicted,  they  may  be  removed  from  office. 

II.  The  federal  ludiciarv  being  thus  established  on  Extent  «r 
principles  which  are  essential  to  maintain  that  depart-  power, 
ment  in  a  proper  state  of  independence,  and  to  secure  the 
pure  and  vigorous  administration  of  the  law,  the  consti- 
tution proceeded  to  designate,  with  comprehensive  pre- 
cision, the  objects  of  its  jurisdiction.  The  judicial  power 
extends*  to  all  cases  in  law  and  equity  arising  under  the 
constitution,  the  laws  and  treaties  of  the  Union;  to 
all  cases  affecting  ambassadors,  other  pubUc  ministers, 
and  consuls;  to  all  cases  of  admiralty  and  maritime  juris- 
diction ;  to  controversies  to  which  the  United  States  shjall 
be  a  party ;  to  controversies  between  two  or  more  states ; 
to  controversies  between  a  state,  when  plaintiff,  and  citi- 
zens of  another  state,  or  foreign  citizens  or  subjects ;  to 
controversies  between  citizens  of  different  states,  and  be- 
tween citizens  of  the  same  state,  claiming  lands  under 
grants  of  different  states ;  and  between  a  state,  or 
citizens  •thereof,  and  foreign  states ;  and  between  •SQG 
citizens  and  foreigners.  The  propriety  and  fitness 
of  these  judicial  powers  seem  to  result,  as  a  necessary  con- 
sequence, from  the  union  of  these  states  in  one  national 
government,  and  they  may  be  considered  as  requisite  to 
its  existence.  The  judicial  power  in  every  government 
must  be  co-extensive  with  the  power  of  legislation.  It 
follows,  as  a  consequence,  that  the  judicial  department 


York)  may  declare  that  the  judges  shall  have  a  specified  annual  solaiy,  the  statato 
ia  liable,  at  any  future  time,  to  legislative  repeal. 
*  Art.  3.  sec.  2.    Amcndmentt  to  the  ContHttUum,  art.  11. 


990  jL'RisrauDENCE  or  Pmll. 

of  ihe  United  States  is,  in  the  last  resort,  the  Cnnl  exposi- 
tor of  the  constitution  as  to  all  questions  of  a  judicial  na- 
lurc.'  Were  there  no  power  to  interpret,  pronounce,  and 
execute  the  law,  the  government  -wuuld  either  perish 
through  its  own  iinhccility,as  wa»  the  case  with  the  atti- 
clca  of  confederation,  or  other  powers  mual  be  asautned 
by  the  legislative  body,  to  the  destruction  of  Uberty- 
Thai  the  interpretation  of  treaties,  and  ihe^cases  of  foicign 
ministers  and  marilitne  maters,  arc  pn^)crly  confided  to 
the  lederal  courts,  appears  from  the  close  connexion  those 
cose-s  have  with  the  peace  of  the  Union,  the  confus^ion  tliai 
dinL'rent  proceedings  in  the  separate  elates  would  tend 
tO|)t\>duce,and  the  responaiblhiy  which  the  United  States 
arc  under  to  toreign  nations  for  the  conduct  of  all  its  mem- 
l)cra.  The  other  cases  of  enumerated  jurisdiction  are 
evidently  of  nniional  conceni,  and  they  constitute  one  of 
llic  principal  motives  to  union,  and  one  of  the  principal 
C1LS03  of  its  necessity,  which  was  the  insurance  of  the  do- 
mestic tranquillity.  The  want  of  a  federal  judiciary  to 
embrace  tliese  important  subjects,  was  once  severely  felt 
in  the  German  confederacy,  and  disorder,  license,  and 
desolation,  reigned  in  lliat  unhappy  country,  until  the  es- 
tablishment of  tlie  imperial  chamber  by  the  Emperor 
Maximihan,  near  the  close  of  the  fifteenth  century;  and 
that  jurisdiction  was  alterwards  the  great  source  of  order 
and  tranquillity  in  the  Germanic  body."* 

The  judicial  power,  as  it  originally  stood,  extended  to 
suits  prosecuted  against  one  of  the  United  States  by  citi- 
zens of  another  state,  or  by  citizens  or  subjects  of  any 
foreign  state  ;  but  the  states  were  not  willing  to  submit 


•  The  Ffderalut,  No.  13.  33.  3D.  8U.  Slorft  ComimataHei  o*  Ike  CotuU- 
tulian,  vol.  i.  p.  SCO.  362,  363,  noU.-a.  MBMhall,  Ch.  J.,  in  Colicm  v.  Virgijua, 
6  WkcatoM.'iGi.  384.  Tlic  whole  question  is  fiilly  examioal,  end  all  the  eon- 
tempomry  discuaaions  in  Tctoiion  lo  it  placed  in  a  striking  view,  in  1  Story^t  CoM- 
mentarici  on  the  CorulittUion,  p.  344— 3S2. 

'  Robtrtum't  Ckarltt  V.,vi>l.i.  p.  183.  395.397. 
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to  be  arraigned  as  defendants  before  the  federal 
courts,  at  the  instance  •of  private  persons^  be  the  'SQ? 
cause  of  action  what  it  may.  The  decision  of  the 
supreme  court  of  the  United  States,  in  the  case  of  Chii^ 
Jiolm  V.  The  State  of  Georgia,^  decided  in  1793,  and  in 
which  it  was  adjudged,  that  a  state  was  suable  by  citi- 
zens of  another  state,  gave  much  dissatisfaction,  and  the 
legislature  of  Georgia  carried  their  opposition  to  an  open 
defiance  of  the  judicial  authority.  The  inexpediency  of 
the  power  appeared  so  great,  that  congress,  in  1794^ 
proposed  to  the  states  an  amendment  to  that  part  of  the 
constitution,  and  it  was  subsequently  amended  -in  this 
particular  under  the  provision  in  the  fifth  article-  It  was 
declared  by  the  amendment,**  that  the  judicial  power  of 
the  United  States  should  not  be  construed  to  extend  to 
any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another 
state,  or  by  citizens  or  subjects  of  any  foreign  state.  The 
inhibition  applies  only  to  citizens  or  subjects  and  does  not 
extend  to  suits  by  a  state,  or  by  foreign  states  or  powers.* 
They  retain  the  capacity  to  sue  a  state  as  it  was  origin- 
ally granted  by  the  constitution  ^  and  the  supreme  court 
has  original  jurisdiction  in  the  case  of  suits  by  a  foreign 
state  against  one  of  the  members  of  the  Union.** 


•  2  Dallas,  419. 

''  Amendments f  art.  11  < 

«  The  Cherokee  Nation  v.  Georgia^  5  Peters^  U*  S.  Rep,  1.  New-Jereey  v. 
New-York,  Ibid.  284. 

(^  Blair,  J.,  and  Gushing,  J.,  in  Chiaholm  v.  State  of  Georgia,  2  Dalku,  419. 
That  a  foreign  prince  or  state  may  sue  in  our  own,  as  well  as  in  the  English 
courts  of  law  and  equity,  see  King  of  Spain  v.  Oliver,  1  Petera*  Cir.  Rep.  276. 
The  Colombian  Government  v.  Rothschild,  1  Simons,  104.  King  of  Spain  ▼. 
Machado,  4  Russel,  238.  1  Dow  P,  C.  N.  S.  165.  S.  C.  No  direct  suit  can 
be  maintained  against  the  United  States,  without  the  authority  of  an  act  of  con- 
gress, nor  can  any  direct  judgment  bo  awarded  against  them  for  costs.  Marshall, 
Ch.  J.,  in  Cohens  v.  Virginia,  6  Wkeaton,  411,  412.  United  States  v.  Barney, 
C.  C.  Maryland,  3  HalVs  L.  J.  128.  But  if  an  action  bo  brought  by  the  United 
States,  to  recover  money  in  the  hands  of  a  party,  he  may,  by  way  of  defence,  set 
up  any  legal  or  equitable  claim  he  hat  against  te  United  States,  and  need  not. 

Vol.  I.  43 
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With  these  general  remarks  on  the  constitutional  prin- 
ciples of  the  judiciary  deparlinenl,  and  the  objects  of  its 
authority,  wc  proceed  to  a  particular  examination  of  the 
several  courts  of  the   United   States  as  ordained   by 

law. 
•398      •(!.)  The  supreme  court  was  instituted  by  the 
"■  constitution,  which  ordained   that  "tbo  judicial 

power  of  the  United  Stales  should  be  vested  in  one  su- 
preme court,  and  in  such  inferior  courts  as  congreaa 
might,  from  time  to  time,  ordain  and  establish."*  But  it 
received  its  present  organization  from  congress,  for  the 
constitution  had  only  declared,  in  general  terms,  that 
there  should  be  a  supreme  court,  with  certain  original 
and  appellate  powers.  It  consists  of  a  chief  justice,  and 
eight  associate  justices,  any  five  of  whom  make  a^uorum ; 
and  it  holds  one  term  annunlly,  at  the  seal  of  government, 
commencing  on  the  second  Monday  in  January.*"    But 


In  meh  aae,  bo  tnmfd  round  to  an  upplication  to  congress.  Act  of  congresB, 
Match  3d,  UilT,  ch.  74.  aecl.  3,  4.  I'liitcd  States  v.  Wilkins,  r,  Whealon.  135. 
143.  Wallanv.  lImtcdSiiite8.9  IVAc((<(»i,65I.  United  States  v.  Mac  Daniel, 
7  Peleri  V.  S.  Sep.  IC.  United  Sioips  v.  RinggiJd,  S  Ibid.  163.  United 
States  V.  ClaAc,  8  Bid.  436.  Unitpd  Slntea  v.  Roboton,  9  Felert,  319.  Same 
T.  Huwkina,  ID  Ibid.  155.  But  to  entitle  the  party  to  his  tet-oi',  his  claim  must 
have  been  previously  submitted  to  the  accounting  officers  of  the  treasury  ootl 
been  disallowed,  or  be  must  reasonably  account  for  tbo  omission.  Sea  sect.  '3 
and  4  of  tho  act  aforcsBid.  In  the  cose  ex  parte  MBilriiiio,  7  Feferi'  V.  S. 
Rep.  637,  a  subject  uf  the  king  of  S]>ain  tiled  a  Kbcl  in  ilie  admiralty,  against 
the  itale  of  Georgia,  alleging  that  the  smcc  v/et  in  possession  of  monies,  being 
the  proceeds  of  certain  property  belonging  to  him,  and  claitning  a  right  lo  in- 
■Ulule  a  suit  iti  the  adniiinlty  for  the  same,  and  that  tbe  llch  amendment  to  the 
constiiution  of  the  United  Stales,  did  not  lake  away  the  jurisdiction  of  the  courts 
of  the  United  Stales  in  suits  in  admirallg  against  a  elate.  But  on  appeal  from 
the  decree  of  the  circuit  court,  sustaining  the  libel,  lo  the  supremo  eoun  of  ihe 
Unilcd  SlalCfi,  it  was  held  that  the  proceeding  in  questton.  was  a  mere  penonal 
suit  against  a  slate,  to  recover  propeny  in  its  possession  f  nnd  that  a  private  per.- 
fton  could  not  commence  such  a  suit ;  and  that  it  was  not  a  ease  ichtre  the  pro- 
pertg  leat  in  (*e  emiody  of  a  court  of  admiralty,  or  brovghl  withiu  iltjurit' 
diction,  and  in  poaeition  of  anypritiait  perioa,  Tbe  Jurisdiction  would  aeeni 
(o  have  been  impliedly  admitted  in  the  latter  case. 

■  Art.  3,  sec.  1. 

*  Acit  of  CongreiMof  April  29tt,  1802,  Fehmary  24/*,  1807,  sec.  5,  Way 
Uk,  1836,  January  Zlit,  1839,  sec.  1,  3,  and  of  Marek  3d,  1837,  cfa.  94. 
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though  five  of  the  judge3  are  requisite  for  business  ia 
general,  yet  any  one  or  more  of  them  may  make  all  neces- 
sary orders  in  a  suit,  preparatory  to  the  hearing  or  trial, 
and  continue  the  court,  from  day  to  day,  in  the  absence 
of  a  quorum;  and  the  judge  of  the  fourth  circuit  attends 
at  the  city  of  Washington,  on  the  first  Monday  of  August 
annually,  for  interlocutory  matters. 

The  supreme  court  has  exclusive  jurisdiction  of  all  con^ 
troversies  of  a  civil  nature,  where  a  state  is  a  party,  ex- 
cept in  suits  by  a  state  against  one  or  more  of  its  citizens, 
or  against  citizens  of  other  states  or  aliens,  in  which 
cases  it  has  original,  but  not  exclusive  jurisdiction.  It 
has  also,  exclusively,  all  such  jurisdiction  of  suits,  or  pro- 
ceedings against  ambassadors,  or  other  public  ministers, 
or  their  domestics,  or  domestic  servants,  as  a  court  of 
law  can  have  or  exercise,  consistently  with  the  law  of 
nations ;  and  original  but  not  exclusive  jurisdiction,  of  all 
suits  brought  by  ambassadors  or  other  public  ministers^ 
or  in  which  a  consul  or  vice-consul  shall  be  a  party.? 
The  supreme  court  was  also  clothed  by  the  constitution* 
"with  appellate  jurisdiction,  both  as  to  law  and 
fact,  •with  such  exceptions  and  under  such  regula-  ^299 
tions  as  congress  should  make ;"  and,  by  the  judi- 
ciary act  of  1789,  appeals  lie  to  this  court  from  the  cir- 
cuit courts,  and  the  courts  of  the  several  states.  Final 
judgments  and  decrees,  in  civil  actions,  and  suits  in  equity 
in  the  circuit  courts  of  the  United  States,  whether  brought 
there  by  original  process,  or  removed  there  from  the  state 
courts,  or  by  appeal  from  the  district  courts,  in  cases  where 
the  matter  in  dispute  exceeds  2000  dollars,  exclusive  of 
costs,  may  be  re-examined,  by  writ  of  error,  and  reversed 
or  affirmed,  in  the  supreme  court.*  Final  judgments  and 
decrees  in  the  circuit  courts,  in  cases  of  admiralty  and 


*  Act  of  CongrcsSf  September  2ith,  1789,  sec.  13. 

*»  Art.  3.  sec.  2. 

«  Act  of  Congres*  of  September  24M,  1789,  sec.  22. 
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maritime  jurisdiction,  and  of  prize  orno  prize,  where  the 
matter  in  dispute  exceeds  SOOlt  dollars,  exclusive  of  costs, 
may  be  reviewed  on  appeal  in  tlie  supreme  court ;  and 
in  admiralty  and  prize  cases,  new  evidence  is  admitted 
lo  be  receivable  on  appeal  in  the  supreme  court."  This 
admission  is  conformable  to  the  doctrine  and  usage  of 
appellate  courts  of  admiralty,  permitting  the  parties,  upon 
the  appeal,  to  introduce  new  atlegations  and  new  proofs, 
nnd  lo  add  new  counta  to  the  libel.''  Po,  also,  a  final 
judgment  or  decree,  in  any  suit  in  (he  highest  court  of 
law  or  equity  of  a  state,  may  be  brought  up  on  error  in 
point  of  law,  to  the  supreme  court  of  the  United  Slates, 
provided  the  validity  of  a  treaty,  or  statute  of,  or  authority 
exercised  under  the  United  States,  was  drawn  in  ques- 
tion in  the  state  court,  and  the  decision  ■was  against  that 
validity;  or  provided  liie  validity  of  any  state  authority 
was  drawn  in  question,  on  the  ground  of  its  being  repug- 
nant to  the  constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  was  in  favour  of  its  validity;  or 
provided  the  construction  of  any  clause  of  the  constitu- 
tion, or  of  a  treaty,  or  statute  of,  or  comuiission  held 
under  the  United  States,  was  drawn  in  question,  and  the 

decision  was  against  the  title,  right,  privilege,  or 
•300  •exemption,  specially  claimed  under  the  autliority 

of  the  Union.'  Upon  error  from  a  decision  in  a 
slate  court,  no  other  error  can  be  assigned  or  regarded, 
than  such  as  appears  upon  the  face  of  the  record,  and 
immediately  respects  the  questions  of  validity,  or  con- 


•  Act  of  Congrci,  March  -iil,  1603,  iC!c.  II.  ll  was  dericted  in  Uniled 
Uet  V.  Gooduin,  7  Cranch,  108,  that  in  civil  catet,  ot  Ihw,  the  jiid|inen[  of 
a  circuit  cnurt  is  final,  whpro  Ihe  cause  is  removed  ly  writ  ef  error  front  t)te 
ilrict  court,  and  no  writ  of  error  liea  therefrom  in  such  cases  to  the  supreme 
oiit  of  the  United  State.  See  2  Whealim  R.  395.  13  PtKri  R.  143.  S.  P. 
<•  The  Marinnnn  Flnra,  U  Whcalon,  38.     Foster  v.  Gatdner,  C.  C.   Mass, 

'  Act  of  Congrtu  of  Sfptember  2ilJi,  1789,  tec.  25. 
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struction  of  the  constitution,  treaties,  statutes,  commis- 
sions or  authorities  in  dispute. 

The  supreme  court  is  also  armed  with  that  superin- 
tending authority  over  the  inferior  courts,  which  ought 
to  be  deposited  in  the  highest  tribunal  and  dernier  resort 
of  the  people  of  the  United  States.  It  has  power  to 
issue  writs  of  prohibition  to  the  district  courts,  when  pro- 
ceeding as  courts  of  admiralty  and  maritime  jurisdiction, 
and  to  issue  writs  of  mandamusy  in  cases  warranted  by 
the  principles  and  usages  of  law,  to  any  courts  appointed, 
or  persons  holding  office  under  the  authority  of  the  Uni- 
ted States.*  This  court,  and  each  of  its  judges,  have 
power  to  grant  writs  ofne  exeat  and  of  injunction,  but  the 
former  writ  cannot  be  granted  unless  a  suit  in  equity  be 
commenced,  and  satisfactory  proof  be  made  that  the 
party  designs  quickly  to  leave  the  United  States  and  no 
injunction  can  be  granted  to  stay  proceedings  in  a  state 
court,'  nor  in  any  case,  without  reasonable  notice  to  the 
adverse  party.**  All  the  courts  of  the  United  States  have 
power  to  issue  writs  of  scire  facias,  habeas  corpus,  and  all 
other  writs  not  specially  provided  by  statute,  which  may 
be  necessary  for  the  exercise  of  their  respective  jurisdic- 
tions, and  agreeable  to  the  principles  and  usages  of  law.* 


•  Act  of  September  24<A,  1789,  sec.  13. 

*»  Act  of  Congrett,  March  2<f,  1793,  aec.  5. 

«  Act  of  September  24/A,  1789.  sec.  14.  Ex  parte  Hamilton,  3  DaUaa^  17. 
Ex  parte  Bollman,  4  Cranch,  75.  Ex  parte  Keamoy,  7  Wheatonj  38.  Ex 
parte  Watkins,  7  Petert*  U.  S.  Rep,  568.  The  judiciary  Act,  of  1789,  sec.  17, 
gave  to  the  courts  of  the  United  States  power  to  punish,  by  fine  or  imprisonment, 
at  the  discretion  of  the  courts,  all  eontempU  of  authority,  in  any  cause  or  hear- 
ing, beforp  the  same.  But  the  act  of  congress,  of  March  2d,  1831,  ch.  98, 
limited  and  defined  this  power,  by  declaring  that  the  power  to  issue  attachments, 
and  inflict  summary  punishments,  for  contempt  of  court,  shall  not  be  construed 
to  extend  to  any  cases  except  the  misbehaviour  of  any  person  in  the  presence  of 
the  court,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice;  and  the 
misbehaviour  of  any  of  the  officers  of  the  said  courts  in  their  official  transactions; 
and  the  disobedience,  or  resistance,  by  any  officer  of  the  said  courts,  party,  juror, 
witness,  or  any  other  person,  to  any  lawful  writ,  process,  order,  rule,  decree,  or 
command  of  the  said  courts.     The  provisions  of  this  act  of  congress  have  been 


i\  ijii}>ruonnii'DL»  aud  that  a  |>arty  difln^^m-diug 

IT  Gk  lh«  cODKnlK,  nugtl  be  finfid  in  hU  ttaeni 

9.  Jt  AU.  a  IB.     11  Prite'i  Rip.  68,  S.  C. 

(Lwl  eanrntW!  of  (ndi  ■  pn-wcr.  The  srl  or  ronimgl,  licm 
hU><t>  nU  iuleiionncu  by  alttrWaeiit  and  nummur^  punj 
ciimiiiltlfd  out  uf  tht  peninco  uT  tlic  l-uuh.  by  libtl*  iiii 
piLTtlcflt  and  pvmling  rnuic* ;  anil  it  la  a  vrry  cotuidcn 
ulirlilKinilUC  oT  Uk  inunHnwnuUy  i>iteii:U«il  durmian  ef  lb 
conb-mjiiii.  But  in  die  "  Sywlem  of  Penal  Laie.pripa 
/.miMStto,"  ill  laaj,  by  Edward  Li.ingiton,  E*q-,  llio  «» 
alnhiMl  oil  power  Lo  pnw^rrfl  IbemvnKai  from  inaull.  Tin  ( 
tnmpu  in  Ue  pretence  ej  He  caarl,  by  word,  clBmaOT.  nd 
li*^]  unlvm,  or  violeocp  or  tliroots.  Jt  pmvtilptl  nJio  fi>r 
Totinlly.  in  emit,  or  in  nny  pleading  or  willing  adJrfMei 
cau4i  fmuiiaf,  any  inilecorutu,  cmh^ptiiuiiii  <■[  iiunhia| 
iIhi  jwlgiu,  wilh  iolcDI  In  inault.  Bui  hiiw  did  it  pruvidcF 
bo  iriod  on  indiclmcnt,  (whioh  mny  Iv  at  ojiolhtr  Muaion,) 
P*M  upOD  tb*  intont,  atid  vbalbur  llie  wimli  wrm  indMOH 
innUliiig,  There  ii  no  prorinion  nt  all  for  imuldng  gUMOa 
ULft.  rii.  11.  the  New-Fort  RevitedSlalHlet.yd.  a.  p. 
the  BUtowt  of  contempU,  more  IpnipfTOlcly  and  judidoutt 
mgurA  tor  tiie  honour  and  dignity  of  Ihc  courtof  h>  nuttntiAl 
iodcpcndeni.  and  imiumnl  aiiminiatraiiim  of  jiuticp.  TtM 
conn  of  turord  mny  pnniih  (uminnrily,  duordnrif,  toMt 
btkatiietiT,  comnniicil  in  ilio  immcdiotD  pttaenos  tf  dw  a 
intCTTUpt  itA  procpcdincr*  and  Impair  tjic  ronpect  dufi  to  it 
lin'orhui  oT  the  peoco,  tKiucn,  uid  diUurbonrcM,  tittdtag  iit 
piiK'ii'.Iin^i;  Bud  for  wiKiU  diiobedieiice  or  nviatiuico  to  liu 
ihe  ,,„/.l>.-nrhn  o/fahe  or  froitlf  ivaeairatc  ri-porli 
Thn  commUtionirt  afpoinlfd  U  rei-iie  Ihe  cMl  coile  cJ  P. 
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citizens  firom  all  manner  of  unjust  imprisonment  occur- 
ring under  or  by  colour  of  the  authority  of  the  United 
States.* 

(2.)  The  limits  and  jurisdiction  of  the  circuit  courts  of  circuit 
the  United  States  have  been  subject  to  frequent  changes, 
and  their  number  has  been  steadily  increasing  with  the 
increase  of  states  and  districts,  ever  since  the  first  organi- 
zations of  the  national  courts  under  the  acts  of  congress 
of  the  24th  of  September,  1789.  They  are  established 
in  each  district  (witli  a  few  exceptions)  of  the  nine  great 
circuits  into  which  the  United  States  are  now*»  divided; 
The  first  circuit  is  composed  of  the  districts  of  Maine, 
New-Hampshire,  Massachusetts,  and  Rhode  Island ;  the 
second  circuit,  of  the  districts  of  Connecticut,  Vermont, 
and  New- York;  the  third  circuit,'of  the  district  of  New- 
Jersey,  and  the  eastern  and  western  districts  of  Penn- 
sylvania; the  fourth  circuit,  of  the  districts  of  Maryland 
and  Delaware ;  the  fifth  circuit,  of  the  districts  of  eastern 


ex  parte  Paulson f  which  arose  upon  a  motion  in  the  circuit  court  of  the  United 
States,  for  the  eastern  district  of  Pennsylvania,  in  1835,  in  the  cause  of  Drew  v. 
Swift,  for  a  rule  on  I'oulson,  the  editor  of  a  daily  paper,  to  show  cause  why  an 
attachment  should  not  issue  against  liim  for  a  contempt,  in  publishing  a  veiy 
libellous  article  upon  the  plaintifl*  pending  the  trial,  Judge  Baldwin  felt  himself 
bound  to  deny  the  motion,  in  consequence  of  the  act  of  congress  of  1831.  That 
act  had  withdrawn  from  the  cotirts  of  the  United  States  the  common  law  power 
to  protect  their  suitors,  officers,  wimesses,  and  themselves,  against  the  libels  of 
the  press,  however  atrocious,  and  though  published  and  circulated  pending  the 
very  trial  of  a  cause.  The  case  before  him  was  one  which  showcxi  in  a  veiy 
strong  light  the  unreasonableness  of  the  law,  in  leaving  the  suiter  unprotected  at 
the  moment  when  he  stands  most  in  need  of  it,  and  when  the  mischief  to  him 
might  be  great  and  remediless.  The  want  of  such  protection,  and  the  midne 
distrust  which  the  denial  of  the  common  law  power  over  contempts  implies,  tends 
to  impair,  in  the  estimation  of  the  public,  the  value  of  the  administration  of 
justice. 

The  power  of  the  courts  to  punish  simimarily  for  contempts  has  been  lately 
much  restrained  in  England,  for  in  the  case  of  the  King  v.  Faulkner,  (2  Montagu 
^  Ayrton'a  Catet  in  Bankruptcy y)  it  was  held  in  the  court  of  exchequer,  that 
a  single  commissioner  of  the  court  of  bankruptcy,  sitting  alonoi  had  no  power  to 
punish  any  contempt,  however  gross  or  personal. 

*  Act  of  Congreu  of  September  24rA,  1789,  sec.  14.  * 

^  1840. 
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Virginia  and  North  Carolina ;  tlio  sixth  circuit,  of  the 
districts  of  South  Carolina  and  Georgia;  the  sevenlli  cir- 
cuit, of  the  districts  of  Ohio,  Indiana,  Illinois,  and  Michi- 
gan; the  eighth  circuit,  of  the  districts  ot"  Kentucky,  cast 
and  west  Tennessee, and  Missouri;  and  the  ninth  circuit, 
of  the  districts  of  southern  Alabama,  eastern  Louisiana, 
Mississippi,  and  Arkansas.  In  each  district  of  these  cii^ 
cuits,  witli  the  exception  of  Indiana,  Illinoig,  and  Michi- 
gan, where  the  circuit  judge  holds  only  one  circuit, 
two  circuit  courts  are  annually  held  by  one  of  tlie 
judges  of  the  supreme  court  and  the  district  judge  of  the 
district;  but  the  supreme  court  may,  in  cases  where 
special  circumstances  shall  in  their  judgment  render  ihc 
same  necessary',  assign  two  of  the  judges  of  the  Bupreme 
court  to  attend  a  circuit  court,  and  when  the  district  judge 
shall  be  absent,  or  sliidl  have  been  counsel,  or  i>e  inte- 
rested in  the  cause,  the  circuit  court  may  consist  only  of 

ajudge  of  the  supreme  court.'     The  power  of  cir- 
•302  cuit  "courts  are  granted  to  the  district  courts  of 

western  Virginia  and  northern  Alabama.'' 
These  circuit  courts,  thus  organized,  are  vested  with 
original  cognizance,  concurrent  with  the  courts  of  the 
several  states,  of  all  suits  of  a  civil  nature  at  common 
law  or  in  equity,  where  the  matter  in  dispute  exceeds 
500  dollars,  exclusive  of  costs,  and  the  United  Slates  are 
plaintiffs,  or  an  alien  is  a  party,  or  the  suit  is  between  a 
citizen  of  the  state  where  the  suit  is  brought,  and  a  citizen 
of  another  state.'  They  have  likewise  exclusive  cogni- 
zance, except  in  certain  cases  which  will  be  hereafter 
mentioned,  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States,  exceeding  the  degree 

>  AcU  of  CgngreM  of  April  29xh,  1302,  ch.  31,  of  March  3d,  1837,  eh.  34, 
■nd  of  Februm-y  33d,  1838,  ch.  12. 

'.'Acts  of  ConfinsiK,  Fcbniaij  10th,  I83I,  ch.  28,  March  lOlh,  1833,  ch.  33, 
MorehSBth,  1838,  ch.  «. 

'  The  diuimgei  laid  in  [he  declsradon,  if  they  enceed  (500,  give  the  jurisdic- 
tion m  to  the  matter  in  diipute.     Miuu  T.  Dupont,2  Wath.  Cir.  Rrp.  463. 
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of  ordinary  misdemeanors,  and  of  them  they  have  con- 
current jurisdiction  with  the  district  courts.*  But  no 
person  can  be  arrested  in  one  district  for  trial  in  another, 
and  no  civil  suit  can  be  brought  against  an  inhabitant  of 
the  United  States  out  of  his  district;^  and  the  act  of  con- 
gress provides  against  the  assumption  of  federal  jurisdic- 
tion to  be  created  by  the  assignment  of  promissory  notes, 
or  other  choses  in  action,  except  foreign  bills  of  exchange. 
The  circuit  courts  have  also  appellate  jurisdiction  from  all 
final  decrees  and  judgments  in  the  district  courts,  where 
the  matter  in  dispute,  exclusive  of  costs,  exceeds  50  dol- 
lars.*^ If  the  remedy  be  on  final  decrees  in  the  district 
courts,  in  cases  of  admiralty  and  maritime  jurisdiction, 
and  the  matter  in  dispute  exceeds  $300,  it  is  by  appeal; 
and  if  on  final  judgments  in  civil  actions,  and  the  matter 
in  dispute  exceeds  $50,  it  is  by  writ  of  error.  And 
if  any  suit  be  commenced  •in  a  state  court  against  •SOS 
an  alien,  or  by  a  citizen  of  the  state  in  which  the' 
suit  is  brought  against  a  citizen  of  another  state,  or  against 
a  citizen  of  the  same  state  claiming  lands  under  a  grant 
from  another  state,  and  the  matter  in  dispute  exceeds 
500  doUars,  exclusive  of  costs,  the  defendant,  on  giving 
security,  may  remove  the  cause  to  the  next  circuit  court.** 
The  circuit  courts  have  also  original  cognizance  in  equity 
and  at  law  of  all  suits  arising  imder  any  law  of  the  Uni- 


*  See  infra,  p.  360—363. 

*>  Process  of  foreign  attachment  cannot  be  issued  by  the  circuit  courts  of  tl)^ 
United  States,  where  the  defendant  is  domiciled  abroad  or  not  found  within  the 
district.  The  circuit  courts  cannot  issue  process  beyond  the  limits  of  their  dia* 
trict,  except  subpoenas  for  witnesses  and  executions  in  two  special  cases.  Toland 
V.  Sprague,  11  Peters,  300. 

*  Act$  of  Congre$$  of  September  2Ztk,  1789,  sec.  11.  21,  22  ;  and  of  March 
3J,  1808,  sec.  11. 

*  Act  of  Congrett  of  September  24<&,  1789,  sec.  12.  In  Smeti  v.  Williams, 
4  PaigeU  Rep,  364,  it  was  declared,  that  the  amount  of  the  original  claim  of  the 
plaintiff,  and  not  the  amount  ultimately  found  due,  determined  the  jurisdiction  of 
the  court  of  chancery  of  New-York,  where  it  was  limited  to  a  certain  sum. 
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ted  States  relative  to  copyrights,  and  patent  rights  grow- 
ing out  of  inventions  and  discoveries,  and  to  protect  such 
rights  by  injunction.*  The  jurisdiction  in  cases  of  copy- 
rights applies,  without  regard  to  the  character  of  the  par- 
ties, or  the  amount  in  controversy ;  and  with  respect  to 
the  jurisdiction  of  the  circuit  courts,  it  may  be  laid  down 
as  the  settled  doctrine,  that  they  are  courts  of  limited^ 
though  not  of  inferior  jurisdiction ;  and  it  is  necessary, 
therefore,  that  there  should  appear  upon  the  record  of  a 
circuit  court,  the  facts  or  circumstances  which  give  juris* 
diction,  either  expressly  or  by  necessary  legal  intend- 
ment** 
Dutrict  (3.)  The  district,  as  well  as  the  circuit  courts  are  de* 
rived  fixim  the  power  granted  to  congress  by  the  consti- 
tution, of  constituting  tribunals  inferior  to  the  supreme 
court.®  The  United  States  are  at  present  divided  into 
from  thirty-six  to  forty  districts,  which  generally  consist 
of  an  entire  state ;  but  in  New-York,  Pennsylvania,  Vir- 
ginia, North  Carolina,  South  Carolina,  Tennessee,  Louisi- 
ana, Mississippi,  and  Alabama,  there  are  more  districts 
than  one,  A  court  is  established  in  each  district,  con- 
sisting of  one  judge,  who  holds  annually ,*in  most  of  them, 
four  stated  terms,  and  in  some  of  them  only  three  or  two, 
or  one ;  and  he  holds  also  special  courts,  in  his  discre- 
tion. 

The  district  courts  have,  exclusive  of  the  state 

•304  courts,  ♦cognizance  of  all  lesser  crimes  and  offences 

cognizable  under  the  authority  of  the  United  States, 

and  committed  within  their  respective  districts,  or  upon 

the  high  seas,  and  which  are  punishable  by  fine  not  ex- 


•  Act  of  April  I7th,  1800,  ch.  25.  sec.  3 ;  of  February  15M,  1819,  soc.  1, 
and  of  July  ith,  1836,  ch.  357,  sec.  17. 

»»  Stanley  v.  The  Bank  of  America,  4  DaU,  Rep.  11.  M'Cormick  v.  Sullir 
vant,  10  Wkeaiom  192, 

'  Art.  1,  sec.  8. 
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ceeding  100  dollars,  by  imprisonment  not  exceeding  six 
months,  or  when  corporal  punishment,  not  exceeding 
thirty  stripes,  is  to  be  inflicted-  They  have  also  exclu- 
sive original  cognizance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  including  all  seizures  under 
impost,  navigation,  or  trade  laws  of  the  United  States, 
where  the  seizures  are  made  upon  the  high  seas,  ot  ott 
waters  within  their  districts  navigable  from  the  sea  with 
vessels  of  ten  or  more  tons  burthen  ;*  and  also  of  all  other 
seizures  made  under  the  laws  of  the  United  States ;  and 
also  of  all  suits  for  penalties  and  forfeitures  incurred  under 
those  laws.  They  have  also  cognizance,  concurrent  with 
the  circuit  courts,  and  the  state  courts,  of  causes  where 
an  alien  sues  for  a  tort  committed  in  violation  of  the  law 
of  nations,  or  of  a  treaty  of  the  United  States}  and  of  atf 
suits  at  common  law,  in  which  the  United  States  are 
plaintiffs,  and  the  matter  in  dispute  amounts,  .exclusive 
of  costs,  to  100  dollars.  They  have  jurisdiction,  likewise^ 
exclusive  of  the  courts  of  the  several  states,  of  all  suits 
against  consuls  or  vice-consuls,  except  for  offences  above 
the  magnitude  which  has  been  mentioned.**  They  have 
also  cognizance  of  complaints,  by  whomsoever  instituted, 
in  cases  of  captures  made  within  the  waters  of  the  Uni- 
ted States,  or  within  a  marine  league  of  its  coasts  f  and 
to  repeal  patents  unduly  obtained.* 

The  judges  of  the  district  courts  have  also,  in  cases 
where  the  party  has  not  had  a  reasonable  time  to  apply 
to  the  circuit  court,  as  full  power  to  grant  writs  of  injunc- 


*  The  exclusive  original  cognizaince  of  all  civil  ctfusea  of  admirailty  and  mari- 
time jarisdiction,  is  understood  to  be  exclusive  as  between  the  district  and 
circuit  courts,  and  that  the  jurisdiction  may  be  concurrent  with  courts  of  com* 
mon  law,  in  coses  in  which  a  common  law  remedy  mtij  be  adequate  and  proper, 
inasmuch  as  the  judiciary  act  of  1789,  sect#  9.  when  on  this  very  point  "  saves 
to  suitors,  in  all  cases,  the  right  of  a  c<mmion  law  remedy,  where  the  common 
law  is  competent  to  give  it." 

^  Act  of  Congress  of  September  2ithf  1789,-  ch*  20.  sec.  9. 
«  Act  of  AprU  20^,  1818,  sec.  7. 

*  Act  of  February  21#<,  1793,  ch.  11.  sec.  10. 


304  jniUSPRUDESCE  OF  [Port  U. 

tion  to  operate  within  their  respective  districts,  as  13  ex- 
ercised by  the  judges  of  the  supreme  court,  atid  10 
•305  continue  until  the  "next  circuit  court."  They  may 
also  gr.int  injuncOous,  in  particular  cases,  under 
the  act /or  the  better  organization  of  the  treasunj  department  ^ 

In  addition  to  these  general  powers  vested  in  the  dis- 
trict courts,  they  have,  in  those  cases  where  the  districts 
are  so  situated  as  not  to  permit  conveniently  the  presence 
of  a  judge  of  the  supreme  court,  the  powers  of  a  circuit 
court  superadded  to  iheir  ordinary  powers  of  a  district 
court.' 

To  guard  against  the  inconvenience  of  a  difference  of 
opinion  between  the  circuit  judge  and  the  district  judge, 
when  holding  together  a  circuit  court,  it  is  provided  by 
law,  that  in  all  cases  of  appeal  or  error,  from  die  district 
to  the  circuit  court,  judgment  is  to  be  rendered  in  con- 
formity to  the  opinion  of  the  judge  of  the  supreme  court, 
presiding  in  such  circuit  court.  And  in  all  other  cases 
of  a  disagreement  of  opinion  between  the  circuit  and 
district  judges,  the  point  may  be  certified  into  the  su- 
preme court  for  its  decision ;  but  in  no  case  shall  impri- 
sonment be  allowed,  or  punishment  inflicted,  where  the 
judges  of  the  circuit  court  are  divided  in  opinion  upon 
the  question,'' 

The  superior  courts  of  the  several  territories  of  the 
United  States,  in  which  no  district  court  is  established, 
have  the  enlarged  jurisdiction  of  circuit  courts,  subject 
to  revision  by  writ  of  error  and  appeal  to  the  suprejne 
court.      The  district  and  territorial  judges  of  the  United 


■  Act  of  Fcirvary  13M,  1807,  tec.  1. 

"  Act  ef  CongreiM  of  May  15tk,  ISSO,  lec.  4.  and  S. 

•  Act  of  February  ISlh,  11131,  This  ia  the  ciue  in  reipect  to  tlio  w 
itrict  of  Virginia,  and  the  nonhcm  diatricl  of  Alabama,  and  perhBfx  in 
her  instnncoi  which  I  ilo  not  now  nwoUcct.     Sen  Ivpra,  p.  301. 

'  Act  of  April  29(4,  1802,  scr.  5,  6. 

•  Act  of  March.  3d,  1805,  ice.  :. 
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States  are  required  to  reside  within  their  respective  juris- 
dictions ;  and  no  federal  judge  can  act  as  counsel,  or  be 
engaged  in  the  practice  of  the  law.* 

•(4.)  The  state  courts  are,  in  some  cases,  in-  •306  DoUwTart 
vested,  by  acts  of  congress,  with  the  cognizance  of  c®"*^ 

cases  arising  under  the  laws  of  the  United  States.  By 
the  acts  of  March  8th,  1806,  and  April  21st,  1808,  and 
March  3d,  1815,  the  county  courts  within,  or  adjoining 
the  revenue  districts  in  certain  parts  of  the  states  of  New- 
York,  Pennsylvania,  and  Ohio,  are  authorized  to  take 
cognizance  of  prosecutions  for  fines,  penalties,  and  for- 
feitures, arising  under  the  revenue  laws  of  the  United 
States ;  and  the  state  or  county  courts  adjoining  any  col- 
lection district,  in  relation  to  taxes  or  internal  duties 
which  may,  at  any  time  hereafter,  be  assessed,  have 
cognizance  of  aQ  suits  for  taxes,  duties,  fines,  penalties, 
and  forfeitures,  arising  thereon.**  x 

In  attending  to  this  general  survey  of  the  organization 
of  the  judiciary  establishment  of  the  United  States,  it 
will  be  perceived,  that  all  the  great  features  of  the  sys- 
tem are  to  be  found  in  the  act  of  congress  which  was 
passed  in  September,  1789,  at  the  first  session  of  the  first 
congress  under  the  present  constitution.  That  act  has 
stood  the  test  of  experience  since  that  time,  with  very 
little  alteration  or  improvement ;  and  this  fact  is  no  small 
evidence  of  the  -wisdom  of  the  plan,  and  of  its  adapta- 
tion to  the  interest  and  convenience  of  the  country. 
The  act  of  1789  was  the  work  of  much  profound  reflec-  • 
tion,  and  of  great  legal  knowledge  ;  and  the  system  then 
formed  and  reduced  to  practice  has  been  so  successful, 
and  so  beneficial  in  its  operation,  that  the  administration 
of  justice  in  the  federal  courts  has  been  constantly  rising 
in  influence  and  reputation. 


'  Ael  of  December  IQik,  1812,  sec.  1. 
»»  Vide  infra,  ^.  i00-A05. 
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The  principal  officers  of  the  courts  are  attorneys  and 
counsellors,  clerks  and  marshals. 
Attoraeyt  (l.)  Attomcys  and  counsel  are  regularly  admitted  by 
**  the  several  courts,  to  assist  the  parties  in  their  pleadings, 
and  in  the  conduct  of  their  causes,  in  those  cases  in 
which  the  parties  do  not  appear  and  manage  their 
•307  own  causes  personally,  •as  they  are  expressly  per- 
mitted to  do.*  This  privilege  conceded  to  parties, 
though  reasonable  in  itself,  is,  upon  the  whole,  useless  ; 
and  the  necessity  of  a  distinct  profession,  to  render  the 
application  of  the  law  easy  and  certain  to  every  indi- 
vidual case,  has  always  been  felt  in  every  country  under 
the  government  of  written  law.  As  property  becomes 
secure,  and  the  arts  are  cultivated,  and  commerce  flour- 
ishes, and  when  wealth  and  luxury  are  introduced,  and 
create  the  infinite  distinctions  and  refinements  of  civil- 
ized life,  the  law  will  gradually  and  necessarily  assume 
the  character  of  a  complicated  science,  requiring  for  its 
application  the  skill  and  learning  of  a  particular  profes- 
sion. After  the  publication  of  the  twelve  tables,  suitors 
at  Rome  were  obliged  to  resort  to  the  assistance  of  their 
patrons,  and  judicial  proceedings  became  the  study  and 
practice  of  a  distinct  and  learned  body  of  men.^  The 
division  of  advocates  into  attorneys  and  counsel  has  been 
adopted  from'  the  prevailing  usage  in  the  EngUsh  courts. 
The  business  of  the  former  is  to  carry  on  the  practical 
and  more  mechanical  parts  of  the  suit,  and  of  the  latter 
to  draft,  or  review  and  correct  the  special  pleadings,  to 
manage  the  cause  at  the  trial,  and  also  during  the  whole 
course  of  the  suit,  to  apply  established  principles  of  law 
to  the  exigencies  of  the  case.  In  the  supreme  court  of 
the  United  States,  the  two  degrees  of  attorney  and  coun- 
sel are  kept  separate,  and  no  person  is  permitted  to  prac- 


•  Act  of  Congrett  of  SepUmber  24/*,  1789,  sec.  35. 
»»  Qravina,  dc  Ortu  et  Prog.  Jur,  Civ.  lec.  33.  40. 


Leo.  XIV.]  THE  UNITED  STATES.  307 

tise  both  as  attorney  and  counsellor  in  that  court  This 
was  by  a  rule  of  the  court  in  February,  1790 ;  and  when, 
afterwards,  in  August,  1801,  the  court  declared  that 
counsellors  might  be  admitted  as  attorneys,  on  taking  the 
usual  oath,  this  did  not  mean  or  imply,  that  if  a  coun- 
sellor was  thus  admitted  as  attorney,  he  could  continue 
to  act  as  counsellor.  He  must  make  his  election  between 
the  two  degrees.  In  all  the  other  courts  of  the 
United  States,  as  well  as  in  the  courts  of  •New-  •SOS 
York  and  the  other  states,  the  same  person  can  be 
admitted  to  the  two  degrees  of  attorney  and  counsel,  and 
exercise  the  powers  of  each. 

Besides  the  ordinary  attorneys,  the  statute  has  dir 
rected,*  that  a  meet  person  learned  in  the  law,  be  ap- 
pointed to  act  as  attorney  general  of  the  United  States, 
and  besides  special  and  incidental  duties,  it  is  made  gene- 
rally his  duty  to  prosecute  and  conduct  all  suits  in  the 
supreme  court,  in  which  the  United  States  are  concerned, 
and  to  give  his  advice  and  opinion  upon  questions  of  law, 
when  required  by  the  president  or  the  heads  of  the  de- 
partments. Each  judicial  district  has  likewise  a  public 
officer  to  act  as  attorney  for  the  United  States  in  the  dis* 
trict,  and  to  prosecute  all  delinquents  for  crimes  or  of- 
fences cognizable  under  the  authority  of  the  United  States, 
and  to  prosecute  all  civil  actions  within  his  district  in 
which  the  United  States  are  concerned.^ 


•  Act  of  Congress  of  September  2itk,  1789,  sec.  35. 

^  Ibid.  The  act  of  congress  of  2adi  May,  1830,  sec.  1,  instituted  the  office 
of  Solicitor  of  the  Treasury,  and  it  is  hb  duty  to  direct  and  superintend  all 
orders,  suits  or  proceedings  in  law  or  equity,  for  the  recovery  of  money,  chattels, 
and  lands  in  the  name  and  for  the  use  of  the  United  States,  and  to  have  charge 
of  all  lands  and  other  proper^  conveyed  to  the  United  States  in  payment  of  d^>U 
and  of  all  trusts  created  for  their  use  in  payment  of  debts  due  to  them  and  to 
sell  and  dispose  of  lands  assigned  to  the  United  States,  or  vested  in  them  by  mcnt- 
gage  in  payment  of  debts ;  and  to  instruct  the  district  attorneys,  marshals  and 
clerks  of  the  circuit  and  district  courts  in  relation  to  suits  in  which  the  United 
States  are  concerned.  See  the  Act  aforesaid  in  which  his  powers  and  duties  are 
specifically  detailed. 
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GiMkt.  (2-)  Clerks  are  appointed  by  the  several  courts,  except 
that  the  clerk  of  the  district  court  is  ex  officio  clerk  of  the 
circuit  court  in  such  district.  They  have  the  custody  of 
the  seal  and  records,  and  are  bound  to  sign  and  seal  all 
process,  smd  to  record  the  proceedings  and  judgments  of 
the  courts.  And  this  is  a  trust  of  so  much  importance, 
that  in  addition  to  the  ordinary  oath  of  office,  clerks  are 
obliged  to  give  security  to  the  public  for  the  faithful  per- 
formance of  their  duty.*  To  guard  still  further  against 
abuse  of  office,  all  moneys  paid  into  the  circuit  or  district 
courts,  or  received  by  the  officers,  in  cases  pending 
therein,  are  required  to  be  immediately  deposited  in  bank; 
and  no  money  can  be  drawn  out  of  bank,  except  by  an  or- 
der of  a  judge,  to  be  signed  by  him,  and  certified  of  record 
by  the  clerk.  The  clerks  are  likewise  bound,  at  every 
regular  session  of  the  courts,  to  exhibit  an  account  of  all 

the  moneys  remaining  in  court.^ 
•309       •(3.)  Marshals  are  analogous  to  sheriffs  at  com- 

NiNktifc  jnon  law.     They  are  appointed  for  each  judicial 

district  by  the  president  and  senate  for  the  term  of  four 
years,  but  are  removable  at  pleasure  ;  and  it  is  the  duty 
of  the  marshal  to  attend  the  district  and  circuit  courts, 
and  to  execute,  within  the  district,  all  lawful  precepts 
directed  to  him,  and  to  command  all  requisite  assistance 
in  the  execution  of  his  duty.  There  are  also  various 
special  duties  assigned  by  statute  to  the  marshals.  The 
appointment  of  deputies  is  a  power  incidental  to  the 
office,  and  the  marshal  is  responsible  civiliter  for  their 
conduct,  and  they  are  removable  not  only  at  his  pleasure, 
but  they  are  also  by  statute  made  removable  at  the 
pleasure  of  the  district  or  circuit  courts.*^  The  act  says, 
that  the  marshal  shall  be  removable  at  pleasure^  without 


^  Ant  of  September  2Ath,  1789,  sec.  7. 

fc  A/rt  of  March  3d,  IB17. 

^  AdoJ  Comgreu  of  September  24^,  1789,  sec.  27. 
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saying  by  whom  f  and  on  the  first  organization  of  the 
government,  it  was  made  a  question  whether  the  power 
of  removal,  in  case  of  oflScers  appointed  to  hold  at  plea- 
sure, resided  any  where  but  in  the  body  which  appointed, 
and  of  course  whether  the  consent  of  the  senate  was  not 
requisite  to  remove.  This  was  the  construction  given  to 
the  constitution  while  it  was  pending  for  ratification  be^ 
fore  the  state  conventions,  by  the  author  of  the  Federalist* 
"  The  consent  of  the  senate,"  the  Federalist  observes,* 
would  be  necessary  to  displace  as  well  as  to  appoint ;" 
and  he  goes  on  to  observe,  that,  "  those  who  can  best 
estimate  the  value  of  a  steady  administration,  will  be 
most  disposed  to  prize  a  provision  which  connects  the 
official  existence  of  public  men  with  the  approbation  or 
disapprobation  of  that  body,  which,  from  the  great  per- 
manency of  its  own  composition,  will  in  all  probability 
be  less  subject  to  inconstancy  than  any  other  member  of 
the  government."  But  the  construction  which  was  given 
to  the  constitution  by  congress^  after  great  consideration 
and  discussion,  was  diflferent.  In  the  act  for  esta- 
blishing •the  treasury  department,*  the  secretary  •310 
was  contemplated  as  being  removable  from  office 
by  the  president.  The  words  of  the  act  are,  "  That 
whenever  the  secretary  shall  be  removed  from  office  by  the  pre^ 
sident  of  the  United  States,  or  in  any  other  case  of  vacancy 
in  the  office,  the  assistant  shall  act,"  &c.  This  amounted 
to  a  legislative  construction  of  the  constitution,  and  it  has 
ever  since  been  acquiesced  in  and  acted  upon,  as  of  de- 
cisive authority  in  the  case.  It  applies  equally  to  every 
other  officer  of  government  appointed  by  the  president 
and  senate,  whose,  term  of  duration  is  not  specially  de- 
clared. It  is  supported  by  the  weighty  reason,  that  the 
subordinate  officers  in  the  executive  department  ought  to 


»  No.  77. 

»»  September  2i,  1789,  sec  7. 
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hold  at  the  pleasure  of  the  head  of  that  department,  be- 
cause he  is  invested  generally  with  the  executive  autho- 
rity, and  every  participation  in  that  authority  by  the 
senate  was  an  exception  to  a  general  principle,  and  ought 
to  be  taken  strictly.  The  president  is  the  great  respon- 
sible officer  for  the  faithful  execution  of  the  law,  and  the 
power  of  removal  was  incidental  to  that  duty,  and  might 
often  be  requisite  to  fulfil  it. 

This  question  has  never  been  made  tlie  subject  of  judi- 
cial discussion ;  and  the  construction  given  to  the  consti- 
tution in  1789,  haa  continueil  to  rest  on  this  loose  inci- 
dental declaratory  opinion  of  congress,  and  the  sense 
and  practice  of  government  since  that  time.  It  may  now 
be  considered  as  firmly  and  definitively  selded,  and  there 
is  good  sense  and  practical  utility  in  the  construction. 
It  is,  however,  a  striking  fact  in  the  constitutional  history 
of  our  government,  that  a  power  so  transcendent  as  that 
is,  which  places  at  the  disposal  of  the  president  alone, 
the  tenure  of  every  executive  officer  appointed  by  the 
president  and  senate,  should  depend  upon  inference 
merely,  and  should  have  been  gratuitously  declared  by 
the  first  congress,  in  opposition  to  the  high  autho- 
•3H  rily  of  the  'Federalut ;  and  should  have  been  sup- 
ported or  acquiesced  in  by  some  of  those  distin- 
guished men  who  questioned  ot  denied  the  power  of  con- 
gress, even  to  incorporate  a  national  bank." 

The  marshal  is  obliged  to  give  security  to  the  United 
States  in  20,000  dollars,  for  the  faithful  performance  of 
the  duties  of  his  office  by  himself  and  his  deputies,  and, 

•  Ai  the  intuuicfli  of  [he  eiereiio  of  the  power  of  remoral  fram  office,  have 
been  multiplied  beyond  all  former  eXBtnple,  under  preBidenc  Jscluon'i  «)niini>- 
ttation,  the  propriety  of  the  coiimssion  of  ihe  power  iuetf.  by  the  first  congress, 
hu  been  strongly  questioned.  I[  i>  in  (he  power  of  congress  at  amy  lime,  s^>  a 
high  ftulhorili',  to  correct  the  extensive  t^pcration  of  this  executive  power,  by 
placing  ihe  appointment  of  inferioT  ojBc<r»  (and  which  would  include  ninety- 
nine  out  of  a  hundred  of  tlie  hicTBtivc  officeri  of  (be  goremmctit)  in  other  band). 
3  SIotj'm  Camm.  394—397. 
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together  with  his  deputies,  to  take  an  oath  of  oflSce,*  By 
the  common  law,  the  death  of  the  principal  is  a  virtual 
repeal  of  the  authority  of  the  substitute  or  deputy ;  but 
to  guard  against  any  inconvenience  which  might  arise 
from  the  operation  of  this  principle,  and  to  prevent  the 
mischiefs  of  a  vacancy  in  oflSce,  the  act  establishing  the 
judicial  courts  has  provided,  that  in  case  of  the  death  of 
the  marshal,  his  deputies  shall  continue  in  office,  unless 
otherwise  especially  removed,  and  shall  execute  the  same 
in  the  name  of  the  deceased  marshal,  until  another  mar- 
shal be  appointed  and  sworn.  So,  a  marshal,  when  re- 
moved from  office,  or  his  term  of  office  expires,  may  still 
execute  all  process  in  his  hands,  and  he  remains  responsi- 
ble for  his  prisoners  until  they  are  duly  delivered  over  to 
his  successor.^  And  with  respect  to  the  custody  of  the 
prisoners,  under  the  laws  of  the  United  States,  the  mar- 
shal is  directed  to  deliver  his  prisoners  to  the  keeper  of 
one  of  the  jails  of  the  state  in  which  he  is  marshal,  in 
cases  where  the  legislature  of  the  state,  in  conformity  with 
the  recommendation  of  congress,  have  made  it  the  duty 
of  the  jailors  to  receive  them ;  but  where  they  have  not, 
the  marshal,  under  the  direction  of  the  district  judge,  is 
to  provide  his  own  place  of  security.® 


»  Act  of  Congreit  of  September  2ith,  1789,  sec.  27. 

»»  JHd.  sec.  28. 

•  Resolutions  of  Congress,  September  23df  1789,  and  March  3d,  1792.  See, 
also,  the  Act  of  Congress  of  January  6th,  1800,  and  1  Paine' s  Rep.  368.  The 
marshal  is  bound  to  take  from  the  prisoner,  under  United  States  process,  bofid  fiay 
the  limits,  as  in  the  case  for  prisonen  under  state  process. 


LECTURE  XV. 


OF    THE    ORIOtNAL    AND    APPBLLATB    JURXaDICTlON    OF 
THB    8UPREMB    COURT. 


Ha  VINO  taken  a  general  view  of  the  great  departments 
of  tlie  goverametit  of  tlie  United  Slalee,  I  proceed  to  a 
more  precise  examination  of  iti  powers  and  duties,  and 
of  the  degree  of  subordination  under  vhich  the  state  gov- 
ernments are  constitutionally  placed. 
Twurcsa-  '^^'*''  constitution  of  the  United  States  is  an  instrument 
"J^"'*"  containing  the  grant  of  fjxci/ic  powers,  and  the  govern- 
ment of  the  Union  cannot  claim  any  powers  but  what  are 
contained  in  the  grant,  and  given  either  expressly,  or  by- 
necessary  implication.  The  powers  vested  in  the  state 
governments  by  their  respective  constitutions,  or  remain- 
ing with  the  people  of  the  several  states  prior  to  the  es- 
tablishment of  the  constitution  of  the  United  States,  con- 
tinue unaltered  and  unimpaired,  except  so  far  as  they  are 
granted  to  the  United  States.  We  are  to  ascertain  the 
true  construction  of  the  constitution,  and  the  precise  ex- 
tent of  the  residuary  authorities  of  the  several  states,  by 
the  declared  sense  and  practice  of  the  governments  re- 
spectively when  there  is  no  collision ;  and  in  all  other 
cases  where  the  question  is  of  a  judicial  nature,  we  are 
to  ascertain  it  by  the  decisions  of  the  supreme  court  of 
the  United  States ;  and  those  decisions  ouglit  to  be  stu- 
died and  universally  understood,  in  respect  to  all  the 
leading  questions  of  constitutional  law.'     The  people  of 


•  Sec  ivpra,  p.  243. 
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the  United  States  have  declared  the  constitution  to  be  the 
supreme  law  of  the  land,  and  it  is  entitled  to  universal 
and  implicit  obedience.  Every  act  of  congress,  and  every 
act  of  the  legislatures  of  the  states,  and  every  part  of  the 
constitution  of  any  state,  which  is  repugnant  to  the 
constitution  *of  the  United  States,  is  necessEirily  •314 
void.  This  is  a  clear  and  settled  principle  of  con- 
stitutional jurisprudence.  The  judicial  power  of  the 
Union  is  declared  to  extend  to  aU  cases  in  law  and  equity 
arising  under  the  constitution ;  and  to  the  judicial  power 
it  belongs  whenever  a  case  is  judicially  before  it,  to  de- 
termine what  is  the  law  of  the  land.  The  determination 
of  the  supreme  court  of  the  United  States,  in  every  such 
case,  must  be  final  and  conclusive,  because  the  constitu- 
tion gives  to  that  tribunal  the  power  to  decide,  and  gives 
no  appeal  from  the  decision. 

With  respect  to  the  judicial  power,  it  may  be  generally 
observed  as  the  supreme  court  declared,  in  the  case  of 
Turner  v.  The  Barik  of  North  Americaj^  that  the  disposal 
of  the  judicial  power,  except  in  a  few  specified  cases, 
belongs  to  congress ;  and  the  courts  cannot  exercise  juris- 
diction in  every  case  to  which  the  judicial  power  extends, 
without  the  intervention  of  congress,  who  are  not  bound 
to  enlarge  the  jurisdiction  of  the  federal  courts  to  every 
subject  which  the  constitution  might  warrant.  So,  again, 
it  has  been  decided,^  that  congress  have  not  delegated 
the  exercise  of  judicial  power  to  the  circuit  courts,  but 
in  certain  specified  cases.  The  11th  section  of  the  judi- 
ciary act  of  1789,  giving  jurisdiction  to  the  circuit  courts, 
has  not  covered  the  whole  ground  of  the  constitution,  and 
those  courts  cannot,  for  instance,  issue  a  mandamtiSj  but 
in  those  cases  in  which  it  may  be  necessary  to  the  exer- 
cise of  their  jurisdiction.*' 


•  4  Dallaiy  8. 

»>  M'Intyre  v.  Wood,  7  Craneh,  504. 

*  Smith  V.  Jackson,  1  Paine's  Rep,  453. 
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oriftaMd  ju-  The  original  jurisdiction  of  the  supreme  court  is  very 
g»j^j|P'«?"  limited,  and  it  has  been  decided  that  congress  have  no 
power  to  extend  it.*  It  is  confined  by  the  constitution  to 
those  cases  which  afiect  ambassadors,  other  public  minis- 
ters, and  consuls,  and  to  those  in  which  a  state  is 
•316  a  party;**  and  •it  has  been  made  a  question, 
whether  this  original  jurisdiction  of  the  supreme 
court  was  intended  by  the  constitution  to  be  exclusive. 
The  judiciary  act  of  1789  seems  to  have  considered  it  to 
be  competent  for  congress  to  v6st  concurrent  jurisdiction, 
in  those  specified  cases,  in  other  courts ;  for  it  gave  a 
concurrent  jurisdiction,  in  some  of  those  cases,  to  the 
circuit  courts.*^  In  the  case  of  The  United  States  v. 
Jiajoara^  this  point  arose  in  the  circuit  court  for  Pennsyl- 
vania district,  and  it  was  held  that  congress  could  vest  a 
concurrent  jurisdiction  in  other  courts,  of  those  very 
cases  over  which  the  supreme  court  had  original  juris- 
diction ;  and  that  the  word  original  was  not  to  be  taken 
to  imply  exclusive  cognizance  of  the  cases  enumerated. 
But  the  opinion  of  the  supreme  court  of  the  United  States, 
in  Marhiry  v.  Madison^^  goes  far  towards  establishing  the 
principle  of  exclusive  jurisdiction  in  the  supreme  court 
in  all  those  ca^es  of  original  jurisdiction.  This  last  case 
was  considered,  in  Pennsylvania  v.  Kosloff/  as  shaking 
the  decision  in  the  case  oiRavara;  and  yet  the  question 
was  still  left  in  doubt  by  the  supreme  court,  in  the  case 
of  The  United  States  v.  Ortega^^  and  a  decision  upon  it 
was  purposely  waived. 

Admitting  this  original  jurisdiction  of  the  supreme 
court  may  be  shared  by  other  courts  in  the  discretion  of 
congress,  it  has  been  decided,  as  we  shall  presently  see. 


■  Marbury  V.  Madison,  1  Cranchf  137. 

^  Art.  3.  sec.  2. 

«  Act  of  C<mgrestf  September  2itkfl7S9f  sec.  13. 

<  2  DaUas,  297.  •  1  Craiich,  137. 

f  5  Serg.  ^  RawUy  545.  c  11  Wkcaton,  467. 
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that  tbis  original  jurisdictioni  cannot  be  enlarged,  and 
that  the  supreme  court  cannot  be  vested,  even  by  con- 
gress, with  any  original  jurisdiction  in  other  cases  than 
those  described  in  the  constitution.  It  is  the  appellate 
jurisdiction  of  the  supreme  court  that  clothes  it  with  most 
of  its  dignity  and  eflScacy,  and  renders  it  a  constant 
object  of  attention  and  solicitude  on  the  •part  of  •SIG 
the  governments  and  the  people  of  the  several 
states.* 

(1.)  The  supreme  court  has  appellate  jurisdiction,  in    App«ii«i« 
certain  cases,  over  final  decisions  in  the  state  courts. 

We  have  seen  that,  by  the  act  of  congress  of  the  24th 
of  September,  1789,  sec.  25.  a  final  judgment  or  decree 
in  any  suit  in  the  highest  court  of  law  or  equity  of  a  state,  * 
where  is  drawn  in  question  the  validity  of  a  treaty,  and 
the  decision  is  against  its  validity ;  or  where  is  drawn 
in  question  the  construction  of  a  treaty,  and  the  decision 
is  against  the  title,  right,  or  privilege,  set  up  or  claimed 
under  it,  may  be  re-examined,  and  reversed  or  affirmed, 
in  the  supreme  court  of  the  United  States,  upon  a  writ 
of  error ;  and,  upon  reversal,  the  cause  may  be  remanded 
for  final  decision,  or  the  supreme  court  may,  at  their  dis- 
cretion, if  the  cause  shall  have  been  once  remanded  be- 
fore, proceed  to  a  final  decision  of  the  same,  and  award 
execution.  The  word  JinaJ,  in  the  judiciary  act,  is  under- 
stood to  apply  to  all  judgments  and  decrees  which  deter^ 
miTie  tlie  particular  cause  ;  and  it  is  not  to  be  confined  to 
those  judgments  and  decrees  which  are  so  final  as  to 
terminate  all  further  or  renewed  litigation,  in  a  new  suit, 
on  the  same  right.**  Under  this  appellate  authority,  it  . 
was  declared,  in  the  case  of  Clerke  v.  Harwood^^  that  if 


*•  The  Imperial  Chamber  and  the  Aulic  Council  in  the  Germanic  constitudoo^ 
were  tribunals  of  appellate  jurisdiction  only.  It  was  the  original  law  of  Ger- 
many, that  no  man  could  be  sued,  except  in  the  state  or  province  to  which  he 
belonged.     1  Hallam  on  the  Middle  Aget,  371,  372. 

•»  Weston  V.  City  Council  of  Charleston,  2  Peten'  U.  S,  Rep.  494. 

<  3  Dallas,  343. 
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tlie  highest  coun  in  a  state  reverse  the  judgment  of  a 
siibonJinate  court,  and,  on  appeaj  to  the  supreme  court 
of  the  L'nilcd  Slates,  the  judgment  of  the  highest  state 
court  be  in  its  turn  reversed,  it  becomes  a  nwro  nulli^, 
and  the  manilote  for  execution  may  issue  to  the  inferior 
Slate  coun.  But,  in  the  case  of  Fairfiix  v.  lluxtfr^'  a 
writ  of  error  fnim  (he  supreme   court  of  llie   Unit^ 

States  was  awarded  to  tbe  court  of  appeals  of 
•317    Virginia,  ujwn  ajudgment  in  •thai  court,  ugniost 

the  right  clnimcd  under  a  construction  of  the  tresr 
tics  made  with  Great  Uritain  in  1783  and  1794,  and  tha 
judgment  of  tlie  court  of  appealfl  was  reversed,  nnd  the 
causK  remanded,  and  the  court  of  appeals  below  were 
required  to  cau^c  the  original  judgment,  which  had  been 
reversed  in  that  court,  to  be  carried  into  due  execntion. 
The  court  of  appeals,  when  the  cause  came  back  to  them, 
resolved  iliat  the  iippellatc  power  of  the  sujircnie  court 
of  the  United  States  did  not  extend  to  that  court,  and 
that  so  much  of  the  act  of  congress  as  extended  the  ap- 
pellate jurisdiction  of  the  supreme  court  to  that  court, 
was  not  warranted  by  the  constitution ;  and  that  the  pro- 
ceedings in  the  supreme  court  were  ojram  non  jud^e  in 
relation  to  tliat  court ;  and  they,  consequently,  decUned 
obedience  to  its  mandate.  A  writ  oi  error  was  awarded 
upon  this  refusal,  and  the  cause  came  up  again  before 
the  supreme  court  of  the  United  States,  in  a  case  in 
which  the  judgment  of  the  court  below  drew  in  question, 
and  denied  the  validity  of  the  statute  of  the  United 
Stales,  autliorizing  an  appeal  from  a  state  court.'' 

A  graver  question  could  scarcely  have  arisen  in  that 
court,  or  one  involving  considerations  of  liigher  import- 
ance and  delicacy,  or  mote  deeply  affecting  the  perma- 
nency and  tranquillity  of  the  American  Union.     In  the 
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opinion  which  was  delivered,  the  court  observed,  that 
the  constitution  unavoidably  dealt  in  general  language, 
and  did  not  enter  into  a  minute  specification  of  powers, 
or  declare  -the  means  by  which  those  powers  were  to  be 
carried  into  execution.  This  would  have  been  a  perilous 
and  difficult,  if  not  an  impracticable  task ;  and  the  con- 
stitution left  it  to  congress,  from  time  to  time,  to  adopt 
its  own  means  to  effectuate  legitimate  objects,  and  to 
mould  and  model  the  exercise  of  its  powers,  as  its  own 
wisdom,  and  the  public  interests,  should  require. 

The  judicial  power  of  the  United  States  is  declared  to 
extend  to  all  cases  arising  under  treaties  made 
under  the  ♦authority  of  the  United  States.     It  was  •SIS 
an  absolute  grant  of  the  judicial  power  in  that 
case,  and  it  was  competent  for  the  people  of  this  country 
to  invest  the  general  government  with  that,  or  with  any 
other  powers  they  might  deem  proper  and  necessary, 
and  to  prohibit  the  states  from  the  exercise  of  any  powers 
which  were,  in  their  judgment,  incompatible  with  the 
objects  of  the  general  compact.     Congress  were  bound, 
by  the  injunctions  of  the  constitution,  to  create  inferior 
courts,  in  which  to  vest  all  that  judicial  jurisdiction  which 
was  exclusively  vested  in   the  United  States,  and  of 
which  the  supreme  court  cannot  take  any  other  than  an 
appellate  cognizance.     The  whole  judicial  power  must 
be  at  all  times  vested,  either  in  an  original  or  appellate 
form,  in  some  courts  created  under  the  authority  of  the 
United  States.     The  grant  of  the  judicial  power  was 
absolute,  and  it  was  imperative  upon  congress  to  provide 
for  the  appellate  jurisdiction  of  the  federal  courts,  in  all 
the  cases  in  which  judicial  power  was  exclusively  granted 
by  the  constitution,  and  not  given,  by  way  of  original 
jurisdiction,  to  the  supreme  court. 

The  court,  in  their  examination  of  the  judicial  power, 
supposed  that  the  constitution  took  a  distinction  between 
two  classes  of  enumerated  cases,    it  intended  that  the 
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judicial  power,  cither  in  an  original  or  appellate  rorni, 
shou  III  extend  absolutely  to  oif  ouet  in  law  and  equity 
orJDing  under  the  constitiitiott,  the  laws  of  ihc  United 
Stilton,  and  treaties  made  under  their  authority  ;  and  to 
all  enHRn  afFncting  ambassadors,  other  public  ministers, 
nntl  ronsuU  ;  and  to  all  cases  of  admiralty  imd  maritime 
jurisdiction  ;  bocauae  those  cases  were  of  vital  import- 
(inro  la  llie  sovereignty  of  the  Uuion,  and  ihcy  entered 
iiiln  the  nationid  policy,  and  affi?cted  the  national  rights, 
nild  ihe  law  and  comity  of  nations.  The  original  or 
HptKtIlEUa  jiiri«tliction  ought,  therefore,  to  be  coramcn- 
punilo  with  the  mischiefs  intended  to  be  reinedicd,  and 
llw  (xilioy  in  view.  But,  in  respect  to  another  class  of 
\•aw»^  tlu'  constitution  seemed,  ex  industria,  to  drop  the 

vmtxl  lilt,  and  to  extend  the  jurisdiction  of  the 
*i\in  •judiciary,  not  to  all  controversies,  but  to    con- 

Irovi-rsics  in  which  th*;  United  .States  were  a  party, 
111  lit'lwitii  two  or  more  states,  or  between  citizens  of 
ditti'ii'iil  sliitcs,  &c.,  and  to  leave  it  to  congress  to  qualify 
lh(!  jurisdiction,  original  or  appellate,  in  such  manner  as 
jiiihlie  jHtlicy  might  dictate.  But,  whatever  weight  might 
lit)  due  to  that  distinction,  it  was  held  to  be  manifest,  that 
the  judicial  power  was,  unavoidably,  in  some  cases,  ex- 
elusive  of  all  state  authority,  and,  in  all  others,  might  be 
made  so  at  the  election  of  congress.  The  judiciary  act, 
throughout  every  part  of  it,  and  particularly  in  the  9th, 
11th,  and  13th  sections,  assumed,  that  in  all  cases  to 
which  the  judicial  powers  of  the  United  States  extended, 
congress  might  rightfully  vest  exclusive  jurisdiction  in 
their  own  courts.  The  criminal,  and  the  admiralty  and 
maritime  jurisdiction,  must  be  exclusive ;  and  it  was  only 
in  those  cases  where,  previous  to  the  constitution,  state 
tribunals  possessed  jurisdiction  independent  of  national 
authority,  that  they  could  now  constitutionally' exercise 
a  concurrent  jurisdiction. 

The  exercise  of  appellate  jurisdiction  was  not  limited 
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by  the  constitution  to  the  supreme  court.    Congress  might 
create  a  succession  of  inferior  tribunals,  in  each  of  which 
it  might  vest  appellate,  as  well  as  original  jurisdiction. 
The  appellate  jurisdiction  of  the  supreme  court,  in  cases 
where  it  had  not  original  jurisdiction,  was  declared  to  be 
subject  to  such  exceptions  and  regulations  as  congress 
might  prescribe.     It  remained,  therefore,  entirely  in  the 
discretion  of  congress,  to  cause  thq  judicial  power  to  be 
exercised  in  every  variety  of  form  of  appellate  jurisdic- 
tion, and  the  appellate  power  was  not  limited  to  cases 
pending  in  the  courts  of  the  United  States.     If  it  had  been 
limited  to  cases  in  those  courts,  it  would  necessarily 
follow,  that  the  jurisdiction  of  die  federal  courts  must 
have  been  exclusive  of  state  courts,  in  all  the  cases  enu- 
merated in  the  constitution.     If  the  judicial  power  of  the 
United  States  extends  to  all  cases  arising  under  tiie  con- 
stitution, laws,  and  treaties  of  the  Union,  and  to  all 
cases  of  admiralty  and  maritime  jurisdiction,  *the  *320 
state  courts  could  not,  consistendy  with  the  express 
grant  in  the  constitution,  entertain  any  jurisdiction  in  those 
cases,  without  the  right  of  appeal.     If  the  slate  courts 
might  entertain  concurrent  jurisdiction  over  any  of  those 
cases  without  control,  then  the  appellate  jurisdiction  of  the 
United  States,  as  to  such  cases,  would  have  no  existence, 
which  would  be  contrary  to  the  manifest  intent  of  the  con- 
stitution.    The  appellate  power  of  the  federal  courts  must 
extend  to  the  state  courts  so  long  as  the  state  courts  en- 
tertain any  concurrent  jurisdiction  over  the  cases  which 
tiie  constitution  has  declared  shall  fall  within  the  cogni- 
zance of  the  judicial  power.     It  is  very  plain,  that  the 
constitution  did  contemplate  that  cases  within  the  judi- 
cial cognizance  of  the  United  States  would  arise  in  the 
state  courts,  in  the  exercise  of  their  ordinary  jurisdiction ; 
and  that  the  state  courts  would  incidentally  take  cogni- 
zance of  the  cases  arising  under  the  constitution,  the  laws 
and  the  treaties  of  the  United  States ;  and  as  the  judicial 
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power  of  the  United  States  extended  to  all  such  cases, 
by  the  very  terms  of  the  constitution,  it  followed  as  a 
necessary  consequence,  that  the  appellate  jurisdiction  of 
the  courts  of  the  United  States,  must  and  did  extend  to 
the  state  tribunals,  and  attach  upon  every  case  within  die 
cognizance  of  the  judicial  power. 

AU  the  enumerated  cases  of  federal  cognizance  are 
those  which  touch  the  safety,  peace,  and  sover^gnty  of 
the  nation,  or  which  presume  that  state  attachments,  state 
prejudices,  state  jealousies,  and  state  interests,  might 
sometimes  obstruct  or  control  the  regular  administration 
of  justice.  The  appellate  power,  in  all  these  cases,  is 
founded  on  the  clearest  principles  of  poHcy  and  wisdom, 
and  is  deemed  requisite  to  fulfil  effectually  the  great  and 
beneficent  ends  of  the  constitution.  It  is  likewise  neces- 
sary, in  order  to  preserve  uniformity  of  decision  through- 
out the  United  States,  upon  all  subjects  within  the  pur- 
view of  the  constitution ;  and  the  mischiefs  of  opposite 
constructions,  and  contradictory  decisions  in  the  different 
states,  on  all  these  points  of  general  concern,  would  be 

deplorable. 
•321       •The  right  of  removal  of  a  cause  from  a  state 

court  by  a  defendant,  who  is  entitled  to  try  his 
rights,  and  assert  his  privileges  in  the  national  fonun,  is 
also  the  exercise  of  appellate  jurisdiction ;  and  the  right 
of  removal  of  a  cause  may  exist  before  or  after  judgment, 
in  the  discretion  of  congress.  The  supreme  court,  by  a 
train  of  reasoning  which  appears  to  be  unanswerable 
and  conclusive,  came  to  the  decision,  that  the  appellate 
power  of  the  United  States  did  extend  to  cases  pending 
in  the  state  courts,  and  that  the  25th  section  of  the  ju- 
diciary act  of  1789,  authorizing  the  exercise  of  this  juris- 
diction in  the  specified  cases  by  a  writ  of  error,  was  sup- 
ported by  the  letter  and  spirit  of  the  constitution.  The 
judgment  of  the  court  of  appeals  in  Virginia,  rendered 
on  the  mandate  in  the  cause,  and  denying  the  appellate 
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jurisdiction  of  the  supreme  court,  was  consequently  re- 
versed, and  the  judgment  of  the  district  court  in  Virginia, 
which  the  court  of  appeals  in  Virginia  had  reversed,  was 
affirmed. 

Whether  the  supreme  court  had  authority  to  issue  the 
compulsory  process  of  mandamus  to  the  state  courts,  to 
enforce  the  judgment  of  reversal,  was  a  question  which 
the  court  did  not  think  it  necessary  to  discuss  or  decide ; 
and  one  of  the  judges,  in  the  separate  opinion  which  he 
gave  in  the  cause,  seemed  to  think  that  the  supreme  court, 
in  the  exercise  of  its  appellate  jurisdiction,  was  supreme 
over  the  parties  and  over  the  case,  but  that  it  had  no 
compulsory  control  over  the  state  tribunals.  The  court 
itself  gave  no  intimation  of  an  opinion,  whether  it  could 
or  could  not  lawfully  resort  to  compulsory  or  restrictive 
process,  operating  in  personam  upon  the  state  tribunals ; 
and  it  was  no  doubt  deemed  discreet  not  to  assert  more 
authority  constitutionally  vested  in  the  court,  than  was 
necessary  for  the  occasion.  If  the  appellate  jurisdiction 
be  founded,  as  it  no  doubt  was  in  that  case,  on  a  solid 
basis,  it  would  seem  to  carry  with  it,  as  of  course,  all 
the  coercive  power  incident  to  every  such  jurisdiction, 
and  requisite  to  support  it. 

•(2.)  Another  question,  which  was  largely  dis-  *322  nuSdlmi- 
cussed  and  profoundly  considered  by  the  supreme 
court,  was  touching  its  authority  to  issue  a  mandamus^ 
when  not  arising  in  a  case  under  its  appellate  jurisdic- 
tion, and  when  not  required  in  the  exercise  of  its  original 
jurisdiction.  In  the  case  of  Marhury  v.  Madisony*^  the 
plaintiff  had  been  nominated  by  the  president,  and,  by 
and  with  the  advice  and  consent  of  the  senate,  had  been 
appointed  a  justice  of  the  peace  for  the  District  of  Colum- 
bia, and  the  appointment  had  been  made  complete  and 
absolute  by  the  president's  signature  to  the  commission, 


■  1  Crancky  137. 
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^  mod  the  commission  bad  beea  made  complete  by  afGsing 
taiiibe  sea]  of  ihc  Utoied  Stales.  The  secretary <'t  state, 
aftiT  all  thi^  vithbeld  the  ooiKtiussion,  and  the  withhold- 
ing of  it  was  adjtidjiecl  to  be  a  vtolation  of  a  vested  legal 
right,  for  which  the  phhuHTwas  entitled  to  a  remedy  by 
maJtdamiu;  and  the  only  qacation  was,  whether  ihc  man- 
itoMM could  cotisiitutioDally  issue  fn>in  the  supreme  court.* 
The  judiciary  act,  sec.  13,  authorized  the  Bupreme 
court  to  issue  wriu  of  maiuiamia  in  cases  warranted  by 
ihc  principlcnand  usages  of  law,  to  any  courts  appointed, 
or  per»ioi!8  lioldiug  itflice,  under  ihe  authority  of  the  Uni- 
ted titlatcH.  Tliero  waa  no  doubt  that  tlie  act  applied  to 
lliccrwc,  mid  f{iivcllioix>wer,iftho  law  was  constitutional; 
bill  llir  eoiirt  M'HH  of  upiaion  thai  tlie  act,  in  tlu's  respect, 
wii»  nol  wiiijjinicd  by  the  conatitutiou,  because  the  isstK 
in^  of  n  mtnii/iimiis  in  this  case  would  be  an  exercise  of 
iiri^itiid  jiiriNdiction  not  within  the  constitution,  and  cor^ 
gnsn  li;ul  not  power  to  give  original  jurisdiction  to  the 
Biiprt'nic  court  in  other  cases  than  those  described  in  the 
constitution.  It  had  not  authority  to  give  to  the  supreme 
court  appellate  jurisdiction,  where  the  constitution  bad 
declared  tliat  its  jurisdiction  should  be  original,  nor  ori- 
ginal jurisdiction  where  the  constitution  had  declared  it 
shoultl  be-  appellate.  To  enable  the  court  to  issue  a 
mandamus,  it  must  be  shown  to  be  an  exercise  or  necea- 


*  In  the  ciuo  of  Kcnilall  v.  The  United  Slntos,  12  Pclcrt,  524,  it  was  de- 
ciih-J  iliat  the  circuit  court  for  (he  iliatrid  n(  Colombio,  ha<l  oiithority  (o  isauc 
anil  tntiirce  obedirncc  to  a  Tnandamvt,  requLrinf;  iho  pwfontifliicc  of  a  mere 
miulitcriiJ  net  liy  ihc  po9ttna9lcr.geniirBl,  and  which  neither  he  nor  the  president 
luul  any  DUllimity  10  deny  ur  control :  for  the  po9lniQBtcr-gcncnd  ia  not  ^uhjixl  to 
ihc  dirrclion  and  control  of  the  piesidcnt,  with  icspoct  tn  the  eicculkm  of  duties 
imposeJ  upon  him  liy  law.  The  president  has  no  diapensing  power  oTer  the  law, 
nor  will  a  nmadiimut  lie  Inioirect  the  erroneous  judgment  of  on  inferior  court. 
It  19  nul  ibi;  process  lo  review  judicial  ortura  of  any  kind.  Kn  pano  Hoyt,  13 
PcUrt.S'il.  EipnrtB  Whitney,  7S.  404.  This  is  a  acttled  principle  in  English 
and  American  luw.  The  King  v.  Justices  of  Monmoulhsliirc,  7  Dotel.  <j-  Rfl. 
334.  JuJsF«orOncidav.TlieP«iple,10  W<!micll,79-  The  People  T,  Judges 
of  DuKlicsB  C.  P.  30,  lb.  C58, 
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sary  to  an  exercise,  of  appellate  jurisdiction.  The  su- 
preme court  may  accordingly  issue  a  mandamus  to  a  cir- 
cuit court  of  the  United  States,  commanding  it  to  sign  a 
bill  of  exceptions,  for  this  is  an  exercise  of  power  war- 
ranted by  the  principles  and  usages  of  law.* 

(3.)  The  constitution  gives  to  the  supreme  court  ori-  when  « 
ginal  jurisdiction  in  those  cases  in  which  a  state  shall  be  jSrty.**  * 
a  party  ;  and  in  Fowler  v.  Lindsey^^  the  question  arose, 
when  a  state  was  to  be  considered  a.  party.  The  parties 
in  that  suit  claimed  title  to  lands  under  grants  from 
different  states.  The  plaintiff*  brought  his  ejectment  in 
the  circuit  court  of  Connecticut,  cleiiming  title  under  a 
grant  from  that  state,  and  under  a  claim  that  the  lands 
lay  within  the  jurisdiction  of  that  state.  The  defendant 
claimed  title  under  a  grant  from  New-York,  and  on  the 
ground  that  the  lands  lay  within  the  rightful  as  well  as 
actual  jurisdiction  of  New-York.  The  court  laid  down 
this  rule  on  the  subject  of  the  jurisdiction  of  the  supreme 
court,  on  account  of  the  interest  that  a  state  has  in  the 
controversy,  that  it  must  be  a  case  in  which  a  state  is 
either  nominally  or  substantially  the  party  ;  and  that  it 
is  not  sufficient  that  the  state  may  be  consequentially 
affected,  as  being  bound  to  make  retribution  to  her 
grantee  upon  the  event  of  eviction.  Though  there  may 
be  a  controversy  relative  to  soil  or  jurisdiction  between 
two  states,  yet  if  that  controversy  occurs  in  a  suit  be- 
tween two  individuals,  to  which  neither  of  the  states  is 
a  party  upon  the  record,  it  is  not  a  case  within  the  ori- 
ginal jurisdiction  of  the  supreme  court,  because  the  states 
may  contest  the  right  of  soil  in  the  supreme  court  at  any 
time,  notwithstanding  a  decision  in  the  suit  between  the 
ihdividuals.  Nor  will  a  decision  as  to  the  right  of  soil 
between  individuals  affect  the  right  of  the  state  as  to 


•  Ex  parte  Crano  and  another,  5  Peter$'  Z7.  S*  Rep,  190. 
b  3  Dallat,  411. 
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jurisdiction,  and  thai  juristliction  may  remain  vn'un 
paired,  though  the  slulc  may  liave  p:uted  will 
the  right  of  soil.  In  such  a  case,  tlie  siipretni 
court  would  not  ailow  an  injunclioik  on  a  bill,  tiled  b^ 
tlie  state  of  New-York  against  the  state  of  ConnccDcu^ 
to  Slay  proceedings  in  the  ejectment  suit  between  indivi- 
duals, though  a  general  chum  of  soil  and  jurisdiction  was 
involved  in  tlie  private  suit,  because  the  state  of  Ne'w- 
York  was  not  a  parly  to  the  suit  in  tlie  circuit  court,  noc^ 
interested  in  tijc  decision.*  ^ 

(4.)  The  appellate  juriadiction  of  the  supreme  coni^ 
Jfiptndi"™  f^^sts  only  in  those  cases  in  which  it  is  affirmatively  " 
given,  in  the  case  of  tP'ucarl  v.  Dauchj,^  tlie  supreme 
court  considered  that  its  whole  appellate  jurisdiction  de- 
pended upon  the  regulations  of  congress,  as  tliat  juris- 
diction was  given  by  the  consiitulion  in  a  qualified  man- 
ner. The  supreme  courl  waslo  luive  appellate  jurisdic- 
tion, "  with  such  exceptions,  and  under  such  regulations, 
as  congress  should  make ;"  and  if  congress  had  not  pro- 
vided any  rule  to  regulate  the  proceedings  on  appeal, 
the  court  could  not  exercise  an  appellate  jurisdiction ; 
and  if  a  rule  be  provided,  the  court  could  not  depart 
from  it.  In  pursuance  of  this  principle,  the  court  de- 
cided, in  Clarke  v.  Bazadoin:,'  that  a  writ  of  error  did. 
not  lie  to  that  court  from  a  court  of  the  United  States' 
territory  north-west  of  the  Ohio,  because  the  act  of  con- 
gress had  not  authorized  an  appeal  or  writ  of  error  from 
such  a  court.  It  was  urged,  that  the  judicial  power  ex- 
tended to  all  cases  arising  under  the  constitution,  and 
that  where  the  supreme  court  had  not  original,  it  had 
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appellate  jurisdiction^  with  such  exceptions,  and  under 
such  regulations,  as  congress  should  make ;  and  that  the 
appellate  power  was  derived  from  the  constitution,  aftd 
must  be  full  and  complete,  in  all  cases  appertain- 
mg  to  the  federal  judiciary,  ♦where,  congress  had  •326 
not  by  law  interfered  and  controlled  it,  by  excep- 
tions and  regulations.     The  court,  however,  adhered  to 
the  doctrine  which  they  had  before  laid  down,  and  pro- 
ceeded upon  the  ^principle,  that  though  the  appellate 
powers  of  the  court  were  given  by  the  constitution,  they 
were  limited  entirely  by  the  judiciary  statutes,  which 
are  to  be  understood  as  making  exceptions  to  the  appel* 
late  jurisdiction  of  the  court,  and  to  imply  a  negative  on 
the  exercise  of  such  a  power,  in  every  case  but  those  in 
which  it  is  aflBrmatively  given  and  described  by  statute* 
This  was  the  principle  also  explicitly  declared  in  the 
case  of  The  United  States  v.  More^  and  in  the  case  of 
Durouiseau  v.  The  United  States.^    In  the  first  of  those 
cases,  the  rule  of  construction  was  carried  to  the  extent 
of  holding  that  no  appeal  or  writ  of  error  lay  in  a  crimi- 
nal case  from  the  circuit  court  of  the  District  of  Columbia, 
because  the  appellate  jurisdiction,  as  to  that  district,  stp- 
plied,  by  the  terms  of  the  statute,  to  civil  cases  only. 
The' rule  was  afterwards,  in  Ex  parte  Keamey,^\aid  down 
generally,  that  the  supreme  court  had  no  appellate  juris^ 
diction  from  circuit  courts,  in  criminal  cases,  confided  to 
it  by  the  laws  of  the  United  States.     Nor  has  it  any  ap- 
pellate jurisdiction  over  a  judgment  of  the  circuit  courts, 
in  cases  brought  before  it  by  writ  of  error  from  a  district 
court,  though  it  has  over  judgments  and  decrees  of  the 
circuit  courts,  in  suits  brought  before  them  by  c^^peal 
from  the  district  courts.*^ 


•  3  Craneh,  159.  »»  6  Craneh,  307. 

<  7  Wheatorif  38.  Ex  parte  Watkim,  7  Petert'  U.  8.  Rep,  568.  S.  P. 

^  United  States  y.  Goodwin,  7  Craneh,  108.     United  States  ▼» 
Ihid.  287. 
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(5.)  The  constitution  says,  that  tlie  judicial  power  shall 
extend  to  all  cases  arising  under  the  constitution,  laws 
and  treaties  of  the  United  States  ;  and  it  has  been  made 

a  question,  as  to  what  was  a  case  arising  under  ^a 
•32t>  treaty.     In  'Ourings  V.  Nunvnod,'  there  was  aXn 

cjeLtmcnl  between  two  citizens  of  Maryland,  fan 
lands  m  lliat  ••laie ;  and  tlie  defendant  set  up  an   outw 
standing  title  in  a  British  subject,  which  he  contende^B 
was  protected  by  the  British  treaty  of  1794.     The  coart  ' 
of  apiwals  decided  against  the  tide  thus  set  up  ;  and  the 
supreme  court  of  the  United  States  held  that  not  to  be  a 
case  within  tlie  appellate  jurisdiction  of  the  court,  be- 
cause it  was  not  a  case  ariaing  under  the  treaty.     Tbo 
treaty  itself  was  not  drawn  in  question,  either  direciJy  or 
incidentally.     Tiie  title  in  question  did  not  grow  out  of 
the  treaty,  and  as  tlie  claim  was  not  under  the  treaty, 
the  tide  was  not  protected  by  it ;  and  whether  the  treaty 
was  an  obstacle  to  the  recovery,  was  then  a  question 
exclusively  for  the  state  court." 

(6.)  The  judiciary  act  of  1789  required,  on  error  or 
ajipeal  from  a  state  court,  that  the  error  assigned  appear 
on  the  face  of  the  record,  and  immediately  respect  some 
question  afiecting  the  validity  or  construction  of  the  con- 
stitution, treaties,  statutes,  or  authorities  of  the  Union. 
Under  this  act,  it  is  not  necessary  that  the  record  should 
state  in  terms  the  misconstruction  of  the  authority  of  the 
Union,  or  that  it  was  drawn  in  question ;  but  it  must 
show  some  act  of  congress  applicable  to  the  case,  to  give 
to  the  supreme  court  appellate  jurisdiction.  It  will  be 
sufficient,  if  it  be  apparent  that  the  case,  in  point  of  law. 


■  5  CtomIi.  344. 

''  A  caif,  in  (he  acme  o(  iho  coiudtution,  uya  Mr.  Juiticc  Suny,  (Conrnm- 
tariri  on  Mc  Conatilutiun,  vul.  iii.  p.  007,)  is  a  HUil  in  low  or  equiiy,  nnd  nritea 
when  Bomo  nubjoct,  [ntirhing  ibo  conicilution,  Uwb,  or  treatioa  of  ihe  United 
States,  is  Bubmiited  tu  iho  couiw  by  h  party,  who  Mjcru  Ilia  rights  in  the  fann 
pieseribwl  by  law.     Sea  alio  9  Wkei^n,  619. 
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involved  one  of  the  questions  on  which  the  appellate 
jurisdiction  is  made  to  depend  by  the  26th  section  of  the 
judiciary  act  of  1789,  and  that  the  state  court  must  have 
virtually  passed  upon  it.*  But  the  court  has  been  so 
precise  upon  this  point,  that  in  Miller  v.  Ni>cholls,^  not- 
withstanding it  was  believed  that  an  act  of  congress, 
giving  the  United  States  priority  in  cases  of  insolvency, 
had  been  disregarded,  yet,  as  the  fact  of  insol- 
vency •did  not  appear  upon  record,  the  court  de-  •327 
cided  that  they  could  not  take  jurisdiction  of  the 
case.  In  the  exercise  of  their  appellate  jurisdiction,  the 
supreme  court  can  only  take  notice  of  questions  arising 
on  matters  of  fact  appearing  upon  the  record;  and  in  all 
cases  where  jurisdiction  depends  on  the  party,  it  is  the 
party  named  in  the  record.* 

(7.)  The  appellate  jurisdiction  may  exist,  though  aitexirti, 
state  be  a  party,  and  it  extends  to  a  final  judgment  in  a»t»te^be 
atate  court,  on  a  case  arising  under  the  authority  of  the 
Union.  The  appellate  powers  of  the  federal  judiciary 
over  the  state  tribunals  was  again,  and  very  largely  dis- 
cussed, in  the  case  of  Cohens  v.  Virginia;^  and  the  con- 
stitutional authority  of  the  appellate  jurisdiction  of  the 
supreme  court  was  vindicated,  with  great  strength  of 
argument,  and  clearness  of  iQustration.     The  question 


»  Craig  V.  State  of  Miwouri,  4  Petert*  U.  8.  Rep,  410.  In  CroweU  v.  Ran- 
dell,  10  Peters f  368,  the  supremo  court  reviewed  all  the  cases  on  the  appellate 
jurisdiction  of  the  court  from  the  state  courts,  and  it  was  decided  that  to  gi\c  the 
court  appellate  jurisdiction,  two  things  must  have  occurred  and  bo  apparent  in 
the  record,  or  by  necessary  inference  from  it,  (1)  that  some  one  of  the  questions 
stated  in  the  25th  section  of  the  judiciary  act  of  1789,  did  arise  in  the  court  below, 
and  (2)  that  a  decision  was  actually  made  thereon  by  the  same  court  in  the  man- 
ner required  by  the  section.  If  both  of  these  do  not  appear  on  the  record,  the 
appellate  jurisdiction  fails.  12  PeUrt,  507,  S.  P.  Ocean  Ins.  Co.  v.  Polleys,  13 
Peters,  157,  S.  P. 

b  4  Wheaton,  311. 

^  Governor  of  Georgia  v.  Madrazzo,  1  Peters*  U.  fif.  Rep,  110.  Hickie  v. 
Starke,  Ibid.  98.     Fisher  v.  Cockerell,  5  Ibid,  248. 

**  6  Wheaton,  264. 


327  JURISPRUDENCE  OF  [Ptat  H. 

lurose  under  an  act  of  congress  instituting  a  lottery  in  t]^ 
Pistrict  of  Columbia,  and  the  defendant  below  was  crimi- 
pally  prosecuted  for  selling  tickets  in  that  lottery  contrmy 
to  an  act  of  the  legislature  of  Virginia.  Judgment  was 
rendered  agaiast  him,  in  the  highest  court  of  the  state  ia 
which  the  cause  was  cognizable,  though  he  claimed  the 
protection  of  the  act  of  congress.  A  writ  of  error  was 
brought  upon  that  judgment  into  the  supreme  court  of 
the  United  States,  on  the  ground  that  the  prosecuticm 
drew  in  question  the  validity  of  the  statute  in  Virginia, 
as  being  repugnant  to  a  law  of  the  United  States,  and 
that  the  decision  was  in  favour  of  the  state  law.  It  was 
made  a  great  point  in  the  case,  whether  the  suprenoe 
court  had  any  jurisdiction. 

The  court  decided,  that  its  appellate  jurisdiction  was 
not  excluded  by  the  character  of  the  parties,  one  of  them 
being  a  state,  and  the  other  a  citizen  of  the  state.  Juris- 
diction was  given  to  the  courts  of  the  Union  in  two 
•328  classes  of  cases.  •In  the  first,  their  jurisdiction 
depended  on  the  character  of  the  cause,  whoever 
might  be  the  parties ;  and,  in  the  second,  it  depended 
entirely  on  the  character  of  the  parties,  and  it  was  un- 
important what  might  be  the  subject  of  controversy. 
The  general  government,  though  limited  as  to  its  objects, 
was  supreme  with  respect  to  those  objects.  It  was  su- 
preme in  all  cases  in  which  it  was  empowered  to  act. 
A  case  arising  under  the  constitution  and  laws  of  the 
Union,  was  cognizable  in  the  courts  of  the  Union,  who- 
ever might  be  the  parties  to  that  case.  The  sovereignty 
of  the  states  was  limited,  or  surrendered,  in  many  cases, 
where  there  was  no  other  power  conferred  on  congress 
than  a  constructive  power  to  maintain  the  principles  esta- 
blished in  the  constitution.  One  of  the  instruments  by 
which  that  duty  might  be  peaceably  performed,  was  the 
judicial  department.  It  was  authorized  to  decide  all 
cases  of  every  description,  arising  under  the  constitution, 
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laws,  and  treaties  of  the  Union  ;  and  from  this  general 
grant  of  jurisdiction,  no  exception  is  made  of  those  cases 
in  which  a  state  may  be  a  party.  It  was  likewise  a  po- 
litical axiom,  that  the  judicial  power  of  every  well  con- 
stituted government  must  be  co-extensive  with  the  legis- 
lative power,  and  must  be  capable  of  deciding  every 
judicial  question  which  grows  out  of  the  constitution  and 
laws.  The  most  mischievous  consequences  would  follow, 
from  the  absence  of  appellate  jurisdiction  over  a  state 
court  where  a  state  was  a  party,  for  it  would  prostrate 
the  government  and  laws  of  the  Union  at  the  feet  of 
every  state.  The  powers  of  the  government  could  not- 
be  executed  by  its  own  means,  in  any  state  disposed  to 
resist  its  execution  by  a  course  of  legislation.  If  the 
courts  of  the  Union  could  not  correct  the  judgments  of 
the  state  courts,  inflicting  penalties  under  state  laws, 
upon  individuals  executing  the  laws  of  the  Union,  each 
member  of  the  confederacy  would  possess  a  veto  on  the 
will  of  the  whole.  No  government  ought  to  be  so  defec- 
tive in  its  organization,  as  not  to  contain  within  itself  the 
means  of  securing  the  execution  of  its  own  laws. 
If  •each  state  was  left  at  liberty  to  put  its  own  •329 
construction  upon  the  constitutional  powers  of  con- 
gress, and  to  legislate  in  conformity  to  its  own  opinion, 
and  enforce  its  opinion  by  penalties,  and  to  resist  or  de- 
feat, in  the  form  of  law,  the  legitimate  measures  of  the 
Union,  it  would  destroy  the  constitution,  or  reduce  it  to 
the  imbecility  of  the  old  confederation.  To  prevent  such 
mischief  and  ruin,  the  constitution  of  the  United  States, 
most  wisely  and  most  clearly,  conferred  on  the  judicial 
department  the  power  of  construing  the  constitution  and 
laws  in  every  case,  and  of  preserving  them  from  all  vio- 
lation from  every  quarter,  so  far  as  judicial  decisions 
could  preserve  them. 

The  case  before  the  court  was  one  in  which  jurisdic- 
tion depended  upon  the  character  of  the  cause,  as  it  was 
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a  case  arising  under  the  law  of  the  Union.  It  Was  not 
an  ordinary  case  of  a  controversy  between  a  state  and 
one  of  its  ciiizena,  for  there  the  jurisdiction  wooM  depend 
upon  the  character  of  the  parties.  The  court  concluded, 
that  tlie  appellate  power  did  extend  lo  the  case,  though 
a  state  was  a  party,  because  it  was  a  case  touching  the 
vahdiiy  of  an  act  of  congress,  and  the  decision  of  the  state 
court  was  against  its  vahdity;  and  in  all  cases  arising 
under  the  constitution,  laws,  and  treaties  of  the  Union, 
the  jurisdiction  of  the  court  may  be  exercised  in  an  ap- 
pellate form,  though  a  state  be  a  party. 

The  court  observed,  that  llie  amendment  to  the  consti- 
tution, declaring  that  tlie  judicial  power  was  not  to  be 
construed  to  extend  to  any  suit  in  law  or  equity  com- 
menced or  prosecuted  against  a  state  by  individuals,  did 
not  apply  to  a  writ  of  error,  which  was  not  a  suit  against 
a  state,  within  the  meaning  of  the  constitution ;  and  the 
jurisdiction  of  the  supreme  court,  in  cases  arising  under 
the  constitution,  laws  and  treaties  of  the  Union,  may  b» 
exercised  by  a  writ  of  error  brought  upon  the  judgment 
of  a  state  court.  The  United  States  are  one  nation  and 
one  people,  as  to  all  cases  and  powers  given  by  the 
*330  constitution,  and  the  judicial  power  'must  be  com- 
petent not  only  to  decide  on  the  validity  of  the  con'- 
etitution  or  law  of  a  state,  if  it  be  repugnant  to  the  con- 
stitution or  to  a  law  of  the  United  States,  but  also  to  de- 
cide on  the  judgment  of  a  state  tribunal  enforcing  such 
unconstitutional  law.  The  federal  courts  must  either 
possess  exclusive  jurisdiction  in  all  cases  affecting  the 
constitution,  and  laws,  and  treaties  of  the  Union,  or  they 
must  have  power  to  revise  the  judgments  rendered  on 
them  by  the  state  tribunals.  If  the  several  state  courts 
had  final  jurisdiction  over  the  same  cases,  arising  upon 
the  same  laws,  it  would  be  a  hydra  in  government,  from 
which  nothing  but  contradiction  and  confusion  could  pro- 
ceed.    Nothing  can  be  plainer  than  the  proposition,  that 
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the  supreme  court  of  the  nation  must  have  power  to 
revise  the  decisions  of  local  tribunals  on  questions  which 
affect  the  nation,  or  the  most  important  ends  of  the 
government  might  be  defeated,  and  we  should  be  no 
longer  one  nation  for  any  efficient  purpose.  The  doc- 
trine would  go  to  destroy  the  great  fundamental  princi- 
ples on  which  the  fabric  of  the  Union  stands.* 

We  have  now  finished  the  review  of  the  most  import- 
ant points  that  have  arisen  in  the  jurisprudence  of  the 
United  States,  on  the  subject  of  the  original  and  appel- 
late jurisdiction  of  the  supreme  court.  So  far  as  the 
powers  of  that  court,  under  the  constitution,  and  under 
the  26th  section  of  the  judiciary  act  of  1789,  have  been 
drawn  in  question,  they  have  been  maintained  with  great 
success,  and  with  an  equal  display  of  dignity  and  dis- 
cretion. 


•  In  Williams  v.  Norrb,  and  Montgomery  v.  Hernandez,  12  Wkeaion,  117. 
129,  under  the  25th  section  of  the  judiciaiy  act  of  1789,  ch.  20,  it  was  held,  that 
the  supreme  court  has  no  appellate  jurisdiction,  unless  the  decision  in  the  state 
court  be  against  the  right  or  title  set  up  by  the  par^  under  the  constitution  or 
statute  of  the  United  States,  and  the  title  depended  thereon  ;  or  unless  the  deci- 
sion be  in  f amour  of  a  ptate  law,  when  its  validity  was  questioned,  as  repugnant 
to  the  constitution  of  the  United  States,  and  the  right  of  the  party  depended  upon 
the  state  law. 


LECTURE  XVI. 

OF    THE    JURISDICTION  OF    TUB   FHDBBAL  C0UBT8,  t!t    I 

8PECT     TO   THE    COWMOS    ULW,    ASI)     IN     BESPBOT     TO^J 
I'ARTIKS. 

(T.)  It  has  been  a  aulijccl  of  much  discussion,  wheft 
ihe  courts  of  tlie  Unitetl  Stales  liave  a  commODlawjuri* 
diction,  and,  if  any,  to  what  extent. 

Ill  the  case  of  the  United  Statet  v.  Worrall,*  in  the  cir- i 
"^^  **"cuit  court  at  Philadelphia,  tlie  dcfemlMl  waB  indicted 
Sm'uIm  "'"'  convicted  of  an  nttcmpl  to  bribe  the  commissioner 
tMiHM.  qC  j],g  revenue  ;  and  it  was  contended,  on  the  motion  in 
arrest  of  judgment,  that  the  court  had  no  jurisdiction  of 
the  case,  because  all  the  judicial  autliority  of  the  federal 
courts  was  derived,  either  from  the  constitution,  or  the 
acts  of  congress  made  in  pursuance  of  it,  and  an  attempt 
to  bribe  the  commissioner  of  tlig  revenue  was  not  a  vio- 
lation of  any  constitutional  or  legislative  prohibition. 
Whenever  congress  shall  think  any  provision  by  law^ 
necessaiy  to  carry  into  eficct  the  constitutional  powers 
of  the  government,  it  was  said,  they  uiay  establish  it, 
and  then  a  violation  of  its  sanctions  will  coine  within  the 
jurisdiction  of  the  circuit  courts,  which  liave  exclusive 
cognizance  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States.  Congress  had  pro- 
vided by  law  for  the  punishment  of  various  crimes,  "and 
even  for  the  punishment  of  bribery  itself,  in  the  case  of 
a  judge,  an  officer  of  the  customs,  or  an  officer  of  the 
excise  ;  but,  in  the  case  of  the  commissioner  of  the  rcr 
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venue,  the  act  of  congress  did  not  create  or  declare  the 
offence.  The  question  then  fairly  and  directly  pre- 
sented itself,  what  was  there  to  render  it  an  offence 
arising  under  the  constitution  or  laws  of  the  United 
States,  and  cognizable  under  their  authority  ?  A  case 
arising  under  a  law,  must  mean,  a  case  depending  on 
the  exposition  of  a  law,  in  respect  to  something  which 
the  law  prohibits  or  enjoins ;  and  if  it  were  suflScient,  in 
order  to  vest  a  jurisdiction  to  try  a  crime,  or  sustain  an 
action,  that  a  federal  officer  was  concerned  and  affected 
by  the  act,  a  source  of  jurisdiction  would  be  opened 
which  would  destroy  all  the  barriers  between  the  judi- 
cial authorities  of  the  states  and  the  general  government. 
Though  an  attempt  to  bribe  a  public  officer  be  an  offence 
at  common  law,  the  constitution  of  the  United  States 
contains  no  reference  to  a  common  law  authority.  Every 
power  in  the  constitution  was  matter  of  definite  and 
positive  grant,  and  the  very  powers  that  were  granted 
could  not  take  effect  until  they  were  exercised  through 
the  medium  of  a  law.  Though  congress  had  the  power 
to  make  a  law  which  would  render  it  criminal  to  offer  a 
bribe  to  the  commissioner  of  the  revenue,  they  had  not 
done  it,  and  the  crime  was  not  recognized  either  by  the 
legislative  or  constitutional  code  of  the  Union. 

In  answer  to  this  view  of  the  subject,  it  was  observed, 
that  the  offence  was  within  the  terms  of  the  constitution, 
for  it  arose  under  a  law  of  the  United  States,  and  was 
an  attempt  by  bribery  to  obstruct  or  prevent  the  execu- 
tion of  the  laws  of  the  Union.  If  the  commissioner  of 
the  revenue  had  accepted  the  bribe,  he  would  have  been 
indictable  in  the  courts  of  the  United  States ;  and,  upon 
principles  of  analogy,  the  oflfence  of  the  person  who 
tempted  it  must  be  equally  cognizable  in  those  courts. 
The  prosecution  against  Henfield,  for  serving  on  board  a 
French  privateer  against  the  Dutch,  was  the  exercise  of 
a  common  law  power,  appUed  to  an  oflfence  against  the 

Vol.  I.  48 
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law  of  nations,  and  a  breach  of  a  treaty,  which  pro- 
vided no  specific  penalty  for  such  a  case. 

The  court  were  divided  in  opinion  on  this  question. 
In  the  opinion  of  the  circuit  judge,  an  indictment  at 
•333  common  •law  could  not  be  sustained  in  the  circuit 
court.  It  was  admitted  that  congress  were  autho- 
rized to  define  and  punish  the  crime  of  bribery ;  but  as 
the  act  charged  as  an  offence  in  the  indictment,  had  not 
been  declared  by  law  to  be  criminal,  the  courts  of  the 
United  States  could  not  sustain  a  criminal  prosecution 
for  it.  The  United  States,  in  their  national  capacity, 
have  no  common  law,  and  their  courts  have  not  any 
common  law  jurisdiction  in  criminal  cases,  and  congress 
have  not  provided  by  law  for  the  offence  contained  in 
the  indictment,  and  until  they  defined  the  offence,  and 
prescribed  the  punishment,  he  thought  the  court  had  not 
jurisdiction  of  it. 

The  district  judge  was  of  a  different  opinion,  and  he 
held,  that  the  United  States  were  constitutionally  pos- 
sessed of  a  common  law  power  to  punish  misdemeanors, 
and  the  power  might  have  been  exercised  by  congress 
in  the  form  of  a  law,  or  it  might  be  enforced  in  a  course 
of  judicial  proceeding.  The  offence  in  question  weis  one 
against  the  well-being  of  the  United  States,  and  from 
its  very  nature  cognizable  under  their  authority. 

This  case  settled  nothing,  as  the  court  were  divided ; 
but  it  contained  some  of  the  principal  arguments  on 
each  side  of  this  nice  and  interesting  constitutional  ques- 
tion. 

In  the  case  of  the  United  States  v.  JSwrr,  which  arose 
in  the  circuit  court  in  Virginia  in  1807,  the  chief  justice 
of  the  United  States  declared,*  that  the  laws  of  the 
several  states  could  not  be  regarded  as  rules  of  decision 
in  trials  for  offences  against  the  United  States,  because 

■  Opinion  delivered  September  3d,  1807,  and  reported  by  Mr.  Ritchie. 
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no  man  could  be  condemned  or  prosecuted  in  the  federal 
courts  on  a  state  law.  The  expression,  trials  at  common 
laWf  used  in  the  34th  section  of  the  judiciary  act,  was 
not  applicable  to  prosecutions  for  crimes.  It  applied  to 
civil  suits,  as  contradistingiiished  from  criminal  prosecu- 
tions, and  to  suits  at  common  law,  as  contradistin- 
guished from  those  which  came  before  •the  court  •334 
sitting  as  a  court  of  equity  and  admiralty.  He  ad- 
mitted, however,  that  when  the  judiciary  act,  sec.  14, 
authorized  the  courts  to  issue  writs  not  specially  pro- 
vided for  by  statute,  but  which  were  agreeable  to  the 
principles  and  usages  of  lawy  it  referred  to  that  generally 
recognized  and  long  established  law,  which  formed  the 
substratum  of  the  laws  of  every  state. 

The  case  of  The  United  States  v.  Hudson  i(  Goodwin^ 
brought  this  great  question  in  our  national  jurisprudence 
for  the  first  time  before  the  supreme  court  of  tlie  United 
States.  The  question  there  was,  whether  the  circuit 
court  of  the  United  States  had  a  conmion  law  jurisdic- 
tion in  cases  of  libel.  The  defendants  had  been  indicted 
in  the  circuit  court  in  Connecticut,  for  a  libel  on  the  pre- 
sident of  the  United  States,  and  the  court  was  divided 
on  the  point  of  jurisdiction.  A  majority  of  the  supreme 
court  decided,  that  the  circuit  courts  could  not  exercise 
a  common  law  jurisdiction  in  criminal  cases.**  Of  all 
the  courts  which  the  United  States,  under  their  general 
powers,  might  constitute,  the  supreme  court  was  the  only 
one  that  possessed  jurisdiction  derived  immediately  from 
the  constitution.  All  other  courts  created  by  the  general 
government  possessed  no  jurisdiction  but  what  was  given 
them  by  the  power  that  created  them,  and  could  be 
vested  with  none  but  what  the  power  ceded  to  the  gene- 


»  7  Cranch,  32. 

^  In  the  states  of  Ohio  and  Louisiana,  it  is  understood  to  be  held,  that  there 
is  no  common  law  indictable  offence,  and  that  every  indictable  offence  must  be 
grounded  upon  some  statute. 
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tal  government  \rould  authorize  thenl  to  cdnfef ;  tod  the 
jurisdiction  claimed  in  that  case  has  not  been  conferred 
by  any  legislative  act.  When  a  court  is  created,  and  its 
operations  confined  to  certain  specific  objects,  it  could 
not  assume  a  more  extended  jurisdiction.  Certain  im- 
plied powers  must  necessarily  result  to  the  courts  of 
justice  from  the  nature  of  their  institution,  but  jurisdic- 
tion of  crimes  against  the  state  was  not  one  of  them* 
•335  •To  fine  for  contempt,  to  imprison  for  contumacy, 
to  enforce  the  observance  of  orders,  are  powers 
necessary  to  the  exercise  of  all  other  powers,  and  inci- 
dent to  the  courts,  without  the  authority  of  a  statute. 
But  to  exercise  criminal  jurisdiction  in  common  law 
cases,  was  not  within  their  implied  powers,  and  it  was 
necessary  for  congress  to  make  the  act  a  crime,  to  affix 
a  punishment  to  it,  and  to  declare  the  court  which  should 
have  jurisdiction. 

The  general  question  was  afterwards  brought  into  re- 
newed discussion,  in  the  circuit  court  of  the  United  States 
for  Massachusetts,  in  the  case  of  The  United  States  v. 
Coolidge.*  Notwithstanding  the  decision  in  the  case  of 
The  United  States  v.  Hudson  Sf  Goodtuin^  the  court  in  Mas- 
sachusetts thought  the  question,  in  consequence  of  its 
vast  importance,  entitled  to  be  reviewed  and  again  dis- 
cussed, especially  as  the  case  in  the  supreme  court  had 
been  decided  without  argument,  and  by  a  majority  only 
of  the  court.  In  this  case,  the  defendant  was  indicted 
for  an  offence  committed  on  the  high  seas,  in  forcibly 
rescuing  a  prize,  which  had  been  captured  by  an  Ameri- 
can cruiser.  The  simple  question  was,  whether  the  cir- 
cuit court  had  jurisdiction  to  punish  offences  against  the 
United  States,  which  had  not  been  previously  defined, 
and  a  specific  punishment  affixed  by  statute.  The  judge 
who  presided  in  that  court  did  not  think  it  necessary  to 

•  1  Galli$<m:iSS. 
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consider  the  broad  question,  whether  the  United  States, 
as  a  sovereign  power,  had  entirely  adopted  the  common 
law.  He  admitted  that  the  courts  of  the  United  States 
were  courts  of  limited  jurisdiction,  and  could  not  exer- 
cise any  authorities  not  confided  to  them  by  the  constitu- 
tion and  laws  made  in  pursuance  of  it.  But  he  insisted 
that  when  an  authority  was  once  lawfully  given,  the  na- 
ture and  extent  of  that  authority,  and  the  mode  in  which 
it  should  be  exercised,  must  be  regulated  by  the  rules  of 
the  common  law,  and  that  if  this  distinction  was  kept  in 
sight,  it  would  dissipate  the  whole  difficulty  and  obscurity 
of  the  subject. 

•It  was  not  to  be  doubted  that  the  constitution  •336 
and  laws  of  the  United  States  were  made  in  refer- 
ence to  the  existence  of  the  common  law,  whatever  doubts 
might  be  entertained  as  to  the  question,  whether  the  com- 
mon law  of  England,  in  its  broadest  sense,  including 
equity  and  admiralty  as  well  as  legal  doctrines,  was  the  . 
common  law  of  the  United  States.  In  many  cases,  the 
language  of  the  constitution  and  laws  would  be  inexpli- 
cable without  reference  to  the  common  law ;  and  the  ex- 
istence of  the  common  law  is  not  only  supposed  by  the 
constitution,  but  it  is  appealed  to  for  the  construction  and 
interpretation  of  its  powers. 

It  was  competent  for  congress  to  confide  to  the  circuit 
courts  jurisdiction  of  all  offences  against  the  United  States, 
And  they  have  given  to  it  exclusive  cognizance  of  most 
crimes  and  offences  cognizable  under  the  authority  of  the 
United  States.  The  words  of  the  11th  section  of  the  ju- 
diciary act  of  1789  were,  that  the  circuit  courts  should 
have  "  exclusive  cognizance  of  all  the  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States,  ex- 
cept where  this  act  otherwise  provides,  or  the  laws  of  the 
United  States  shall  otherwise  direct."  This  means  all 
crimes  and  offences  to  which,  by  the  constitution  of  the 
United  States,  the  judicial  power  extends,  and  the  juris- 


336  JtTUSrRCDESCE  OF  [r«n  H. 

diction  could  not  be  ^ven  in  more  broad  and  compre- 
hensive terms.  To  ascertain  what  axe  crimes  and  of- 
fences aguinst  the  United  Stales,  recourse  must  be  had 
to  the  principles  of  the  common  law,  taken  in  connexion 
with  the  constitution."  Thus,  congrces  liad  provided  lor 
the  punishment  of  murder,  mauslaugliCer,  and  poijuiy, 
under  certain  circumstances,  but  had  not  defined  tiiose 

crimes.  The  explanation  of  them  must  be  sought 
•337  in,  and  *esclusively  governed  by,  llie  common  law ; 

and  upon  any  other  supposition,  tlie  judicial  power 
of  the  United  States  would  be  left  in  its  exercise  to  arbi- 
trary dispretion.  Li  a  great  variety  of  cases,  arising  un- 
der the  laws  of  the  United  States,  the  will  of  tbe  legisla- 
ture cannot  be  executed,  unless  by  the  adoption  of  the 
common  law.  The  interpretation  and  exercise  of  the 
vested  jurisdiction  of  the  courts  of  the  United  States,  as, 
for  instance,  in  suits  in  equity  and  in  causes  of  admiralty 
and  maritime  jurisdiction,  and  in  very  many  other  cases, 
must,  in  the  absence  of  positive  law,  be  governed  exclu- 
sively by  the  common  law. 

There  are  many  crunes  and  offences,  such  as  offences 
against  the  sovereignty,  the  public  rights,  tlie  public  jus- 
tice, the  pubhc  peace,  and  the  public  police  of  the  United 
States,  which  are  cognizable  under  its  authority ;  and  in 
the  exercise  of  the  jurisdiction  of  the  United  States  over 
them,' the  principles  of  the  common  law  must  be  applied, 
in  the  absence  of  statute  regulations.  Treason,  conspi- 
racies to  commit  treason,  embezzlement  of  public  records, 
bribery,  resistance  to  judicial  process,  riots,  and  misde- 
meanors on  the  high  seas,  frauds  and  obstructions  of  the 
public  laws  of  trade,  and  robbery  and  embezzlement  of 


•  Juclgu  Wilson,  in  his  charge  lo  a  graniJ  jury  in  [ho  circuit  rourt  of  the  U 
States,  in  Virginia,  in  1791,  ubservcd,  that  tve  muit  recur  to  [he  common  Jb 
the  ddiiiUiun  and  drstription  of  manj-  crimei  agsinsl  the  United  Slates. 
Wilion'i  IVor*.,™l.  iii.  p.  371—377. 
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the  mail  of  the  United  States,  are  offences  at  common 
law,  and  when  directed  against  the  United  States,  they 
are  offences  against  the  United  States,  and,  being  offences, 
the  circuit  courts  have  cognizance  of  them,  and  can  try 
and  punish  them  upon  the  principles  6f  the  common  law. 
The  punishment  must  be  fine  and  imprisonment,  for  it  is 
a  settled  principle,  that  where  an  offence  exists,  to  which 
no  specific  punishment  is  affixed  by  statute,  fine  and  im- 
prisonment is  the  punishment.  The  common  law  is  then 
to  be  referred  to,  not  only  as  the  rule  of  decision  in  cri- 
minal trials  in  the  courts  of  the  United  States,  but  in  the 
judgment  or  punishment ;  and  by  common  law  he  meant 
the  word  in  its  largest  sense,  as  including  the  whole  sys- 
tem of  English  jurisprudence. 

•It  was  accordingly  concluded,  that  the  circuit  •338 
courts  had  cognizance  of  all  offences  against  the 
United  States,  and  what  those  offences  were,  depended 
upon  the  common  law  applied  to  the  powers  confided  to 
the  United  States ;  and  that  the  circuit  courts,  having 
such  cognizance,  might  punish  by  fine  and  imprisonment, 
where  no  punishment  was  specially  provided  by  statute. 
The  admiralty  was  a  court  of  extensive  criminal,  as  well 
as  civil  jurisdiction  ;  and  offences  of  admiralty  jurisdic- 
tion were  exclusively  cognizable  by  the  United  States, 
and  were  offences  against  the  United  States,  and  pun- 
ishable by  fine  and  imprisonment,  when  no  other  punish- 
ment was  specially  prescribed. 

This  case  was  brought  up  to  the  supreme  court,  but  it 
was  not  argued.  A  difference  of  opinion  still  existed 
among  the  members  of  the  court,  and,  under  the  circum- 
stances, the  court  merely  said,  that  they  did  not  choose 
to  review  their  former  decision  in  the  case  of  TItc  United 
States  V.  Hudson  Sf  Goodwinj  or  draw  it  in  doubt.'  The 
decision  was  for  the  defendant,  and,  consequently,  against 
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the  claim  to  any  coininnn  law  jurisdiction  in  criminal 
cases. 

These  jarring  opinions  and  dfcisions  of  the  federal 
courts,  liave  not  settled  tlie  general  qucslion  tis  to  the 
applicalbn  and  iiiHuitnce  of  the  common  law,  upon  clear 
and  deiinite  principles  ;  and  it  may  still  lio  considered, 
in  civil  caaes,  as  open  for  further  consideration-  The 
case  of  Hudson  ^  Goodmn.  decided  that  the  United  States 
courts  had  no  jurisdiction  given  them  by  the  constitution 
or  Ity  statute,  over  libels  ;  and  the  case  of  Wonall  deci- 
ded that  they  bad  no  jurisdiction  in  the  case  of  an  at- 
tempt to  bribe  a  couimiesioner  of  the  revenue.  If  that 
were  so,  ibe  common  law  certainly  could  not  give  them 
any.  The  cases  were  therefore  very  correctly  decided 
upon  the  principle  assumed  by  the  court.  But  the  sub- 
sequent case  of  C"c!iif_gf  did  not  fill  within  lluit 
•839  principle,  because  the  offence  there  charged  'was 
clearly  a  case  of  admiralty  jurisdiction,  £ind  the 
courts  of  the  United  States  would  seem  to  have  had 
general  and  exclusive  jurisdiction  over  the  case.  Mr-  Du 
Ponceau,  in  his  "Dissertation  on  the  nature  and  extent 
of  the  jurisdiction  of  the  courts  of  the  United  States,'* 
has  ably  examined  llie  subject,  and  shed  strong  light  on 
this  intricate  and  perplexed  branch  of  the  national  juris- 
prudence. He  pursues  the  distinction  originally  taken 
in  the  circuit  court  in  Massachusetts,  and  maintains,  that 
we  have  not,  under  our  federal  government,  any  com- 
mon law,  considered  as  a  source  of  jurisdiclion  ;  while 
on  the  other  hand,  the  common  law,  considered  merely 
as  tlie  mraws  or  wsinimcnt  of  exercising  the  jurisdiction* 
conferred  by  tlic  constitution  and  laws  of  the  Union,  does 
exist,  and  forms  a  safe  and  beneficial  system  of  national 
jurisprudence.  The  courts  cannot  derive  their  right  to 
act  from  the  common  law.  They  must  look  for  that  right 
to  the  constilulion  and  law  of  the  United  States.  But 
when  the  general  jurisdiction  and  authority  is  given,  as 
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in  cases  of  admiralty  and  maritime  jurisdiction,  the  rule» 
€f  actum  under  that  jurisdiction,  if  not  prescribed  by 
statute,  may,  and  must  be  taken  from  the  common  law, 
when  they  are  applicable,  because  they  are  necessary  to 
give  effect  to  the  jurisdiction.' 

The  principle  assumed  by  the  courts  in  the  cases  of 
WorraU  and  of  Hudson  if  Goodwin^  is  considered  to  be  a 
safe  and  sound  principle.  The  mere  circumstance  that 
the  party  injured  by  the  offence  under  prosecution,  was 
an  oflScer  of  the  government  of  the  United  States,  does 
not  give  jurisdiction ;  for  neither  the  constitution,  nor  the 
judicial  acts  founded  upon  it,  gave  the  federal  courts  a 
general  jurisdiction  in  criminal  cases,  affecting  the  officers 
of  government,  as  they  have  in  cases  affecting  public 
ministers  and  consuls.  Because  an  officer  was 
appointed  under  the  constitution,  'that  would  not  •340 
of  itself  render  all  cases  in  which  they  were  con- 
cerned, or  might  be  affected,  cases  arising  under  the 
constitution  and  laws,  and  cognizable  by  the  judiciary. 
Such  a  wide  construction  would  be  transferring  legisla- 
tive power  to  the  judiciary,  and  vest  it  with  almost  un- 
limited jurisdiction  ;  for  where  is  the  act  that  might  not, 
in  some  distant  manner,  be  connected  with  the  constitu- 
tion or  laws  of  the  United  States  f  It  rests  alone  in  the 
discretion  of  congress,  to  throw  over  the  persons  and 
character  of  the  officers  of  the  government,  acting  in 
their  official  stations,  a  higher  protection  than  that  af- 
forded by  the  laws  of  the  states  j  and  when  laws  are 
made  for  that  purpose,  the  federal  courts  will  be  charged 
with  the  duty  of  executing  them. 

This  appears  to  be  sound  doctrine,  and  to  be  deduced 
from  the  cases  which  have  been  mentioned.  There  is 
much  weight  undoubtedly  due  to  the  argument  of  the 


'  Cut  jurisdieiio  data  ett,  ea  quoque  coneesta  cue  videntur,  tine  quibus 
jurisdietio  explicari  non  potest    Dig,  2.1,2. 
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circuit  court  in  Maesachusctts  ;  and  an  attempt  to  bribi 
an  officer  of  the  govfroment,  or  to  libel  an  officer  of  I 
goveronient,  in  relation  to  his  official  acts,  would  i 
to  be  an  oflence  against  tliat  goveramcnt.  They  teiu 
directly  to  weaken  or  pervert  the  administration  of  i 
and  if  it  once  be  adinitte<l  that  such  acts  amount  to  i 
offence  against  the  United  SftUrs,  they  mual  of  course  1 
eognizable  under  iu  authority,  and  belong  to  the  juris* 
diction  of  the  circuit  courts.  The  great  difficulty  a 
ihe  danger  is,  in  leaving  it  lo  the  courts  to  «ay  what  it  a 
offence  againM  the  United  Scata,  when  the  law  has  : 
ipeciiically  defined  it.  The  safer  course  undoubted] 
is,  to  confine  the  juriediction  in  criminal  cases  to  Uai 
offences  duly  defined,  aud  to  cases  n-ithin  the  < 
jurisdiction  given  by  the  constitution.  The  admiral^ 
jurisdiction  of  the  federal  courts  is  derived  expressly 
from  the  constitution  ;  and  criminal  cases  belonging  to 
that  jurisdiction  by  the  common  law,  and  by  the  law  of 
nations,  might  well  have  been  supposed  to  be  cognizable 
in  the  admiralty  courts,  without  any  statute  authority. 

If  the  common  law  be  a  rule  of  decision  in  the 
•341   exercise  of  the  'lawful  jurisdiction  of  the  federal 

courts,  why  ought  it  not  to  apply  to  criminal,  as 
well  as  to  civil  cases,  and  upon  the  same  principle,  when 
jurisdiction  is  clearly  vested  ?  If  congress  should  by 
law  authorize  the  district  or  circuit  courts  to  take  cogni- 
zance of  attempts  to  bribe  an  officer  of  the  government 
in  the  exercise  of  his  official  trust,  and  should  make  no 
further  provision,  the  courts  would,  of  course,  in  the 
description,  definition,  prosecution,  and  punishment  of 
the  offence,  be  bound  to  follow  those  general  principles 
and  usages,  which  arc  not  repugnant  to  the  constitution 
and  laws  of  the  United  States,  and  which  constitute  the 
common  law  of  tlie  land,  and  form  the  basis  of  all 
American  jurisprudence.  Though  the  judiciary  power 
of  the  United  States  cannot  take  cognizance  of  oilences 
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at  common  law,  unless  they  have  jurisdiction  over  the 
person  or  subject  matter,  given  them  by  the  constitution 
or  laws  made  in  pursuance  of  it ;  yet,  when  the  juris- 
diction is  once  granted,  the  common  law,  under  the  cor- 
rection of  the  constitution  and  statute  law  of  the  United 
States,  would  seem  to  be  a  necessary  and  a  safe  guide, 
in  all  cases,  civil  and  criminal,  arising  under  the  exercise 
of  that  jurisdiction,  and  not  specially  provided  for  by 
statute.  Without  such  a  guide,  the  courts  would  be  left 
to  a  dangerous  discretion,  and  to  roam  at  large  in  the 
trackless  field  of  their  own  imaginations. 

The  supreme  court  of  the  United  States,  in  Robinson  ApoiieaUoa 
V.  Campbells  went  far  towards  the  admission  of  the  ex-  moa  law  to 
istence  and  application  of  the  common  law  to  civil  cases 
in  the  federal  courts.  The  judiciary  act  of  1789,*»  had 
declared,  that  the  laws  of  the  several  states,  except  where 
the  constitution,  treaties,  or  statutes  of  the  Union,  other- 
wise required,  should  be  regarded  as  rules  of  decision  in 
trials  at  common  law  m  the  courts  of  the  United  States, 
in  cases  where  they  applied.  The  subsequent  act  of  May 
8th,  1792,  for  regulating  processes  in  the  courts  of 
the  United  States,*^  confirmed  •"  the  forms  of  writs,  •342 
executions,  and  other  process,  except  their  style, 
and  the  forms  and  modes  of  proceeding  then  used  in  suits 
at  common  law  in  the  federal  courts,  and  declared,  that 
the  modes  of  proceeding  in  suits  in  equity  should  be  ac- 
cording to  the  principles  and  usages  of  courts  of  equity." 
But  all  these  forms  and  modes  were  to  be  "  subject  to 
such  alterations  and  additions,  as  the  said  courts  respect- 
ively should  in  their  discretion  deem  expedient,  or  to  such 
regulations  as  the  supreme  court  of  the  United  States 
should  think  proper  from  time  to  time  to  prescribe  to  any 


•  3  Wheaton,  212.    10  Ibid.  159,  S.  P. 
^  Act  24th  September,  1789,  ch.  20.  sec.  34. 
«  Ch.  36.  sec.  2. 
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circuit  or  dislrict  court  concerning  the  same."*  Under 
tliose  provisions,  the  court  declared,  that  the  remedies  in 
the  federal  courts,  at  common  law,  and  in  equity,  were 
to  be,  not  according  to  the  practice  of  slate  courts,  "but 
according  to  the  principles  of  common  law  and  equity, 
as  distinguished  and  defined  in  that  country  from  which 
wc  derived  our  knowledge  of  those  principles." 

In  this  view  of  the  subject,  the  commoti  law  may  be 
cultivated  as  part  of  the  jurisprudence  of  the  United 
States.  In  its  improved  conditiou  in  England,  and  espe- 
cially in  its  improved  and  varied  condition  in  this  coun- 
try,  under  the  benign  influence  of  an  expanded  coounercer 


■  The  >c(  of  can^imi  oTMajr  ISlli,  18SB,  ch.  G8.  iradeteddielaniuofineMM 
jirocett,  except  the  style,  and  the  rDrmB  and  model  i>f  [irocceJing  in  the  ledenj 

fann[ibletathegupreinecouruorinwsnde<{uiif  in  [hosCBtaleBj  iind  decluvid  thai 
writi  of  citeciitidn,  and  otht^r  final  pnjceai  ia  the  fedei'al  courtfl  ihou14.  ex- 
cept as  to  Blyle,  be  the  sonic  in  rach  slate  as  were  then  (May,  1828,)  used 
in  the  caurte  of  eurh  slates,  and  with  pnwer  in  (he  federal  enirts,  in  (heir  dis- 
mtion,  to  aJtcr  choir  final  process  so  ^  as  to  conform  it  to  the  future  i;h«iigc« 
in  that  process  in  ihr  stalo  cnurts.  The  practice  of  the  lupr^me  couns  of  the 
(laces  in  ute  in  September,  1789,  nns  adopced,  subjecC  to  oJletatioiu  hy 
the  federal  courts.  1  Painc'$  Rep.  428,  429.  Weyman  t.  Souihaid,  10 
Wkiaton,  1.  31,  32.  51.  1  Peleri'  Cir.  Rep.  1.  B«ti  *.  Haughten.  9  Piltrt' 
If.S.Jiep,  329. 359—361,  Those  mcideiiendfornjii  of  pruceeding remain  unaffected 
by  subwqurni  tiaie  regitlaHont  on  the  subject,  for  the  act  of  congress  did  not 
adopt  prospi>otively  such  alterations  as  the  states  might  ofierwards  make-  Lane 
».  Townsond,  Ware't  Rtp.  280.  When,  thercr<irc,  ihc  slate  of  Tgnnewee,  by 
net,  in  1820,  allowed  Unds  «old  on  eiccution  to  be  redeemed  on  certain  Icitdb,  it 
mu  held  that  lands  thereafter  sold  on  execution  under  Ibdcial  pruccss,  were  not 
tedeemable  under  the  proviaiona  uf  the  stacuie,  for  state  legislation  tansoc  inter- 
fcre  with  tlie  process  of  the  ii-dcial  courts.  Polk  t.  Douglass,  6  Verger,  309- 
Ro«9  V.  Davol,  13  Peferi,  45.  S.  P.  The  federal  couru  follow  the  decisions  of 
the  state  cnurta  on  the  eonslnclian  of  siaie  laws,  unless  ibcy  come  in  conflict  wilh 
the  constitution  or  lows  of  the  Uniled  Suics.  10  WheaUm,  159.  1  Paine"* 
Rep.  564.  They  follow  also  those  statutes  of  the  several  sintea,  which  preacribe 
rules  of  evidence  in  civil  cases,  in  irialii  at  common  law.  M'Neil  v.  Holbrook, 
■  12  Pelert,  84.  The  state  laws  which  arc  made  rules  of  decision  in  the  federal 
courts,  are  those  which  apply  lo  right$  of  person  and  property.  United  Stale! 
V.  Wnnann,  1  Gall.  18.  Mayer  v.  Foulkrod,  4  Waik.  Cir.  Rep.  349.  See 
also,  in/ri,  vol.  4.  278,  noie.  Stale  laws  limihag  actions  snd  executions  od 
judgments  STo  nUos  of  property  and  become  nilei  of  decisioo  ia  the  ledenl  coorUr 
^ois  V,  Duval,  13  Peter;  45. 
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of  enlightened  justice,  of  republican  principles,  and  of 
sound  philosophy,  the  common  law  hats  become  a  code 
of  matured  ethics,  and  enlarged  civil  wisdom,  admirably 
adapted  Ito  promote  and  secure  the  freedom  and  happi- 
ness of  social  life.  It  has  proved  to  be  a  system  replete 
with  vigorous  and  healthy  principles,  eminently  condu- 
cive to  the  growth  of  civil  liberty ;  and  it  is  in  no  instance 
disgraced  by  such  a  slavish  political  maxim  as  that  with 
which  the  Institutes  of  Justinian  are  introduced.*  It  is 
the  common  jurisprudence  of  the  people  of  the  Uni- 
ted States,  and  was  brought  with  them  as  •colonists  •343 
from  England,  and  established  here,  so  far  as  it  was 
adapted  to  our  institutions  and  circumstances.  It  was 
claimed  by  the  congress  of  the  United  Colonies,  in  1774, 
as  a  branch  of  those  "indubitable  rights  and  liberties  to 
which  the  respective  colonies  are  entitled."**  It  fills  up 
every  interstice,  and  occupies  every  wide  space  which 
the  statute  law  cannot  occupy.  Its  principles  may  be 
compared  to  the  influence  of  the  liberal  arts  and  sciences ; 
adversis  pcTfugium  ac  solatium  prcebent ;  delectant  domi,  nan 
impediunt/oris  ;  permctant  nobiscum,  peregrinantur^  rustieanr 
lur.  To  use  the  words  of  the  learned  jurist  to  whom  I 
have  already  alluded,®  "  we  live  in  the  midst  of  the  com- 
mon law,  we  inhale  it  at  every  breath,  imbibe  it  at  every 
pore ;  we  meet  with  it  when  we  wake,  and  vheh  we  lay 
down  to  sleep,  when  we  travel  and  when  we  stay  at 


*  Quodprineipi  pUteuitf  legis  habet  vigorem,    Inst.  1,2.  6. 

^  DeclareUion  of  rights  of  October,  14/^,  1774.  JoumaU  of  Congreu,  vol. 
i.  p.  28. 

c  Du  Ponceau  on  Jurisdiction^  p.  91.  See,  also,  1  Story^s  Comm.  on  th4 
Consiiiutionf  140, 141.  Vol.  ii.  p.  264 — 263.  The  learned  commentator,  in  the 
volume  last  cited,  ably,  and  in  my  opinion,  satis&ctorily  contends,  that  the  com- 
mon  law,  in  the  absence  of  positive  statute  law,  regulates,  interprets,  and  controls 
the  powers  and  duties  of  the  court  of  impeachments  under  the  constitution  of  the 
United  States ;  and  though  the  common  law  cannot  be  the  foundation  of  a  juris- 
diction, not  given  by  the  constitution  or  laws,  that  jurisdiction,  when  given,  at- 
taches, and  is  to  be  exercised  according  to  the  rules  of  the  common  law.  Were 
it  otherwise,  there  would  be  nothing  to  exempt  us  from  an  tbsolote  despotism  of 
opinion  and  pnotice. 
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home ;  and  it  is  iaterwoveo  with  the  very  idiom  thai  w» 
speak ;  and  wc  cannot  learu  aiioUier  system  of  laws» 
without  learning,  at  the  sacnc  time,  anotlier  language-" 

II.  The  jurisdiction  of  the  federal  courts  ratione  perto^ 
narvn,  and  depending  on  the  relative  charucier  of  tbfr 
litigant  panics,  has  been  the  subject  of  much  judicial  dis- 
cussion. The  constitution  gives  jurisdiction  to  the  fede- 
ral courts  of  all  suits  between  aUent)  and  citizens,  and- 
between  resident  citizens  of  different  states,"  and  we  hava 
a  scries  of  judicial  decisions  on  that  subject.  If  the  casft 
arises  under  the  constitution,  laws,  or  treaties  of  the 
Union,  it  is  immaterial  who  may  be  parties,  for  the  sub-* 
ject  matter  gives  jurisdiction  ;  and  if  it  arises  between 
ahens  and  citizens,  or  between  citizens  of  diflbrent  states^ 
it  is  immaterial  what  may  he  the  nature  of  the  contro* 
versj',  for  iho  character  of  the  parties  gives  jurisdiclion. 
jirudieUoB  In  Bingham  V.  Cahot,"  the  supreme  court  held,  that  it 
Kn  I.  ■  pu.  was  necessary  to  set  forth  the  citizenship  of  the  re- 

•344  spectivc  "parties,  or  the  alienage  when  a  foreigner 
was  concerned,  by  positive  averments,  in  order  to 
bring  the  case  within  the  jurisdiction  of  the  circuit  court ; 
and  that  if  there  was  not  a  sufficient  allegation  for  that 
purpose  on  record,  no  jurisdiction  of  the  suit  would  be 
sustained.  The  same  doctrine  was  maintained  in  Turner 
V.  EnvUk,"  and  in  Turner  v.  The  Bank  of  North  America  i^ 
and  it  was  declared,  that  the  circuit  court  was  a  court  of 
limited  jurisdiction,  and  had  cognizance  only  of  a  few 
cases  specially  circumstanced,  and  that  the  fair  presump- 
tion was,  that  a  cause  was  without  its  jurisdiction,  till  the 
contrary  appeared.  Upon  tliat  principle  the  rule  was 
founded,  making  it  necessary  to  set  forth,  upon  the  record 
of  the  circuit  court,  the  facts  or  circumstances  which  gave 


•  Les^o..  of  Butlor  v.  Kurnmunb,  4  Walk.  Cir.  Rip.  101. 
"  3  Dalla;  383. 
'  4  Ibid.  7. 
i  4  Ibid.  S. 
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jurisdiction,  either  expressly,  or  in  such  manner  as  to 
render  them  certain  by  legal  intendment.  It  is  neces- 
sary, therefore,  where  the  defendant  appears  to  be  a  citi- 
zen of  one  state,  to  show,  by  averment,  that  the  plaintiff 
is  a  citizen  of  some  other  state,  or  an  alien ;  or,  if  the 
suit  be  upon  a  promissory  note,  by  the  endorsee,  to  show 
that  the  original  payee  was  so ;  for  it  is  his  description, 
as  well  as  that  of  the  endorsee,  which  gives  the  jurisdic- 
tion. But  an  alien  cannot  sue  a  citizen  in  the  circuit 
court  of  the  United  States,  if  the  latter  be  at  the  time  a 
resident  in  a  foreign  country,  notwithstanding  he  has  pro- 
perty in  the  district  which  might  be  attached.  No  com- 
pulsory process,  under  the  judiciary  act  of  1789,  lies 
against  a  person  who  is  not  at  the  time  an  inhabitant  of,  ' 
or  is  not  found  in,  the  district  in  which  the  process  issues.* 

The  judiciary  act  of  17S9,  «ec.  11,  gives  jurisdiction  ^'"••"jjj: 
to  the  circuit  court  when  an  alien  is  a  party ;  and  it  was  f^rtmnxMum, 
decided  in  Mossman  v.  Higginson^  that  the  jurisdiction 
was  confined  to  the  case  of  suits  between  citizens  and 
foreigners,  and  did  not  extend  to  suits  between 
alien  and  alien  ;  and  *that  if  it  appeared  on  record  •345 
that  the  one  party  was  an  alien,  it  must  likewise 
appear  affirmatively  that  the  other  party  was  a  citizen. 
So,  again,  in  Course  v.  Steady^  it  was  decided  to  the  same 
effect.     The  principle  is,  that  it  must  appear  upon  the 
record,  that  the  character  of  the  parties  supports  the 
jurisdiction ;  and  the  points  in  that  case  were  rc-asserted 
in  Montalet  v.  Murray^^  and  in  Hodgson  v.  Bowerbank^^ 
and  in  Sullivan  v.  The  Fulton  Steam-Boat  Company  J    In 


■  Picquet  V.  Swan,  5  Masoti^t  Rep.  35. 

^  4  Dallas,  12. 

*  4  Ibid.  22.     The  omission  of  the  above  avennents,  or  any  other  requisite  to 
give  jurisdiction,  is  matter  of  substance,  and  not  cured  by  vja^jg^j^rvneiid-^ 
able  after  verdict.     1  Paine' t  Rep.  486. 594.    Jackson  v. 
U,  S.  Rep.  136. 

^  4  Cranch,  46.  •  5  Ibid.  303. 

^  6  Wheaton,  450.    Dodge  v.  Perkins,  4  Ma%<nC$  Rtp, 
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Maxjidd  V.  Lfty,*  tlie  question  of  juriadicUon  arising 
from  llie  character  of  the  parlies,  was  discussed  in  the 
circuit  court  in  Pennsylvania,  and  the  court  animad- 
verted severely  upon  an  attempt  to  create  a  juriBdiclion 
by  fraud,  contrary  to  tlie  policy  of  the  constitution,  and 
the  law.  The  suit  was  an  ejectment  between  citizeDS  of 
the  same  slate,  to  try  title  to  land;  and  to  give  jurisdic- 
tion to  the  circuit  court,  a  deed  was  given,  collusively, 
and  without  any  consideration,  to  a  citizen  of  another 
state,  for  ilic  sole  purpose  of  making  him  a  nominal 
plaintiff,  in  order  to  give  iho  federal  court  jurisdiclion. 
The  court  dismissed  the  suit,  and  observed,  that  the  con- 
stitution and  laws  of  the  United  States  had  been  aasious 
to  define  by  precise  bouijJanes,  and  preserve  with  great 
caution,  the  line  between  the  judicial  authority  of  the 
Union,  and  that  of  the  individual  states.  No  contrivance 
to  defeat  the  law  of  the  land,  and  create  jurisdiction  by- 
fraud,  couUi  be  tolerated.''  But  if  a  citizen  of  one  state 
thinks  proper  to  change  liis  domieil,  and  remove  with 
his  family  to  another  state,  not  colourably,  but  perma- 
nently, and  with  a  bcmajide  intention  to  reside  there, 
•346  "even  though  his  object  was  to  avail  himself  of  the 
jurisdiction  of  the  federal  courts,  he  becomes  in- 
stantly a  citizen  of  the  other  state,  and  may  sue  as  such 
in  the  courts  of  the  United  States." 


■  4  Datta;  330.  Tbia  cue  wai  repudiated  by  Mr.  Justice  Slory,  in  Bri£g« 
T.  French,  2  Sunnifr,  257,  ae  being  erroneously  decided. 

"  The  Bumc  doctrine  was  held  by  Judge  Washington  in  Hunt  v.  McNeil, 
1  IVaii.  Cir.  C.  70,  83.  But  in  Briggs  v.  French,  2  Sampler,  251,  it  ww 
pozltledly  condernned,  ojid  thejudge  held  that  a  conveyance  of  land  by  a  citoen 
of  one  state  tn  a  citiienof  nnolher,  for  the  purpose  of  enabling  [he  Istter  UJ  tnaia- 
tain  B  suit  on  it  in  the  courts  of  the  United  States,  vested  n  legal  title,  sad  a 
stranger  not  claiming  under  either  of  the  parties,  had  no  right  to  inquire  into 
the  motive  of  the  conveynnce. 

'  Lessee  of  Cooper  v.  Galbmith,  3  Waii.  Cir.  Rep.  54C.  Case  v.  Clnke, 
5  Maton't  Rep.  70.  Cortlelt  v.  Pacific  Ins.  Co.  1  Faine'i  Sip.  594.  In 
Briggs  V.  Freneh,  2  Sumacr,  2^11,  it  was  held  that  it  -xaa  sufficient  to  give 
jiuudiction  to  the  icderal  count,  that  a  dtiten  of  one  ito^e  hiid  real!;,  and  iM>t 


i 
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The  doctrine  in  the  original  case  of  Bingham  v.  Cabot^ 
was  again  confirmed  in  Abercrombie  v.  Dupuis,*  with 
some  symptoms  of  reluctance  ;  and  it  would  seem,  that 
the  court  wa5  not  entirely  satisfied  with  the  precise  limits 
in  which  their  jurisdiction  had  been  circumscribed,  and 
embarrassed,  by  their  predecessors.  But  in  Strawbridge 
V.  Curtiss^  the  limitation  of  the  federal  jurisdiction  was 
considered  as  being  still  more  close  and  precise.  The 
supreme  court  declared,  that  where  the  interest  was  joint, 
and  two  or  more  persons  were  concerned  in  that  interest, 
as  joint  plaintiffs,  or  joint  defendants,  each  of  them  must 
be  competent  to  sue,  or  liable  to  be  sued,  in  the  federal 
courts  ;  and  the  suit  was  dismissed  in  that  case,  because 
some  of  the  plaintiffs  and  defendants  were  citizens  of  the 
same  state.*  The  next  case  that  arose  on  this  subject 
was,  whether  a  corporation  was  a  citizen  within  the 
meaning  of  the  constitution,  and  could  sue  in  the  federal, 
courts  in  consequence  of  its  legal  character ;  and  it  was 


merely  nominally  removed  from  one  state  to  another,  though  his  motiye  might 
have  been  to  prosecute  a  suit  in  the  coiuts  of  the  United  States.  It  was  suffix 
cient  if  the  plaintiff  was  in  fact  a  citizen  of  one  state  and  the  defendant  of 
another.    The  motive  of  the  removal  was  not  to  be  inquired  into. 

•  1  Cranch,  343. 

^  3  IHd,  267. 

«  But  the  circuit  court  of  the  United  States  is  not  deprived  of  its  jurisdiction 
arising  firom  the  character  of  the  party,  by  joining  with  an  alien  or  citizen  of 
another  state,  a  mere  nominal  party,  who  does  not  possess  the  requisite  cha- 
racter. 5  Cranchj  303.  8  Wheaton,  451.  1  Paine^i  Rep.  410.  It  has  like- 
^se  been  adjudged,  that  as  the  courts  of  Louisiana  do  not  proceed  according  to 
the  rules  of  the  common  law,  but  of  the  civil  law,  a  suit  may  be  brought  in  this 
federal  courts  by  a  resident  alien  against  one  of  two  obligors,  bound  severally  as 
well  as  jointly,  who  resides  in  Louisiana,  though  the  other  obligor  resides  in 
another  state.  The  rule  in  chanceiy  and  in  the  civil  law  is,  that  if  the  court  cbb 
make  a  decree  according  to  justice  and  equi^  between  the  parties  before  them, 
that  decree  shall  not  be  withheld  because  a  party  out  of  its  jurisdiction  is  not 
made  a  defendant,  although  he  must  have  been  united  in  the  suit  had  he  been 
within  reach  of  the  process  of  the  court.  This  was  the  principle  of  that  decision. 
Breedlove  v.  Nicolet,  7  Peters^  U.  8.  Rep.  413,  And  now  by  act  of  con- 
gress of  February  28th,  1839,  ch.  36,  if  there  be  several  defendants,  and  any  on0 
or  more  of  them  is  not  an  inhabitant  of  or  not  found  in  the  district  where  the  suit 
is  brought,  and  docs  not  voluntarily  appear,  the  court  may  entertain  jurisdicti<»ir 
and  proceed  against  the  parties  properly  before  it. 

Vol.  L  60 
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decided,  in  the  cases  of  the  Hope  Inttirance  Company  v. 
Bofirdiium,  and  of  the  Bunk  of  the  United  Siala  v.  2fc- 
rini'j-,'  that  a  corporation  aggregate  was  not,  io  its  cor- 
porate capacity,  a  citizen,  and  tliat  its  right  to  litigate  in 

the  federal  courts  depended  upon  tlie  character  of 
"347   •the  individuals  who  composed  the  body  politic, 

anil  which  character  must  appear  by  proper  aver- 
ments upon  llie  record."  But  a  corporation  aggregaie, 
composed  of  citizens  of  one  state,  may  sue  a  citizen  of 
another  stale  in  the  circuit  court  of  the  United  States. 
If  any  of  the  stockholders  are  citizens  of  the  same  state 
witli  die  defendant,  tlie  federal  courts  have  no  jurisdic- 
tion. And  tlic  rule  relative  to  suits  ori^nally  instituted 
in  the  courts  of  the  United  States,  requiring  oil  the  in- 
dividuals composmg  the  respective  parties,  to  possess 
die  requisite  character  to  give  tlie  court  jurisdiction,  ap- 
plies equally  to  suits  removed  from  the  state  courts.* 

With  respect  to  the  question  on  the  peculiar  right  of 
the  Bank  of  the  United  States  to  sue  in  the  federal  courts*, 
it  was  decided,  in  reference  to  the  first  Bank  of  the 
United  States,  that  no  right  was  conferred  on  that  bank 
by  its  act  of  incorporation  to  sue  in  those  courts.  It  bad 
only  the  ordinary  corporate  capacity  to  sue  and  be  sued  ; 
and  being  an  invisible  artificial  being,  a  mere  legal  entity, 
and  not  a  citizen,  its  right  to  sue  must  depend  upon  the 
character  of  the  individuals  of  which  it  is  composed. 
The  constitution  of  the  United  States  supposed  appre- 
hensions might  exist,  that  the  tribunals  of  the  states 
would  not  administer  justice  as  impartially  as  those  of 
the  nation,  to  parties  of  every  description,  and  therefore 
it  established  national  tribunals  for  the  decision  of  con- 


■  5  CrancA,  57.  61. 

'  In  Bn;iiliau]it  v.  Tb;  Bunk  of  Georgia,  I  Peteri  U.  S.  Rep.  238,  it  wbs 

ere  hold  tlut  u  bill,  tu  giic  jurisdiction,  muM  seals  that  tba  stockbolders  wgiq 

Liiens  of  G^fOrgin. 

'  Ward  V.  Anedondo,  I  Potiu'*  Rep.  110' 
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trovendes  between  aliens  and  a  citizen,  and  between 
citizens  of  diflferent  states.     The  persons  whom  a  cor- 
p(»ration  represents  may  be  aliens  or  citizens,  and  the 
controversy  is  between  persons  suing  by  their  corporate 
name  for  a  corporate  right,  and  the  individual  defendant. 
Where  the  members  of  the  corporation  are  aliens,  or 
citizens  of  a  different  state  from  the  opposite  party, 
they  come  •within  the  reason  and  terms  of  the  •SiS 
jurisdiction  of  the  federal  courts.     The  court  can 
look  beyond  the  corporate  name,  and  notice  the  character 
of  the  members,  who  are  not  considered,  to  every  intent, 
as  placed  out  of  view,  and  merged  in  the  corporation. 
Incorporated  aliens  may  sue  a  citizen,  or  the  incorpo- 
rated citizens  of  one  state  may  sue  a  citizen  of  another 
state,  in  the  federal  courts,  by  their  corporate  name,  and 
the  controversy  is  substantially  between  aliens  and  a 
citizen,  or  between  the  citizens  of  one  state  and  those  of 
another.    In  that  case,  the  president,  directors,  and  com- 
pany, of  the  Bank  of  the  United  States  averred,  that 
they  were  citizens  of  Pennsylvania,  and  that  the  defend- 
ants were  citizens  of  Georgia ;  and  this  averment,  not 
traversed  or  denied,  was  sufficient  to  sustain  the  suit  in 
the  circuit  court.     In  suits  by  the  Bank  of  the  United 
States  of  1816,  such  an  averment  is  not  necessary,  be- 
cause the  act  incorporating  the  bank*  authorizes  it  to  sue 
and  be  sued  in  the  circuit  courts  of  the  United  States,  as 
well  as  in  the  state  courts.     Without  such  an  express 
provision,  it  would  have  been  difficult  for  the  Bank  of  the 
United  States  ever  to  have  sued  in  the  federal  courts,  if 
the  fact  of  citizenship  of  all  the  members  was  to  be 
scrutinized,  for  there  were  probably  few  or  no  states  which 
had  not  some  stockholder  of  the  bank  a  resident  citizen.^ 
It  was  indispensable  for  congress  to  have  provided  spe- 

*  Aei  of  Congrtu,  April  10,  1816,  sec.  7. 

^  Osborn  ▼.  United  States  Bank,  9  WkeaUm,  738.     United  States  Bank  v. 
Planter's  Bank^  9  WheaUmt  904. 
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cially  for  a  jurisdiction  over  suits  in  wliich  the  bank  was 
conccrued,  or  no  jurisdiction  could  well  have  been  sus- 
tained. It  was  truly  observed  by  the  BUpreme  court, 
that  if  tlie  Bank  of  the  United  States  could  not  sue  a 
person  who  was  a  citizen  of  the  same  state  with  any  one 
of  its  members,  in  the  circuit  courts,  tliis  disability  would 
defeat  the  power. 

A  trustee  who  holds  the  legal  interest,  is  compe- 
•349  tent  to  'sue  in  right  of  liis  own  character  as  a  citizen 
or  alien,  as  the  case  may  be,  in  the  federal  courts, 
and  without  reference  to  the  character  or  domicil  of  his 
cestui  que  trust,  unless  he  was  created  trustee  for  the  fraudu- 
lent purpose  of  giving  jurisdiction,*  This  rule  equally 
applies  to  executors  and  administrators,  who  are  consi- 
dered as  tlie  real  parties  in  interest ;  but  it  does  not  apply 
to  the  case  of  a  general  assignee  of  an  insolvent  debtor, 
and  he  cannot  sue  in  the  federal  courts,  if  his  assignor 
could  not  have  sued  there.  The  11th  section  of  the  ju- 
diciary act  will  not  permit  jurisdiction  to  vest  by  the  ais- 
signment  of  a  chose  in  action,  (cases  of  foreign  bills  of  ex- 
change excepted,)  unless  the  original  holder  was  entitled 
to  sue ;  and  whether  the  assignment  was  made  by  the 
act  of  the  parly,  or  by  operations  of  law,  makes  no  diffe- 
rence in  tlie  case.  An  executor  or  administrator  is  not 
an  assignee,  within  the  meaning  of  the  11th  section  of 
the  judiciary  act.'' 

With  respect  to  the  District  of  Columbia,  and  to  the 
territorial  districts  of  the  United  States,  they  are  not  statea, 
within  the  sense  of  the  constitution  and  of  the  judiciary 
act,  so  as  to  enable  a  citizen  thereof  to  sue  a  citizen  of 
one  of  tlie  states  in  the  federal  courts.  However  extra- 
ordinary it  might  seem  to  be,  that  the  courts  of  the  Uni- 


■-  Emoi?,  8  Wkca- 
n,  cia. 
*  Sbto  t.  rUot,  G  Cranch,  333.    Mayer  v.  Foulkrod,  i  WaA.  Cir.  Sep.  349. 
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ted  States,  wbch  were  open  to  aliens,  and  to  the  citizens 
of  every  state,  should  be  closed  upon  the  inhabitants  of 
those  districts,  on  the  construction  that  they  were  not 
citizens  of  a  stcUCy  yet,  as  the  court  observed,  this  was  a 
subject  for  legislative,  and  not  for  judicial  considera- 
tion.* 

•If  the  jurisdiction  of  the  circuit  court  between  •360 
citizens  of  different  states  has  once  vested,  it  is  not 
divested  by  a  subsequent  change  of  domicil  of  one  of  the 
parties,  and  his  removal  into  the  same  state  with  the  ad- 
verse pBityy  pendente  lite.^  The  jurisdiction  depends  upon 
the  state  of  things  at  the  time  the  action  is  brought  So, 
an  endorsee  of  a  note,  who  resides  in  one  state,  may  sue 
his  immediate  endorser,  who  resides  in  another  state, 
though  that  immediate  endorser  and  the  maker  be  resi- 
dents of  the  same  state.  The  endorsement  is  a  new  con- 
tract between  the  parties  to  the  record,  quite  distinct  from 
the  original  note.* 

The  case  of  Osbom  v.  The  Bank  of  the  United  States,^  jnrMktioo 
brought  into  view  important  principles  touching  the  con-'uiMM^aud, 
stitutional  jurisdiction  of  the  federal  courts,  where  a  state  par^  m  t*- 
claimed  to  be  essentially  a  party.     The  court  decided, 
that  the  circuit  courts  had  lawful  jurisdiction,  under  the 
act  of  congress  incorporating  the  naticxial  bank,  of  a  bill 
in  equity  brought  by  the  bank  for  the  purpose  of  protect- 
ing it  in  the  exercise  of  its  franchises,  which  were  threat- 
ened to  be  invaded  under  a  law  of  the  state  of  Ohio ;  and 
that  as  the  state  itself  could  not  be  made  a  party  defend^ 
ant,  the  suit  might  be  maintained  against  the  officers  and 


■  The  term  §t<Ue  in  the  sense  of  the  constiltttion,  applies  only  to  the  memberti 
of  the  American  confederacy,  and  does  not  extend  to  a  territory  of  the  United 
States.  Seton  v.  Hanham,  R,  M.  CharltotCi  Oeo,  Rep.  374.  Hepburn  v.  Ellxey, 
2  Cranchf  445.    Corporation  of  New-Orleans  v.  Winter,  1  Wkealanf  dl. 

^  Morgan  v.  Morgan,  2  WheaioHf  290.  Clarke  v.  Mathewson,  12  Peiert, 
164. 

^  Young  V.  Bryan,  6  Wheaton,  146.    Mollan  v.  Torrance,  9  Wkeaton,  537. 

^  9  Wheaton,  738. 
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agents  of  ihe  state  who  were  ijitruslcd  with  ihc  execution 
of  such  laws. 

As  Uie  amcndracnl  to  tlie  coiislitution  prohibited  a  stale 
lo  be  made  a  parly  defendant  by  individuale  of  other 
states,  the  co\in  fell  tlie  pressure  and  difficulty  of  the  ob- 
jection, that  the  slate  of  Ohio  was  sub stanli ally  a  party 
■  defendant,  inasmuch  as  the  process  of  the  court  in  the 
suit  acted  chrcclly  upon  the  stale,  by  restraining  its  offi- 
cers from  cxeculing  a  law  of  the  stale.  The  direct  ioto- 
rcBt  of  die  state  in  the  suit  was  adniilted,  but  die  objec- 
tion, if  it  were  valid,  would  go,  in  its  consequences, 
"351  completely  lo  destroy  the  powers  of  "the  Union.  If 
the  federal  courts  had  nojurisdiclion,then  the  agents 
of  a  stale,  under  an  unconstitutional  law  of  the  state, 
might  arrest  the  execution  of  any  law  of  the  United  States. 
A  stale  might  impose  a  fine  or  penalty  on  any  jK^rsoii 
employed  in  the  execution  of  any  law  of  the  Union,  and 
levy  it  by  a  ministerial  officer,  without  ihe  sanction  even 
of  its  own  courts.  All  the  various  public  officers  of  the 
United  Stales,  such  as  the  carrier  of  the  mail,  ihe  col- 
lector of  the  revenue,  and  the  marshal  of  the  district,  might 
bfe  inhibited,  under  ruinous  penalties,  from  the  perform- 
ance of  their  respective  duties.  And  if  the  courts  of  the 
United  States  cannot  rightfully  protect  the  agents  who 
execute  every  law  authorized  by  the  constitution,  from 
the  direct  action  of  stale  agents  in  the  collection  of  penal- 
ties, they  could  not  rightfully  protect  those  who  execute 
any  law.  The  court  insisted,  that  there  was  no  such 
deplorable  failure  of  jurisdiction,  and  that  the  federal  ju- 
diciary might  rightfully  protect  those  employed  in  carry- 
ing into  esecution  the  laws  of  the  Union  from  the  attempts 
of  a  particular  slate,  by  its  agents,  to  resist  the  execution 
of  those  laws.  It  may  use  preventive  proceedings,  by 
injunction  or  otherwise,  against  the  agents  or  officers  of 
the  stale,  and  authorize  proceedings  against  the  very  pro- 
perty seized  by  the  agent ;  and  the  court  concluded,  that 
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a  suit  brought  against  individuals  fdr  any  cause  whatever, 
was  not  a  suit  against  a  sUUe^  in  the  sense  of  the  constitu- 
tion. The  constitution  contemplated  a  distinction  be- 
tween cases  in  which  a  state  was  interested,  and  those 
in  which  it  was  a  party ;  and  to  be  a  party  for  the  pur- 
pose of  jurisdiction,  it  is  necessary  to  be  one  upon  record. 
The  constitution  only  intended  a  party  on  record,  and  to 
be  shown  in  the  first  instance  by  the  simple  inspection 
of  the  record,  and  that  is  what  is  intended  in  aU  ca^s 
where  jurisdiction  depends  upon  the  party. 

The  question  of  jurisdiction  depending  upon  the  cha- 
racter and  residence  of  parties,  came  again  into  discussion 
in  the  case  of  The  Bank  of  the  United  States  v.  The 
Planter^s  *Bank  of  Georgia  ,*  and  it  was  decided  •SSS 
that  the  circuit  courts  had  jurisdiction  of  suits 
brought  by  the  Bank  of  the  United  States  against  a  state 
bank,  notwithstanding  the  state  itself  was  a  stockholder, 
together  with  private  individuals  who  were  citizens  of 
the  same  state  with  some  of  the  stockholders  of  the  Bank 
of  the  United  States.  It  was  declared,  that  the  state  of 
Georgia  was  not  as  a  state,  to  be  deemed  a  party  de- 
fendant, though  interested  as  a  stockholder  in  the  de- 
fence. The  state,  so  far  as  concerned  that  transaction, 
was  divested  of  its  sovereign  character,  and  took  that  of 
a  private  citizen,  and  this  principle  applies  to  every  case 
in  which  the  government  becomes  a  partner  iiv  any  trar 
ding  company.»> 

We  have  seen  how  far  the  courts  of  the  United  States 
have  a  common  law  jurisdiction ;  and  it  appears*  to  have 
been  wholly  disclaimed  in  criminal  cases ;  and  the  true 
distinction  would  seem  to  be,  that  all  federal  jurisdiction 


*  9  Wheaton,  904.  Bank  of  Kentucky  v.  Wister,  2  Peters*  U.  8.  Rep,  318. 
S.  P.  In  this  last  case  it  was  decided  that  an  incorporated  bank  was  suable, 
though  the  whole  property  and  control  of  the  bank  belonged  to  the  state  inoor- 
poradng  it. 

«»  Story,  J.,  a  Peters,  349. 
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in  civil  and  criminal  cases,  must  be  derived  from  the 
constitution  and  the  laws  made  in  pursuance  of  it ;  and 
that  when  the  jurisdiction  is  vested,  the  principles  of  the 
common  law  are  necessary  to  the  due  exercise  of  that 
jurisdiction.  We  have  seen,  likewise,  with  what  cau- 
tion, and  witliin  what  precise  limits,  the  federal  courts 
have  exercised  jurisdiction,  in  controversies  between 
citizens  and  aliens,  and  between  citizens  of  different 
etates.  In  the  next  lecture,  we  shall  enter  upon  a  par- 
ticular examination  of  the  powers  and  claims  of  the 
federal  courts,  relative  to  admiralty  ami  maritime  juris- 
diction. 


LECTURE  XVn. 

OP   THE   DISTRICT   AND   TERRITORIAL   COURTS   OF   THE 

UNITED   STATES. 

The  dlstiict  courts  act  as  courts  of  common  law,  and 
also  as  courts  of  admiralty. 

A  distinction  is  made  in  England  between  the  instance  v^"^ 

and  the  'prize  court  of  admiralty.  The  former  is  the  ordi-  Adminitj 
nary  adniiralty  court,  but  the  latter  is  a  special  and  ex-ir  tha^DSn 
traordinary  jurisdiction ;  and  although  it  be  exercised  by 
the  same  person,  it  is  in  no  way  connected  with  the  for- 
mer, either  in  its  origin,  its  mode  of  proceeding,  or  the 
principles  which  govern  it.  To  constitute  the  prize  court, 
or  to  call  it  into  action  in  time  of  war,  a  S£eci£d  commis-  i 

sion  issues,  and  the  court  proceeds  summarily,  and  is 
governed  by  general  principles  of  policy,  and  the  law  of 
nations.  This  was  the  doctrine  of  the  English  -court  of 
king's  bench,  as  declared  by  Lord  Mans&eld  in  Lindo  v. 
Hodney  f"  and  though  some  parts  of  his  learned  and 
elaborate  opinion  in  that  case  do  not  appear  to  be  very 
clear  and  precise  on  the  point  concerning  the  diflference 
in  the  foundation  of  the  powers  of  the  instance  and  of 
the  prize  court  of  admiralty,  yet  I  should  infer  from  it 
that  the  judge  of  the  English  admiralty  requires  a  special 
commission,  distinct  from  his  ordinary  commission,  to 
enable  him,  in  time  of  war,  to  assume  the  jurisdiction  of 
prize.  The  practice  continues  to  this  day,  of  issuing  a 
special  commission,  on  the  breaking  out  of  hostilities,  to  • 

the  commissioners  for  executing  the  office  of  lord  high 
admiral,  giving  them  jurisdiction  in  prize  cases.** 

•  Doug.  Rep.  613.  note. 

^  Ex  parte  Lynch,  1  Maddock't  Rep.  15. 

Vol.  L  61  "  " 
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The  division  of  the  court  of  admiralty  into  two  courts 
I     is  said  not  to  have  been  generally  knomi  to  the  common 
L«^         lawyers  of  England  before  the  case  of  Lmdo  v.  Rtidruy  ; 
\     and  yet  it  appears,  from  the  research  made  in  dial  case, 
that  the  prize  jurisdiction  was  established  from  the  ear- 
hest  i)eriod3  of  the  Englisli  judicial  history-     The   in- 
stance court  is  the  ordijiary  and  appropriate  court  of 
admiralty,  and  takes  cognizance  of  the  general  subjects 
of  admiralty  jurisdiction,  and  it  proceeds  according  to 
s^/^  j      the  civil  and  maritime  law.     The  prize  court  has  eschi- 
'       BJvc  cogniziince  of  matters  of  prize  and  matters   inci- 
dental thereto,  and  it  proceeds  to  hear  and  determine 
according  to  the  course  of  the  admiralty  and  the  livw  of 
nations.     The  disdncdon  between  these  two  courts,  or 
rather  between  these  two  departments  of  the  same  court, 
is  kept  up  throughout  all  the  proceedings  ;  and  the  ap- 
peals from  the  decrees  of  these  two  jurisdictions  are  dis- 
tinct, and  made  to  separate  tribunals.     The  appeal^fipm 
/    the  instance  court  lies  to  delegates,  but  from  the  prize 
''  court  it  hes  to  the  lords  commissioners  of  appeals  in  prize 

'  causes,  and  who  arc  appointed  for  that  special  purpose. 
Such  is  the  distinction  in  England  between  the  instance 
and  the  prize  court  of  admiralty  ;  and  in  the  case  of  Ex 
parte  Lijrtch,'^  it  was  held,  that  the  jurisdiction  of  the  admi- 
ralty as  a  prize  court,  did  not  cease  with  the  war,  but 
extended  to  all  the  incidents  of  prize,  and  to  an  indefinite 
period  after  the  war.  It  remains  to  see  how  far  that 
distinction  is  known  or  preserved  in  the  jurisdiction  of 
our  district  courts. 

It  is  said  by  a  judge,  who  must  have  been  well  ac- 
quainted with  this  subject,  (for  he  was  registrar  of  a 
•  colonial  court  of  admiralty  before  our  revolution,)  that 

this  distinction  between  the  instance  and  the  prize  court 
was  not  known  to  our  admiralty  proceedings  under  the 

'  1  MaddMk',  Rep.  15, 
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colony  administrations.*  In  the  case  of  Jennings  v. 
Carson^^  the  district  court  of  Pennsylvania,  in  1792,  de- 
cided, that  prize  jurisdiction  was  involved  in  the  general 
delegation  of  admiralty  and  maritime  powers,  and  that 
congress,  by  the  judiciary  act  of  1789,  meant  to  convey 
to  the  district  courts  all  the  powers  appertaining  to  admi- 
ralty and  maritime  jurisdiction,  including  that  of  prize. 
Prize  jurisdiction  was  inherent  in  a  court  of  admiralty,  \ 
though  it  was  of  course  a  dormant  power  until  called 
into  activity  by  the  occurrence  of  war. 

But  notwithstanding  this  early  decision  in  favour  of  Di,t,ict 
the  plenary  jurisdiction  of  the  district  courts  as  courts  of  equJu^  S! 
admiralty,  there  was  great  doubt  entertained  in  this  coun-  pri^tcoltfu. 
try,  about  the  year  1793,  whether  the  district  courts  had 
jurisdiction  under  the  act  of  congress  of  1789,  as  prize 
courts.  The  district  court  of  Maryland  decided  against 
the  jurisdiction,  and  that  decree  was  aflSrmed  on  appeal 
to  the  circuit  court,  on  the  ground  that  a  prize  cause  was 
not  a  civil  cause  of  admiralty  jurisdiction,  but  rested  on 
XhejiLs  belli  J  and  that  there  was  no  prize  court  in  existence 
in  the  United  States.  The  same  question  was  carried 
up  to  the  supreme  court  of  the  United  States  in  February, 
1794,  in  ihe  case  of  Glass  v.  The  sloop  Betsey^^  and  was 
ably  discussed.  The  supreme  court  put  an  end  at  once 
to  all  these  difficulties  about  jurisdiction,  by  declaring 
that  the  district  courts  of  the  United  States  possessed  all 
the  powers  of  courts  of  admiralty,  whether  considered  as 
instance  or  as  prize  coiuts. 

In  the  case  of  The  Emtdousy'^  the  circuit  court  in  Mas- 
sachusetts was  inclined  to  think,  that  the  admiralty,  from 
time  immemorial,  had  an  inherent  jurisdiction  in  prize, 
because,  if  we  examine  the  most  venerable  relics  of  an-  . 
cient  maritime  jurisprudence,  we  shall  find  the  admiralty 


*  1  Peters'  Adnu  Rep,  5,  6.  *  1  Peters'  Adm.  Rep.  1. 

<  3  DaUat,  6.  *  1  GaUison,  563. 
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in  possession  of  prize  Jurisdicuon,  indopfindenl  of  aaf 
known  special  commis&ion.  It  seems  lo  bavo  always 
consUtuieii  an  ordiDaiy,  and  nol  an  cxtroariiinaryi 
•350  branch  of  the  admiralty  powers;  •and  it  is  to  b4 
observed,  tbat  Lord  Mansfield  leaves  ihe  point  ufta 
certain,  whether  the  prize  and  iho  instance  jurisdictiona 
were  coeval  in  antiquity,  or  whether  the  former  was  con- 
stituted by  s]x;cial  commission.  Be  that  as  il  may,  tliw 
equal  jurisdiction  of  the  admiralty  in  this  country,  as  an 
instance  anil  as  a  prize  court,  is  now  definitively  settled  ; 
and  if  the  prize  brunch  of  llie  jurisdiction  of  the  admi- 
ralty be  uot  known  in  time  of  peace,  it  is  merely  bccai 
its  powers  lie  dormant,  from  the  want  of  business  to 
tlicm  into  action. 

There  is  no  pretence  oF  claim  on  the  part  of  courts  of 
common  law,  to  any  share  in  tlic  prize  juriiidictJon  of  the 
courts  of  admiralty.  It  is  necessarily  and  completely  ex- 
clusive ;  and  we  will  first  take  a  view  of  the  jurisdiction 
and  powers  of  the  district  courts  in  prize  cases,  and  then 
of  their  ordinary  admiralty  jurisdiction.  As  prize  ques- 
tions are  applicable  to  a  state  of  war,  and  are  governed 
chiefly  by  the  rules  of  the  law  of  nations,  and  the  usages 
and  practices  of  the  maritime  powers,  I  do  not  propose 
lo  enlarge  on  that  subject.  My  object  will  be,  to  ascertain 
the  exact  jurisdiction  of  the  district  court,  in  all  its  vari- 
ous powers  and  complicated  cliaracter.  I  shall  consider, 
(1.)  Its  character  as  a  prize  court.  (2.)  As  a  court  of 
criminaljurisdiction  in  admiralty.  (3.)  The  division  line 
between  the  admiralty  and  the  courts  of  common  la\r. 
(4.)  Its  powers  eis  an  instance  court  of  admiralty.  (5.)  Its 
jurisdiction  as  a  court  of  common  law,  and  clothed  also 
with  special  powers. 
FriuCoatu      (^■)  Ji'TisSiclwn  of  the  prizc  courts. 

The  ordinary  prize  jurisdiction  of  the  admiralty  extends 
to  all  captures  in  war,  made  on  the  high  seas.  1  know 
of  no  other  definition  of  prize  goods,  said  Sir  Willieuu 
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Scott,  in  the  case  of  the  Two  Friends^^  than  that  they 
a/N  are  goods  •taken  on  the  high  seas,ytfre6e/Zi,  out  of  the  •SS? 
hands  oif  the  enemy.  The  prize  jurisdiction  also  ex- 
tends to  captures  in  foreign  ports  and  harbours,  and  to 
captures  made  on  land  by  naval  forces,  and  upon  sur- 
*^  I  renders  to  navaHbrces,  either  solely,  or  6y  joint  operation 
with  land  forces.**  It  extends  to  captures  made  in  rivers, 
ports,  and  harbours,  of  the  captor's  own  country.  But 
as  to  plunder  or  booty  in  a  mere  continental  land  war, 
without  the  presence  or  intervention  of  any  ships  or  their 
crews,  Lord  Mansfield  admitted,  in  Lindo  v.  Rodney, 
there  was  no  case,  or  authority,  or  principle,  to  enable 
him  to  bring  it  within  the  cognizance  of  a  prize  court.® 
The  prize  court  extends  also  to  all  rgnsom  bills  upon  cap-  VX 
tures  at  sea,  and  to  money  received  as  a  ransom  or  com- 
mutation, on  a  capitulation  to  naval  forces  alone,  or  jointly 
with  land  forces.*^  The  federal  courts  have  asserted  for 
the  prize  courts  in  this  country,  a  jurisdiction  equally  as 
ample  and  extensive  as  any  claimed  for  them  in  England. 
In  the  case  of  the  EmulouSf^  though  the  court  gave  no 
opinion  as  to  the  right  of  the  admiralty  to  take  cognizance 
of  mere  captures  made  on  the  land,  exclusively  by  land 
forces,  yet  it  was  declared  to  be  very  clear,  that  its  juris- 
diction was  not  confined  to  captures  at  sea.  It  took  cog- 
nizance of  all  captures  in  creeks,  havens,  and  rivers,  and 
also  of  all  -captiures  made  on  land,  where  the  same  had 
been  made  by  a  naval  force,  or  by  co-operation  with  a 
naval  force ;  and  this  exercise  of  jurisdiction  was  settled 
by  the  most  solemn  adjudications.     A  seizure  may  there^ 


•  1  Rob,  Rep.  228. 

^  Lindo  V.  Rodney,  Doug,  Rep,  613,  note. 

c  In  the  case  of  Alexander  v.  the  Duko  of  Wellington,  2  Ruu.  Jjr  Mylntf  35/ 
Lord  Brougham  said  that  military  prize  rests  upon  the  same  principles  of  laiw  as 
prize  at  sea,  though  in  general  no  statute  passes  with  respect  to  it. 

^  Ship*  taken  at  Oenoaf  4  Rob.  Rep.  388.  Anthon  v.  Fisher,  Doug,  Rtp* 
G49,  note.     Malssonnaire  v.  Keating.  2  Oallisont  325. 

•  1  Ga//««(m,563. 
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fore  be  made  in  port,  in  our  own  counuy,  as  prize,  ii' 
made  wliilc  the  property  was  water-borne.  Had  iL  been 
landed,  and  remained  on  land,  it  would  have  deserved 
consideration,  and  no  opinion  was  given,  whether  it  could 
have  been  proceeded  agtiiiiat  as  prize,  under  the 
"35S  admiralty  jurisd  iction,  or  whether,  "if  liable  to  sei- 
zure, and  condemnation  in  our  courts,  the  remedy 
ought  not  to  have  been  pursued  by  a  process  applicable 
to  municipal  con&sealions. 

It  is  understood  in  England,  that  the  adtpiraUy,  merely 
by  its  own  inherent  powers,  never  exercises  jurisdiclioii 
as  to  captures  or  seizures,  as  prize,  made  on  shore, 
without  the  co-operation  of  naval  forcesT"  In  the  case 
of  the  Oouer  Eems,  cited  by  Sir  Wilham  Scott  in  the  case 
of  the  Two  Frimii,'^  and  decided  by  the  highest  autho- 
rity, that  of  the  lords  commissioners  of  appeal,  in  17S4, 
it  was  held,  that  goods  taken  on  shore  as  prize,  where 
there  had  beea  bo  act  of  capture  on  the  high  seas,  w^ere 
not  to  be  considered  as  prize,  and  that  the  prize  courts 
had  no  jurisdiction  in  such  a  case.  But  it  is  admitted, 
that  if  the  jurisdiction  as  txice  attached,  and  the  goods 
have  been  taken  at  sea,  they  may  be  followed  on  shore 
by  the  process  of  the  prize  court,  and  its  jurisdiction, 
over  them  still  continues.  In  this  respect,  the  prize  court 
seems  more  extensive,  and  to  hold  a  firmer  jurisdiction, 
than  the  instance  court ;  for,  as  to  cases  of  wreck  and 
derelict,  if  the  goods  are  once  on  shore,  or  landed,  the 
cognizance  of  the  common  law  attaches.^ 

Though  the  prize  be  unwarrantably  carried  into  a 
foreign  port,  and  there  delivered  by  the  captors  upon 
security,  the  prize  court  does  not  lose  Jts  jurisdiction  over 
the  capture,  and  the  questions  incident  to  it."    So,  if  the 


•  1  Rob.  Rep.  238. 

«>  Th6  Two  Friends.  1  Rob.  Rep.  237,  2; 

*  The  PeacDck,  4  Rai.  Rep.  136. 
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-prize  be  lost  at  sea,  the  court  may,  notwithstanding, 
proceed  to  adjudication,  and  at  the  instance  of  the 
captors  or  the  claimants.'  It  has  jurisdiction  likewise, 
though  the  prize  be  actually  lying  within  a  foreign  neutral 
territory.  This  is  the  settled  law  of  the  prize  jurisdic- 
tion, both  in  England  and  in  this  country.  The  principle 
is,  that  the  possession  of  the  captor,  though  in  a  neu- 
tral country,  is  considered  to  be  the  possession  •of  •SSS 
his  sovereign  and  sub  potestate  curue.^  But,  it  is 
admitted,  that  if  possession  of  the  thing  seized  be  actually 
as  well  as  constructively  lost,  as  by  recapture,  escape, 
or  a  voluntary  discharge  of  the  captured  vessel,  the  juris- 
diction of  the  prize  court  over  the  subject  is  lost.  Though 
captured  property  be  unjustifiably  or  illegally  converted 
by  the  captors,  the  jurisdiction  of  the  prize  court  over  the 
case  continues ;  but  it  rests  in  the  sound  discretion  of  the 
court,  whether  it  will  interfere  in  favour  of  the  captors  in 
such  cases ;  and  it  is  equally  discretionary  in  all  cases 
where  the  disposition  of  the  captured  vessel  and  crew 
has  not  been  according  to  duty.*  The  prize  court  may 
always  proceed  in  renij  whenever  the  prize,  or  the  pro- 
ceeds of  the  prize,  can  be  traced  to  the  hands  of  any 
person  whatever ;  and  this  it  may  do,  notwithstanding 
any  stipulation  in  the  nature  of  bail  had  been  taken  for 
the  property.  And  it  is  a  principle  perfectly  well  settled, 
and  constantly  conceded  and  applied,  that  prize  courts 
have  exclusive  jurisdiction,  and  an  enlarged  discretion, 
as  to  the  allowance  of  freight,  damages,  expenses,  and 
costs,  in  all  cases  of  captures,  and  as  to  all  torts,  and 
personal  injuries,  and  ill  treatments,  and  abuse  of  power, 
connected  with  captures  jure  bdli;  and  the  courts  will 


*■  Tho  Susannah,  6  Rob.  Rep.  48. 

^   Vide  tupray  104. 

<^  The  Falcon,  6  Rob.  Rep.  194.  Tho  Pomona,  1  Dodion^t  Rep.  25.  L^Eole, 
6  Rob.  Rep.  220.  La  Dame  Cecilo,  6  Rt^,  Rep.  257.  The  Anhella  and 
Madeira,  2  Oalliton,  368. 
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frequently  award  largo  and  liberal  damages  in  those 
cases.' 

The  prize  courts  may  apply  coafiscaUon  by  ■way  ol 
penalty,  for  fraud  and  misconduct,  iti  respect  lo  pnx 
I   "360   perty  captured  'as  prize,  and  claimed  by  citizeo* 
or  neutrals.''     They  may  decree  a  forfeiture  of  ihft) 
rights  of  prize  against  captors  guilty  of  gross  irregulariljrj 
or  fraud)  or  any  criininal  conduct ;  and,  in  such  cases*, 
the  property  is  condemned  lo  the  government  generally." 
(2.)  Criminal  jurudictivn  of  tJie  adtntnilti/. 
m      The  ordinary  admiralty  and  maritime    jurisdictioBi 
w  exclusive  of  prize  cases,  embraces  all  civil  and  criminal 
cases  of  a  maritime  nature  ;  and  thougli  lliere  docs  nol 
seem  to  be  any  dilfieulty  or  doubt  as  to  the  proper  juris- 
diction of  the  prize  courts,  there  is  a  great  deal  of  un- 
settled discussion,  respecting  the  civil  and  criminal  juris- 
diction of  the  district  court  as  an  instance  court,  and 
possessing,  under  the  constitution  and  judiciary  act  of 
1789,  admiralty  and  maritime  jurisdiction. 

The  act  of  congress"*  gives  to  the  district  courts,  exclu- 
sive of  the  state  courts,  and  concurrendy  with  the  circuit 
courts,  cognizance  of  all  crimes  and  oSences  cognizable 
under  the  authority  of  the  United  States,  and  committed 
within  their  districts,  or  upon  the  high  seas,  where  only 
a  moderate  corporal  punishment,  or  fine  or  imprisonment, 
ia  to  be  inflicted.  This  is  the  ground  of  the  crimined 
jurisdiction  of  the  district  courts  ;  and  it  is  given  to  them 
as  district  courts ;  and  as  it  includes  the  minor  crimes 
and  offences  committed  on  the  high  seas,  and  cognizable 


•  Lo  Caui  V.  Eden,  Dang.  Rep.  5!H.  Tho  Amiiiblo  Nancy,  I  Faine't  Rtp. 
111.  ChamberliJn  v.  ChaniUcr,  3  MatOH'i  Rep.  S43,  S44.  I'TobobJc  cause  of 
•eiiurc  is  a  sufficient  «[cu«  in  thi-  caw  of  eapiuretjure  belli,  and  uj  [o  mai-ino 
tort*  gmcraJIv,  •»■  the  exercise  of  liellijteronl  righu  to  a  Jinjitfd  extent  under 
•IBtutu  pnn-isions.     Tho  Palmyra,  12  Wheaton,  1. 

"  Tlie  Johiin«n  Tholon,  G  Rob.  Rep.  72.     OjiicU  v.  Vignc,  15  Eati'i  Rep.  70. 

•  Ciue  of  the  George,  1  Wheatan,  408.     2  IVheaUm,  278.  S.  C. 
'  Ai:te/SeptenUitT2ilh,nBa,tec.9.Kidll. 
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in  the  courts  of  admiralty  under  the  English  law,  the 
district  courts  may  be  considered  as  exercising  the  crimi- 
nal jurisdiction  of  a  court  of  admiralty  in  those  cases. 
The  constitution  of  the  United  States  declares,  that  the 
judicial  power  of  the  Union  shall  extend  to  all_ cases  of 
admiralty  and  maritime  jurisdiction ;  and  it  has  been 
supposed,*  that  the  iederal  courts  might,  without 
*any  statute,  and  under  this  general  delegation  of  *36l 
admiralty  powers,  have  exercised  criminal  juris- 
diction over  maritime  crimes  and  offences.  But  the 
courts  of  the  United  States  have  been  reluctant  to  as- 
sume the  exercise  of  any  criminal  jurisdiction  in  admi-  {  "** 
ralty  cases,  which  was  not  specially  conferred  by  an  act 
of  congress.  In  the  case  of  The  United  States  v.  Jf  *  6r tZ/,** 
the  defendant  was  indicted  and  tried  in  the  circuit  court 
in  Philadelphia,  for  murder  committed  on  the  high  seas, 
and  the  jurisdiction  of  the  court  was  much  discussed.* 
One  of  the  judges  observed,  that  he  had  often  decided, 
that  the  federal  courts  had  a  common  law  jurisdiction  in 
criminal  cases ;  but  he  considered,  that  the  crime  charged 
(a  mortal  stroke  having  been  given  on  the  high  seas,  and 
the  death  in  consequence  of  it  happening  on  land)  was  • 
not  a  case  of  admiralty  and  maritime  jurisdiction,  within 
the  meaning  of  the  constitution^  or  of  the  Enghsh  admi- 
ralty law,  and  the  prisoner,  on  account  of  this  defect  of 
jurisdiction,  was  acquitted.  The  other  judge  of  the 
court  gave  no  opinion,  whether  that  case  was  one  of 
admiralty  and  maritime  jurisdiction,  upon  the  general 
principles  of  the  admiralty  and  maritime  law ;  and  he 
confined  himself  to  the  eighth  section  of  the  penal  act  of 
congress  of  April  30th,  1790,  ch.  9;  and  the  case 
charged  was  not,  by  that  act,  within  the  jurisdiction  of 
the  circuit  court. 


■  Du  Ponceau  on  JuriidUlion,  p.  59—61. 
«»  4  Dallas,  426- 
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Afterwards,  in  the  caac  of  Tfie  UnUed  States  v.  Berons," 
iIh3  siiprenie  coiin^  on  a  case  certified  from  tlie  Massa- 
chusetts circuit,  decided,  lliat,  even  admilling  that  the 
United  States  had  exclusive  jurisdiction  of  all  cases  of 
admiralty  and  maritime  juriadictioD,  and  admitting  that 
m  tBurdcr  committed  on  the  waters  of  a  slate  wliere  the 
tide  ebbs  and  Hows,  wiis  a  case  of  admiralty  and  mari- 
time jurisdiction,  yet  that  congress  had  not,  by  the  8th 
section  of  the  act  of  1790,  cb.  9.  "  for  the  punishment 
of  certain  crimes  against  the  United  States,"  conferred 
on  tlic  courts  of  the  United  Stales  jurisdiction  over 
•3(>2  •such  murder.  The  act  confined  the  federal  juris- 
diction to  murder  and  other  crimes  and  oflences 
committed  on  the  high  seas,  or  in  any  river,  harbour, 
basin,  or  bay,  out  of  the  jurisdiction  of  any  particular 
elate ;  and  the  murder  in  question  was  committcfl  on 
.board  of  a  ship  of  war  of  the  United  States  in  Boaton 
harbour,  and  within  the  jurisdiction  of  Massachusetts- 
There  was  no  doubt  of  the  competency  of  the  powers  of 
congress  to  confer  such  a  jurisdiction  in  the  case  of  m 
crime  committed  on  board  of  a  ship  of  war  of  the  United 
States,  wherever  the  ship  might  be  ;  but  no  such  power 
had,  to  that  extent,  been  as  yet  exercised  by  congress ; 
and  it  must  have  followed  of  course,  ia  that  case,  that 
the  state  courts  had  jurisdiction  of  the  crime  at  commoa 
law,  for  it  was  committed  within  the  territory  of  the 
state.  It  was  admitted  to  be  a  clear  point,  tliat  the  state 
courts  had  cognizance  of  crimes  and  oflences  committed 
upon  tide  waters,  in  the  bays  and  harboiirs  within  tfa^ 
respective  territorial  jurisdictions.  And  in  the  case  of 
The  Untied  Slates  v.  fVilcberger,*'  it  was  decided,  that  the 
courts  of  the  United  States  had  do  jurisdiction  of  the 
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crime  of  manslaughter  committed  by  the  master  upon 
one  of  the  seamen  on  board  a  merchant  vessel  of  the 
United  States,  lying  at  anchor  in  the  river  Tigris,  within 
the  empire  of  China,  because  the  act  of  congress  of  the 
30th  of  April,  1790,  ch.  9.  sec.  12.  did  not  reach  such  a 
case,  and  was  confined  to  the  crime  committed  on  the 
high  seas.  Upon  the  principle  of  that  decision,  the 
offender  could  not  be  judicially  punished,  except  by  the 
Chinese  government ;  and  it  was  said,  upon  the  argu- 
ment of  the  case,  that  China  disclaimed  the  jurisdiction. 
The  law  was  defective  upon  this  point,  and  a  remedy 
was  provided  by  the  act  of  congress  of  Sd  March,  1825, 
ch.  67.  sec.  6.  which  declared,  that  if  any  offence  shall 
be  committed  on  board  of  any  vessel  belonging  to  a 
citizen  of  the  United  States,  while  lying  in  a  foreign  port 
or  place,  by  any  one  of  the  crew  or  a  passenger,  on  any 
other  person  belonging  to  the  ship,  or  on  any  other 
passenger,  the  offence  shall  be  •cognizable  in  the  •SCS 
circuit  courts  of  the  United  States,  equally  as  if  it 
had  been  committed  on  board  of  such  vessel  on  the  high 
seas,  provided  that  if  the  offender  shall  be  tried  and 
acquitted  or  convicted  in  the  foreign  state,  he  shall  not 
be  subject  to  another  trial  here.  The  act  provided  also 
for  the  punishment  of  many  other  crimes  against  the 
United  States  committed  upon  the  high  seas,  or  in  any 
arm  of  the  sea,  or  in  any  river,  haven,  creek,  basin  or  bay, 
within  the  admiralty  jurisdiction  of  the  United  States* 
But  the  crimes  in  any  river,  bay,  &c.  to  be  cognizable, 
must  be  committed  out  of  the  jurisdiction  of  any  par- 
ticular state,  except  it  be  conspiracies  to  defraud  in- 
surers ;  and  it  further  provided,  that  the  act  was  not  to 
deprive  the  state  courts  of  jurisdiction  over  the  same 
offenDes.  As  the  state  courts  have  jurisdiction  of  offences 
committed  within  arms  of  the  sea,  creeks,  havens,  basins, 
and  bays,  within  the  ebb  and  flow  of  the  tide,  and  wkhin 
tlic  body  of  a  county ^  the  jurisdiction  of  the  circuit  courts 
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of  tlie  United  States  was  ooL  exteaded  by  iLo  statute  to 
those  cases.' 


•  t7iiiledSMtn>v.  (iniih.S  JlfaM>li'*JI«ii.  S90.  Thoaruof  Hmpna  orAprQ 
WUi,  179U,  ch.  U,  and  of  MoTPb  3d,  ISaS,  di.  61.  nn  iim  tvOrumlij  ]>^«>a  on 
thn  lulijiniif  the  n-iiniiial  JutiHlirliui  uf  tlie  tiliiilnJtv,  imrr  crtmra  cuiiimitlvd 
(HI  llin  hvfa  Hu.  Tlw8A,9tb,  inch,  HcIiukI  ISlJ.  .iwlHnH  uTtbeiicI  of  17911, 
jiniviilii  liir  llx!  ]>uiiiihiDMit  of  Rinnler,  luMmy,  and  DtbcT  t&j>IUl  md  nfeiiv 
uffiiutT*  cdmniitli-J  on  llie  bieb  ««*  "  bj  atiy  pcnuo  w  (iCTvuai,"  nithniM  con- 
fining ihe  pruvinion  spreifiosUy  In  Ainwrijiwi  ciliWM,  or  Ainiiriciui  vomkIb  ;  bmI 
;^C,  iinilcT  llml  alHliili!,  il  bu  Imn  ac^uilgHl  UiM  nUniy,  nunmincd  by  s  TtRcigwar 
on  ihe  ingfi  teat,  im  board  of  ■  ttHui-lbulun(>itgeic)autW7tuaubjtict4'ir>  fonrifni 
■late,  wu  nut  pmirj'  widiin  thni  lltB(l11>^  rmr  punlthsbli:  liy  die  emiru  at  tlw 
IlDitwl  Stntei.  (U.  SutH  t.  PnliiuT,  »  VIi^xaliiR,  fllD,  uul  wn  nTmi.  p.  186, 
JBT.)  B;  ilie  niDF  (laidie.  the  pUDufannni  of  mnlictnai  mumuiji  aa  dip  lit^ 
•BBS  it  cxpmulj  runAned  tu  th«  iiU'cnMt  ruuiniillod  Id  aii  Amcrwui  jublir  or 
frivnic  vwwL  t'niirr  dw  Odi  «oci.  nf  ibe  act  of  coogreM  of  Miirch  3il.  1«23, 
(a  provide  more  ^ccfaoj/j  /«r  (ie  ^tnuimnf  ef  tertaiH  crimn,  ■)'«.,  «idj 
oniiiKi>,  aucfa  HI  phiDderinf  lUinniBk  propBC^,  vjUtJUr  icjow  fr  oiore  AifA 
Vd'er  m(ir:t.  ii  pnniihuble  u  within  die  juritJiciion  of  dv  (edenl  coniti.  UniMid 
Suilui  T.  Combs,  13  />irferf.  75.  Thi!  4di,  Tdi  itnd  Slli  soFtlnnx  <^S  the  nrl  of 
lii'itt,  nrf  g(>n-m1  nj  lo  murder,  rap*"',  aiid  odjpr  npi^cilipd  cnnici,  iukI  iIk')'  uy^ptv, 
Bccui<dinf!  in  die  Icmuol'thcni,  "lo  any  pcnon  or  pvraoai,"  nidiuut  defining  tbe 
chanvliT  of  ihc  tpswI  on  hoard  of  uliich  die  rrime  may  be  commincd.  But 
the  Gtli  mtion  of  dw  aci  of  1SS5,  THpccdn;  rohhccy  on  die  hif^  sou,  oanfiDCs 
du-'juriiMlicuon  to  die  oflbnco  citinmitted  uii  board  of  any  Americori  ves^J,  v>d 
sidoM  dH^S^d  s«-[ion,reepcclingn«9Bulis»-ithinlcn[  to  commit  a  felony;  while 
on  tbu  odHT  )iand,  by  (he  S3il  Brclinn,  a  conipirary  on  die  high  bcoj  to  destroy 
any  vnacl  with  intent  to  injure  ihc  underwriter!,  is  tnadc  felony,  and  the  section 
it  general,  and  applies  to  all  |>ersniu. 

It  1:1  itifliciitt  Vt  undprslond  exactly  what  was  intended  by  ihi.i  diversity  of 
language  in  diflbitpnt  ipctiona,  being  general  in  one  and  specific  in  another,  su  far 
09  lliuK-  vurioui  M-ctioiM  liavo  not  been  construed  or  defined  by  judicial  decision*. 
Vfv  may  bafely  Fay,  tliat  to  far  aB  any  rrinie  committed  upon  tbu  high  seju,  no 
matler  by  wliom  iir  where,  amounts  lo  piracy  within  die  |)urvicw  of  the  law  of 
norions,  llirn)  can  be  no  doubt  of  the  jurisdiction  of  the  circuit  cuuits  of  the 
L'nittd  Stales.  (Sec  lU/irii,  p.  ISe,lS7.)  But  wlicrc  thocrinic  hasnoi  aitained 
dint  ■'  tmil  eniiiieiice,"  then  the  jurisdiction  can  only,  upon  pi-opcr  principles, 
ailnch  to  crimes  CMnmitted  b>'  American  dtiif  ns  upon  the  high  seas,  or  to  crime) 
comniitteil  in  or  upon  an  Anierican  vCBSel  on  the  high  aeai.  If  die  American 
citixcn  innnmits  die  criinc  on  the  high  ^eas,  on  board  of  a  foreign  vcsi^cl,  du.-  per- 
sunn]  jurisdiction  over  the  citi7«n  in  that  case,  if  it  exist  at  all,  must  be  cuncur- 
ti^t  with  dio  jurisdiedon  of  the  foreign  government  to  which  the  vessel  bclongi, 
or  by  who.H]  subjects  it  is  owned.  Umlcr  the  Rdi  sect,  of  the  act  of  April  30ib, 
1790,  if  an  oflcncc  be  committed  on  board  of  a  focoign  n'ssel  by  a  cidien  of  iho 
United  Slates,  or  on  board  uf  a  vessat  of  the  United  States  by  a  foreigner,  or  by 
a  ridzL'li  or  fiireigniT  on  Ivortl  of  a  piratical  ^'Cssel,  it  is  rognizablc  by  dw  couitd 
of  Ihii  t'liiieil  States.     L'niied  Stales  v.  lIoline»,  5  Wbeaion,  4IS. 

Tho  act  of  cougicss  uf  March  3d,  1335,  ch.  40,  aec.  1  and  S,  pUDiahea  rcvfdt 
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It  appears  from  these  cases,  that  though  the  general 
cognizance  of  all  cases  of  admiralty  and  maritime  juris- 
diction, as  given  by  the  constitution,  extends  equally  to 
the  criminal  and  civil  jurisdiction  of  the  admiralty,  as 
known  to  the  English  and  maritime  law  when  the  consti- 
tution was  adopted  ;  yet  that  without  a  particular  legis- 
lative provision  in  the  case,  the  federal  courts  do  not  ex- 
ercise criminal  jurisdiction  as  courts  of  admiralty  over 
maritime  offences.  In  the  case  of  The  United  States  v. 
Coolidgej*  it  was  insisted  that  the  admiralty  was  a  court 
of  extensive  criminal  jurisdiction,  and  that  ofiences  of  ad- 
miralty jurisdiction  were  exclusively  cognizable  by  the 
United  States ;  and  that  a  marine  tort  on  the  high  seas, 
as,  for  instance,  the  forcible  rescue  of  a  prize,  was  pun- 
ishable by  the  admiralty,  in  the  absence  of  positive 
law,  by  fine  and  imprisonment.  The  •decision  of  *364 
the  supreme  court  was  otherwise  ;**  and  it  seems 
now  to  be  settled,  that  the  federal  courts,  as  courts  of 
admiralty,  are  to  exercise  such  criminal  jurisdiction  as  is 
conferred  upon  them  expressly  by  acts  of  congress,  and 
that  they  are  not  to  exercise  any  other.  This  limitation 
does  not,  however,  apply  to  private  prosecutions  in  the 
district  court,  as  a  court  of  admiralty  or  prize  court,  to 
recover  damages  for  a  marine  tort  Such  cases  are  cog- 
nizable in  the  admiralty,  by  virtue  of  its  general  admi- 


ancl  mutiny,  or  attempU  at  the  same,  by  any  of  the  crew  of  any  American  vessel 
on  the  high  seas,  or  on  any  other  waters  within  the  admiralty  and  maritime  juri*- 
diction  of  the  United  States,  by  fine  and  imprisonment,  according  to  the  nature 
and  aggravation  of  the  offence ;  and  reduces  the  same  firom  the  grade  of  a  capi- 
tal offence.  On  the  other  hand,  the  act  renders  the  master  and  other  officers  of 
any  such  vessel,  at  any  such  place,  indictable  and  punishable  by  fine  and  impri- 
sonment, if,  without  any  justifiable  cause,  and  from  malice,  hatred,  or  revenge, 
they  beat,  wound,  or  imprison  any  of  the  crew,  or  inflict  any  cruel  and  unusual 
puni^tjunent  upon  them. 

«  1  Gallison,  488. 

^  1  Wkeaton,  415. 
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rally  jurisdictioa,  and  so  it  was  held  in  the  case  of  Tht 
Amiable  Nancys 

The  civil  jurisdiction  of  the  English  admiralty  is  ac- 
cording to  the  fbnns  of  the  civil  law,  and  befixe  a  single 
judge ;  but  the  criminal  jurisdiction,  in  which  all  mari- 
time felonies  are  tried,  is  in  the  court  of  admiralty  ses- 
sions, before  commissioners  of  oyer  and  terminer,  being 
the  judge  of  the  court  of  admiralty,  and  three  or  four  as- 
sociates. It  has  cognizance  of  all  critnes  and  offences 
committed  at  sea,  or  on  the  coasts,  out  of  the  body  of  a 
county ;  and  in  that  court,  the  proceedings  are  by  in- 
dictment and  trial  by  jury,  according  to  the  course  of  the 
common  law.^  The  criminal  jurisdiction  of  the  English 
admiralty  received  its  present  modification  by  the  act  of 
28  Hen.  VIII.  c.  16  ;  but  it  had  a  very  extensive  crimi- 
nal jurisdiction,  coeval  with  the  first  existence  of  the 

court.  It  proceeded  by  indictment  and  petit 
•366  •jury,  before,  and  independent  of,  the  statute  of 

Hen.  VIII. ;  and  all  criminal  ofiences  cognizable 
by  the  admiralty,  and  not  otherwise  provided  for  by 
positive  law,  are  punishable  by  fine  and  imprisonment*^ 
The  better  opinion,  however,  is,  that  the  ancient  conmion 
law,  or  primitive  criminal  jurisdiction  of  the  English  ad- 
miralty, has  become  obsolete,  and  has  not  been  in  exer- 

*  3  WheaioTif  546.  It  was  held,  in  Chamberlain  v.  Chandler,  3  Mason^s  Rep. 
242,  that  the  admiralty  had  jurisdiction  of  personal  torto  and  wrongs  committed 
on  a  paasenger  on  the  liigh  seas,  by  the  master  of  the  ship,  whether  the  tort»  were 
by  direct  force,  as  trespasses,  or  were  conspquential  iajuhes.  So,  in  Plummer  ▼. 
Webb,  4  Mason's  Rep.  380,  it  was  held,  that  a  father  or  master  might  sue  in  tiw 
admiralty  for  wages  earned  by  maritime  service,  and  for  torts  committed  on  the 
high  seas,  as  in  the  abduction  of  a  minor  or  apprentice,  per  quod  strvitium  enmir- 
tit.  If  the  tortious  act  happens  in  port,  but  is  a  continuing  injury  from  sea,  or  if 
there  be  a  trespass  at  sea,  upon  property,  and  continued  upon  land,  it  becomes  a 
maritime  tort  of  admiralty  jurisdiction.  The  courts  of  admiralty  may  award  con- 
sequential damages  in  cases  of  marine  tort,  (Betsey  Caine's  case,  2  Hagg.  Adm. 
Rep.  28;)  and  courts  of  common  law  have  also  jurisdiction,  concinrrently  with  the 
instance  court  of  admiralty  in  cases  of  marine  trespass,  free  from  the  question  of 
priie.     Percival  v.  Hickcy,  18  Johns.  Rep.  257. 

•»  4  B/acks.  Com.  2G5. 

*  4  Rob.  Rep.  74,  note. 
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cise  for  the  last  one  hundred  years ;  and  that  no  oflfence 
of  a  criminal  nature  can  be  tried  there,  which  does  not 
fall  widiin  the  jurisdiction  specially  conferred  by  the 
statute  of  Hen.  VIIL*  There  is,  therefore,  a  very  strong 
precedent  for  the  doctrine  of  the  supreme  court  of  the 
United  States,  which  refuses  to  the  federal  courts  any 
criminal  jurisdiction  in  admiralty  cases,  not  derived  from 
statute.  And  to  whatever  extent  the  criminal  jurisdic- 
tion of  the  admiralty  may  extend,  the  judiciary  act  of 
1789  provides,  that  the  trial  of  all  issues  in  fact  in  the 
district  courts,  in  all  causes  except  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  shall  be  by  jury. 

(3.)  Divinon  line  between  the  jurisdiction  of  the  admiraky. 
and  of  courts  of  common  law. 

There  has  existed  a  very  contested  question,  and  of  umiuofMi. 
ancient  standing,  touching  the  proper  division  or  bound-  riMiietioB. 
ary  line  between  the  jurisdiction  of  the  courts  of  common 
law  and  the  courts  of  admiralty.     The  admiralty  juris- 
diction in  England  originally  extended  |o  all  crimes  and 
oflfencesjcommitted  upon  the  sea,  and  in  all  ports,  rivers, 
and  arms  of  the  sea,  as  far  as  the  tide  ebbed  and  flowed. 
Lord  Coke's  doctrine  was,**  that  the  sea  did  not  include 
any  navigable  waters  within  the  body  of  a  county ;  and 
Sir  Matthew  Hale  supposed,*  that  prior  to  the  statute  of 
85th  Edw.  in.,  the  common  law  and  the  admiralty 
exercised  jurisdiction  concurrently  •in  the  narrow  •36& 
seas,  and  in  ports  and  havens  within  the  ebb  and 
flow  of  the  tide.    Under  the  statutes  of  13  R.  11.  c.  6. 
and  15  R.  II.  c.  3,  excluding  the  admiralty  jurisdictioD 
in  cases  arising  upon  land  or  water  within  the  body  of  a 
county,  except  in  caises  of  murder  and  mayhem,  there 
have  been  long  and  vexatious  contentions  between  the 


*  2  Bro.  Civ.  amd  Adm.  LaWf  appendix,  No.  3.     Opinion  of  Law  Qffieert  of 
the  CrofDUf  ibid, 
»»  4  Inst.  135. 
^  2  HaU's  P.  C.  ch.  3. 
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admiraltyand  the  common  law  courts.  On  the  sea  shore 
the  common  law  jurisdiction  is  bounded  by  low  water 
mark ;  and  between  high  and  low  water  mark,  where  the 
sea  ebbs  and  flows,  the  common  law  and  the  admiralty 
have  a.  divided  or  alternate  jorisdictJon." 

With  respect  to  the  admiralty  jurisdiction  over  arms 
of  the  sea,  and  bays  and  navigable  rivers,  where  the  tide 
ebbs  and  flows,  there  haa  been  great  difference  of  opinion, 
and  great  litigation,  in  the  progress  of  the  English  juris- 
prudence. On  the  part  of  the  admiralty,  it  has  been 
insisted^  that  the  admiralty,  continued  to  paseess  juris- 
diction in  all  ports,  havens,  and  navigable  rivers,  where  the 
sea  ebbs  and  flows  below  the  Brst  bridges.  This  seemed 
also  to  be  the  opinion  of  ten  of  the  judges  at  Westminster, 
on  a  reference  to  them  in  1713.*  On  the  part  of  the 
common  law  courts,  it  has  been  contended,  that  the 
bodies  of  counties  comprehended  all  navigable  rivers, 
creeks,  ports,  harbours,  and  arms  of  the  sea,  which  are 
so  narrow  as  to  permit  a  person  to  discern,  and  attest 
upon  oath,  any  thing  done  on  the  other  shore,  and  so 

as  to  enable  an  inquisition  of  facts  to  be  taken.* 
•367  In  •the  case  of  Bruce,  in   iSlS,''  all  the  judges 

agreed,  that  the  common  law  and  the  admiralty 
bad  a  concurrent  jurisdiction  in  bays,  haverre,  creeks, 
&c.,  where  ships  of  war  floated.  Tlje  high  sea^mean 
the  waters  of  the  ocean  without  the^^undary  of  any 
county,  and  they  are  within  the  exclusive  jurisdiction  of 
the  admiralty  up  to   high-water  mark    when  the   tide 


•  1  Blacki.  Com.  110.     Constubl. 
ton,  9  Lord  Raym.  1452.     2  EatV, 

'  Citod  in  AndrCK't  Rep.  333. 

*  King  V.  SoleRuard,  Aadren'i  Rep.  231.  Tho  rcioJutiim  of  the  judg. 
1633,cil«lin2£ro.  Ci>.  OBd^dm.  Lfl»,7e.  Sianlon,  J., /V(;.  .4Ar.  Cot 
3D9.8Ed.  II.  4  J«4(.  140.  Haiekiat' P.  C.h.  2.  c.  9.  sec.  14.  2  £o»<' 
C.  804,  5  IVhcafoa,  106,  iiole.  Con.  Dig.  tit.  Adm.  E.7. 14,  Bacaa't 
lit.  Adm.  A.     United  State,  v.  Gnijh,  5  Maton'i  Rep.  290. 

"  2  Leach't  Crom  Caiei,  1093,  ciue  353, 1th  edit. 
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is  fiill*  The  open  ocean  which  washes  the  sea-coast,  is 
used  in  contradistinction  to  arms  of  the  sea  enclosed 
within  the  fauces  terrct^  or  narrow  headlands  and  promon- 
tories ;  and  under  this  head  is  included  rivers,  harbours, 
creeks,  basins,  bays,  &c.,  where  the  tide  ebbs  and  flows. 
They  are  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States ;  but  if  they  are  within  the  body  of 
a  county  of  any  particular  state,  the  state  jurisdiction  at- 
taches.* 


•  HaUU  Hist.  p.  a  vol.  i*  p.  424.  Ibid,  vol.  ii.  p.  13. 18.  54.  3  Inst.  113. 
Constable's  <»9e,  5  Co,  106.  a.  Lord  Hale,  Harg.  L.  T.  ch.  4.  p.  10.  United 
Slates  V.  Gnish,  5  MeuofCa  Rep,  290.  In  the  United  States  district  court  for 
Connecticut,  January  7th,  1840,  in  the  case  of  Gedney  v.  Schooner  VAmiMtadj 
the  judge  held,  that  a  veisel  on  tide  waters,  offshore,  within  Montauk  Point,  and 
5  miles  firom  it,  and  13  miles  from  New-London,  and  a  half  a-mile  from  Lung- 
Island  shore,  and  not  in  any  known  harbour,  was  on  the  high  teat  and  within  the 
admiralty  jurisdiction.  The  high  seas  imported  the  open  ocean  without  the  faucet 
terra.  In  the  case  of  the  Public  Opinion^  (2  Hagg.  Adm.  Rep.  398,)  it  was 
held,  that  the  admiralty  had  not  jiurisdiction  of  a  case  arising  in  the  Humber, 
twenty  miles  firom  the  sea,  but  within  the  flux  and  reflux  of  the  tide,  because  it 
was  infra  eorput  comitatut. 

In  Thomas  v.  Lane,  2  Sumner* t  22.  1.  In  the  case  of  a  libel  for  a  maritime 
tort,  it  was  admitted  that  the  admiralty  had  no  jurisdiction  (^er  torts,  except 
those  that  were  maritime  or  committed  on  the  high  seas,  or  on  waters  within  the  > 
dfb  and  flow  of  the  tidCf  and  that  the  courts  of  common  law  denied  the  jurift>  I  ^^y^-^ 
diction,  if  the  waters  Bretnthin  the  bod^  ofa^oi^nty.  It  was  held,  however,  to  \ 
be  a  clear  point,  that  the  exception  did  not  apply  to  tide  toatert  in  foreign  eoun*- 
trietf  and  that  the  admiralty  jurisdiction  attached  to  tents  on  such  waters,  but  the 
libel  must  aver  that  the  trespass  was  on  tide  water  in  a  foreign  port,  and  it  can- 
not be  taken  by  intendment.  It  was  doubted  in  the  case  of  United  Statet  v. 
Pavit,  2  Sumnerf  482,  whether  a  place  at  Raiatea,  one  of  the  Society  Islands, 
within  a  coral  reef,  covered  at  hi^h  and  uncovered  at  low  water,  was  to  be  deemed 
the  high  seas  so  as  to  conR^r  criminal  jurisdiction,  for  a  place  may  at  high  water 
be  the  high  scasi,  and  at  low  water  strictly  part  of  the  land,  as  in  the  case  of  the 
aea  shore,  according  to  the  doctrine  in  Constable's  case,  5  Co.  106.  a.  It  was 
expressly  held  in  the  cases  of  United  States  v.  Ross,  1  Gall.  i2.  624,  and  in 
Uaitcd  States  v.  Pirates,  5  Whealonf  184,  that  a  vessel  lying  in  an  open  road- 
stead within  a  marine  league  of  the  shore,  was  upon  the  high  teatf  under  the  8th 
sect.  (^  the  act  of  30th  April,  1790,  ch.  9.  sect.  8.  so  as  to  give  jurisdiction  to 
the  courts  of  the  United  States.  The  high  seas  in  that  act  mean  any  waters  on 
the  sea-coast,  which  are  without  the  boundaries  of  low  water  mark.  And  yet 
a^in  it  was  held,  in  the  caae  of  the  United  States  v.  Robinson,  4  Masons  307, 
that  an  offence  committed  in  a  bay  entirely  landlocked  and  enclosed  by  reefs,  was 
not  committed  on  the  high  seas.  The  cases  are  so  conflicting,  that  it  seems  im" 
possible  to  arrive  at  any  definite  conclusions  on  the  subject. 

Vol.  L  63 
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The  extent  of  the  jurisdiction  of  llie  district  courts,  as 
courts  of  admiralty  and  maritime  jurisdiction,  was  very 
i'uUy  examined,  and  with  great  ability  and  research,  by 

)lhe  circuit  court  of  the  United  Stales  ibr  Massachusetts, 
in  the  casg^jjf  Dt  X-ario  v.  JBoi(.'  It  was  mainlaiDed, 
that  in  very  early  periods  the  admiralty  jurisdiction,  in 
t  civil  cases,  extended  to  all  roaritime  causes  and  contracts, 

o  and  in  criminal  cases  to  all  torts  and  offences,  as  well  in 
gorta  ajid  havens  within  the  ebb  and  flow  of  the  tide,  as 
upon  thejilgh  seas  ;  ami  tiiat  the  English  admiralty  wrs 
formed  u(X)n  liie  same  common  model,  and  was  co- 
extensive in  jmint  of  jurisdiction  with  the  maritime  courts 
(  or'tbc  other  commercial  powers  of  Europe.  It  was 
shown,  by  an  exposition  of  the  ancient  cases,  tliat  Lord 
Coke  was  mistaken,  in  his  attempt  to  confine  the  ancient 
jurisdiction  of  the  admiralty  to  the  hi^h  seas,  and    to 

exclude  it  from  the  narrow  tide  waters,  and 
•36S  'from  ports  and  havens.     The  court  agreed  with 

the  admiralty  civilians,  that  the  statutes  of  13  R. 
H.  and  15  IJ.  II.  and  2  H.  IV,,  did  not  curtail  this  ancient 
and  original  jurisdiction  of  the  admiralty,  and  that,  con- 
sistently with  those  statutes,  the  admiralty  might  exercise 
jurisdiction  over  torts  and  injuries  upon  the  high  sea^, 
and  in  ports  within  the  ebb  and  flow  of  the  tide,  and  in 
great  streams  below  the  first  bridges ;  and  also  over  all 
maritime  contracts,  as  well  as  over  matters  of  prise  and 
its  incidents.  It  appeared  from  an  historical  review  of 
the  progress  of  the  controversy  for  jurisdiction,  which 
lasted  for  two  centuries,  between  the  admiralty  and  the 
courts  of  common  law,  that  the  latter,  by  a  silent  and 
steady  march,  gained  ground,  and  extended  their  limits, 
until  they  acquired  concurrent  jurisdiction  over  all  mari- 
time causes,  except  prize  causes,  within  tlie  cognizance 
of  the  admiralty.     The  common  law  doctrine  was,  thSt 
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the  sea,  ex  vi  termini^  was  without  the  body  of  any  county ; 
but  that  all  ports  and  havens,  and  all  navigable  tide 
waters,  where  one  might  see  from  one  land  to  the  other 
what  was  doing,  were  within  the  body  of  the  county,  and 
under  the  exclusive  jurisdiction  of  the  common  law  courts. 
On  the  sea  shore  or  coast,  high  and  low-water  mark  de^ 
termined  what  was  parcel  of  the  sea,  and  what  was  the 
line  of  division  between  fhe  admiralty  and  the  courts  of 
la\y  ;  and  it  was  held  that  it  ought  to  be  so  considered, 
by  parity  of  reason,  where  the  tide  ebbs  and  flows,  in  ports 
and  havens  ;  and  that  the  admiralty  jurisdiction  extends 
to  all  tide  waters  in  ports  and  havens,  and  rivers  beneath 
the  first  bridges.  It  was  admitted,  however,  that  the 
common  law  originally  had  jurisdiction  on  the  high  seaSt 
concurrent  with  the  admiralty ;  and  that  in  cases  mani»- 
festly  within  the  admiralty  jurisdiction,  both  civil  and 
criminal,  the  common  law  now  claimed  concurrent  juris*- 
diction. 

The  result  of  the  examination  in  that  case  was,  that 
the  jurisdiction  of  the  admiralty,  until  the  statutes  of 
Richard  II.,  extendedjp_all  maritime  contracts,  and  to 
all  torts,  injuries,  and  oflences,  on  the  high  seas, 
^?i?LEPIlS.  9^4  .^havens^as  far  as  the  ebb  and  •SeQ 
flow  of  the  tide ;  that  the  common  law  interpreta- 
tion of  those  statutes  abridged  this  jurisdiction  to  things 
wholly  and  exclusively  done  upon  the  sea,  but  that  the 
interpretation  was  indefensible  upon  principle,  and 
the  decisjons  founded  upon  it  inconsistent ;  that  the 
admiralty  interpretation  of  those  statutes  did  not  abridge 
any  of  its  ancient  jurisdiction,  and  that  interpretation  was 
consistent  with  the  language  and  intent  of  the  statutes, 
and  analogous  reasoning,  and  public  convenience.  It 
was  considered  that  the  decisions  at  common  law  on  this 
.  subject  were  not  entitled  to  outweigh  the  decisions  of  the 
Vy  great ..  civilian^  of  the  admiralty.     The  vice  admiral 

courts  in  this  country,  under  the  colonial  gover: 
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exercised  a  most  ample  jurisdiction,  to  the  extent  ni 
claimed,  over  nU  maritime  cMitracls,  and  over  tons  agcl' 
injuries,  as  wctl  In  ports  as  upon  the  high  seas  ;  and  the 
CoTislilTitTon  of  ihc  Uniled  Slates,  when  it  conferred  not 
only  admiralty  but  maritime  jurisdiction,  added  that 
word  ex  industria,  to  remove  every  latent  doubt.  Thia 
large  and  lllx^ral  constructiou  of  tlie  admiralty  powers  of 
the  district  courts,  and  their  extension  to  all  maritima 
conlmcts,  torts  and  injuries,  was  recommended  by  tb» 
general  equity  and  Bimplicity  of  admiralty  proceedings, 
and  the  policy  and  wisdom  of  lliat  code  of  maritime  law, 
which  had  embodied  the  enlightened  reason  of  the  civil 
low,  and  the  customs  and  usages  of  the  maritime  uations, 
and  regulates,  by  its  deoieions,  the  commercial  inter* 
course  of  mankind. 

This  enlarged  extension  of  the  civil  jurisdiction  of  the 
admiralty,  as  declared  in  the  circuit  court  in  Massacha- 
sctts,  remains  to  be  discussed,  and^  definitively  setded, 
in  the  supreme  court.  It  has  been  subsequendy  and 
'  frequently  asserted  in  the  circuit  and  district  courts.  Thus, 
in  Plumer  v.  Wehb,*  the  jurisdiction  of  the  admiralty 
over  all  maritime  contracts,  upon  the  doctrine  of  the  case 
of  De  Lovio  V.  Boit,  was  declared,  and  it  was  considered 
that  inasmuch  as  courts  of  admiralty  act  as  courts  of 
equity,  and  administer  justice  upon  the  same  principles, 
and  with  equal  safety,  maritime  contracts  were  suitable 
objects  of  such  a  jurisdiction;  and  especially  as  such  c<m- 
tracts  require  a  liberal  interpretation,  and  enlarged  good 
faith,  and  the  application  of  a  comprehensive  equity.  So, 
in  Steele  v.  Thatcher,  and  in  Drinkwater  v.  The  Brig  Spar- 
tan, in  the  tiistrict  court  for  Maine,  the  doctrine  in  i3te 
LoTU)  V.  Boit  was  explicidy  recognized  as  sound.''  It 
was  declared  to  have  been  before  the  public  for  twelve 
years,  without  having  its  reasoning  met,  or  its  conclusions 

■  i  itfflwn'i  Rep.  380.  »  Wart't  Rtp.  91,  H9. 
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shaken ;  and  it  was  adjudged  that  the  admiralty  had  .a 
^       ^neral  jurisdiction  over  maritime  contracts ;  and  the  cir-  '] 

cumstance  that  the  contract  was  under  seal  did  not  affect  \  ^^ 
the  jurisdiction,  though  it  was  admitted,  that  in  England  ^ 
the  courts  of  law  would  grant  a  prohibition  in  such  a  case. 
The  broad  jurisdiction  of  the  Amencan  courts  of  admi- 
ralty, over  all  executed  maritime  contracts,  (for  the  juris- 
diction is  confined  to  executed  contracts,)*  and  all  cases 
of  a  maritime  nature,  has  been  equally  asserted  in  the 
circuit  courts  of  the  United  States  at  New-York  and  Phila- 
delphia, founded  on  the  language  of  the  constitution,  and 
the  judiciary  act  of  1789.**  This  enlarged  admiralty  cog- 
nizance of  civil  causes  was  elaborately  vindicated,  on 
principles  of  reason,  as  well  as  on  the  ground  of  authority 
in  the  case  of  the  Schooner  Tilton.^  It  was  there  held, 
that  the  admiralty  had  jurisdiction  of  all  causes  of  k  mari- 
time nature,  inclusive  of  questions  of  prize,  whether  they 
arose  irom  contracts  or  from  torts.  The  jurisdiction  was 
clear,  in  all  matters  that  concerned  owners  and  proprie- 
tors of  ships,  as  such.  It  was  observed,  that  suits 
in  the  admiralty,  touching  •property  in  ships,  were  ♦S?! 
either  petitory  suits,  in  which  the  mere  tide  to  the 
property  is  litigated  and  sought  to  be  enforced,  or  they 
were  j^sessory  suits,  to  restore  to  the  owner  the  posses- 
sion, wElch'heliad  under  a  claim  of  title.  The  jurisdic- 
tion over  both  classes  of  cases  was  exercised  by  the  ad- 
miralty, until  some  time  after  the  restoration  in  1660, 
when  the  courts  of  law  interfered,  and  claimed  the  ex- 
clusive cognizance  of  mere  questions  of  title ;  and  the 
admiralty  jurisdiction  over  petitory  suits  has  been,  in 
England,  abandoned  for  a  considerable  length  of  time, 


•  3  Mtuon's  Rep.  16,  17. 

b  Tho  Sluop  Mary,  1  Paine' §  Rep.  67S.    Wilmer  v.  The  Smilax,  and  DavU 
j&  Brooks  V.  Brig  Seneca,  in  the  circuit  court  of  the  Penntyhrania  district. 
<=  5  Mason's  Rep.  465. 
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tlioiigh  it  is  constantly  upheld  as  to  possessory  suits." 
The  distinction  does  not  appear  to  rest  on  any  souiicl 
principle,  for  the  question  of  title  is  necessarily  involved 
in  tlmt  of  the  possession ;  an  d  it  is  admitted  by  the  courts 
of  law,"  that  tlic  admirahy  possesses  authority  to  decree 
restitiilion  of  a  ship  unlawfully  withheld  by  a.  wrongdoer 
from  the  real  owner.  In  the  ca^es  of  illegal  captures, 
1  and  of  bottomry,  salvage,  and  marine  torts,  the  adrniralty 
I  courts  in  this  country  intiuire  into  and  decide  on  the  rights 
and  litles  involved  in  the  controversy »  and  where  ibey 
have  jurisdiction  of  the  principal  matter,  it  is  suitable, 
and  according  to  the  analogies  of  law,  ilial  they  should 
possess  it  over  the  incidents.  Notwithstanding  the  Eng- 
lish practice  to  the  contrary,  the  admiralty  in  this  coun- 
try claim  to  possess  a  rightful  jurisdiction  equally  over 
petitory  and  possessory  suits.* 


•  Hnly  V.  Goodsim,  0  Meriralc'i  Rep.  77.  Lord  Slowel,  in  ibe  caws  of  Tba 
Amon,':t  Rut.  Adm.  Rep.  133.13(1;  Tlie  Warrior. 2  OdiJjoti'.  flfp.  338 ;  and 
lheVin.l  llagg.Adm.  Rep.  iiO.     i  J3ro.  Cin.  and  AJm.  Laic,  114,  115. 

»  In  the  matter  of  UlanshaT^,  S  Bamv.  ^  Creii.  2J4. 

<  The  Scboonpt  Tili™,  S  Maion't  Rep.  465.  Wnre,  Judg*.  in  IVare't  Rep^ 
248,  S.  P.  In  iliG  CMC  of  the  Schomer  VotHHieerand  Cargo,  1  Sumner,  551, 
Mr.  JiiiiticeS[orrrp-aif<ert('d,  wilhun[liminiih<?drDnfidpnce,  the  n^h[fiiljuri«ilic- 
tion  oT  the  AmericDri  odminilly  over  chirter-panica  and  all  ethrr  maridmc  coz^ 
tiattn,  wliclhcr  made  in  foreign  port*  or  at  liome,  as  matter!  jurit  el  dt  jure, 
and  (hot  the  court  miiiht  proceed  in  rem  where  ihero  was  a  lien,  and  in  per- 
tonam  where  no  f^uch  lien  exi?^t(i1.  He  i^vie\wd,  \v^iih  his  usual  accuracy  and 
Hpiiit,  the  history  of  [}io  question  of  ndmtralty  Juried  Lction,  as  he  had  alreftd^ 
done  more  at  large  in  De  Lovio  v.  Bait,  aco  tiipra,  367.  On  ibe  other  hand,  ia 
Bams  V.  The  Srhooner  James  ami  Catherine,  I  Baldiein't  C.  C.  U.  S.  Rep. 
544,  Judge  Baldwin  held  that  admiralty  juriMliciion,  under  ihe  constitutioa  of 
the  United  SlalM,  -uta  to  be  cunaidcred  as  ritlrained  bj'  the  gtntutea  and  coin- 
mon  law  nf  Knglund  befurt  the  revolution,  atul  as  exercised  by  the  date  court* 
before  the  adoption  of  the  eonntitntion.  It  ia  high  time  (bat  (his  lexcd  queiliitB 
uf  admiralty  juriHiictiun,  under  the  consdtuttun  of  the  United  StHTCI,  ihould  bo 
put  at  TPsi  by  a  final  diii^ion  in  tbo  Bupremo  covrt  of  the  United  Statet.  Tbe 
conrtiif  appeals  in  Kentucky,  in  ihe  I'nte  of  Ca«,  j-e.  v.  Woolleg,  6  Dana't  R. 
21 ,  du  indeed  consider  the  question  as  authuritatircly  sculed  by  iho  cnsca  of  Da 
Lario  v.  Boil,  Plumer  v.  Webb,  Drinkvater  v.  Tht  BrigSparlan,  The  Smio- 
boat  Tioma.  JeJeT,n„,  n«d  Peyroui  v.  Hoicard,  that  a  civil  caute  arising 
where  the  tide  ebbs  and  flo»9.  (['en  f  loug'A  it  may  be  tntAian  cmnfy,  vai  «  caaa 
of  admiralty  or  maridftic  juriadiction. 
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With  respect  to  the  criminal  jurisdiction  of  the  admi- 
ralty, we  have  already  seen,  that  the  courts  of  the  United 
States  do  not  assume  any  jurisdiction  which  is  not  ex- 
pressly conferred  by  an  act  of  congress ;  and  the  argu- 
ment for  the  extension  of  the  civil  jurisdiction  of  the 
admiralty  beyond  •the  limits  known  and  established  •372 
in  the  English  law,  at  tlie  time  of  the  formation  of  our 
constitutum^  is  not  free  from  very  great  difficulty. 

It  has  been  made  a  question,  what  were  "cases  of  ad- 
miralty and  maritime  jurisdiction,"  within  the  meaning 
of  the  constitution  of  the  United  States.  It  is  not  in  the 
power  of  congress  to  enlarge  that  jurisdiction  beyond 
what  was  understood  and  intended  by  it  when  the  con- 
stitution was  adopted,  because  it  would  be  depriving  the 
suitor  of  the  right  of  trial  by  jury,  which  is  secured  to  '/ 
him  by  the  constitution  ijQi  suits  at  common  law ;  and  it 
is  well  known,  that  in  civil  suits  of  admiralty  and  mari- 
time jurisdiction,  the  proceedings  are  according  to  the 
course  of  the  civil  law,  and  without  jury.  If  the  admi- 
ralty and  maritime  jurisdiction  of  the  district  courts 
embraces  all  maritime  contracts,  then  suits  upon  policies 
of  insurance,  ch^er-parties,  marine  hypothecations,  ^/^ 
contracts  for  building,  repairing,  supplying,  and  navigating 
ships,  and  contracts  between  part  owners  of  ships,  must 
be  tried  in  the  admiralty  by  a  single  judge,  to  the  ex- 
clusion of  the  trial  by  jury;  and  the  state  courts  would 
be  divested,  at  one  stroke,  of  a  vast  field  of  commercial 
jurisdiction.  The  words  of  the  judiciary  act  of  1789,  sec. 
9.  are,  that  the  district  courts  shall  have  "  exclusive  origi- 
nal cognizance  of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  including  all  seizures  under  laws  of 
impost,  navigatibn,  or  trade,  of  the  United  States,  where 
the  seizures  are  made  on  waters  which  are  navigable 
from  the  sea,  by  vessels  of  ten  or  more  tons  burthen, 
within  their  respective  districts,  as  well  as  upon 
seas."     But  the  act  adds,  by  way  of  qualificatioi 
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designation,  of  admiralty  jurisdiction,  ihese  words,  viz. 
"  saving  to  euitors  in  all  cases  t!ie  right  of  a  cotumon 
law  rcrnedj,  where  the  coiamon  law  is  compotcat  tu 
give  it." 

The  act  of  congress  is  ralher  ambiguous  is  its  meati- 
iiig,  and  leaves  it  uncertain  whether  it  oieaot  to  consider 
seizures  on  tide  waters,  in  ports,  harbours,  creeks,  and 
arms  ol"  the  sea,  as  cases  of  admiralty  and  mari- 
*373  time  jurisdiction,  or  as  'cases  simply  within  ihe 
cognizfincc  of  the  district  courts ;  for  the  expres- 
sion ia  vntiuding,  that  is,  comprehending,  either  within 
the  cognizance  of  the  court,  or  within  tlie  class  of  cases 
of  admiralty  jurisdiction,  ail  seigures  under  laws  of  im- 
post, navigation  and  trade,  on  waters  navigable  from  the 
aen,  by  small  vessels  often  tons  burthen.  This  act  has* 
however,  beun  construed  to  put  a  construction  upon  the 
words  "admiralty  and  maritime  jurisdiction,"  conformar' 
ble  to  the  claims  of  the  civilians,  and  in  opposition  to  the 
claims  of  the  common  law  tribunals ;  and  there  is  a 
series  of  decisions  in  the  supreme  court  of  the  United 
States  to  that  effect 

In  the  case  of  The  United  States  v.  La  Vengeemce,'  a 
French  privateer  was  libelled  in  the  district  court  of  New- 
York,  for  an  attempt  to  export  arms  from  the  United 
States  to  a  foreign  country,  contrary  to  law.  She  was 
adjudged  to  be  forfeited  to  the  United  States.  The  de- 
cree, on  appeal  to  the  circuit  court,  was  reversed.  On 
a  further  appeal  to  the  supreme  court  of  the  United  States, 
it  Was  contended,  that  this  was  a  criminal  case,  both  on 
account  of  the  manner  of  prosecution,  and  the  matter 
charged ;  and,  therefore,  that  the  decree  of  the  district 
court  was  6nal ;  and  that  it  ought  likewise  to  have  been 
tried  by  a  jury  in  the  district  court ;  and  that,  if  it  was 
even  a  civil  suit,  it  was  not  a  case  of  admiralty  and  mari- 
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time  jurisdiction*  To  render  it  such,  the  cause  must  arise 
wholly  upon  the  sea,  and  not  in  a  bay,  harbour,  or  water, 
within  the  precincts  of  any  county  of  a  state.  But  the 
supreme  court  decided,  that  it  was  a  civil  suit,  not  of 
common  law,  but  of  admiralty  and  maritime  jurisdiction. 
The  seizure  was  on  the  waters  of  the  United  States. 
The  process  was  in  rem,  and  did  not,  in  any  degree,  touch 
the  person,  and  no  jury  was  necessary. 

Afterwards,  in  the  case  of  The    United  States  v.   The 
Schooner  SaUy^^  the  vessel  was  libelled  in  the  dis- 
trict court,  as  forfeited  for  being  concerned  in  •the  ♦374 
slave  trade ;  and  this  was  also  held  on  appeal,  to  be 
a  case  not  of  common  law,  but  of  admiralty  jurisdiction. 
So,  in  the  case  of  The  United  States  v.  The  Schooner  Betsey ^  •* 
it  was  held  that  all  seizures  under  the  act  of  congress  sus- 
pending commercial  intercourse  with  a  foreign  country, 
and  made  on  waters  navigable  from  sea,  by  vessels  of  ten 
tons  burthen,  were  civil  causes  of  admiralty  jurisdiction^ 
being  proceedings  in  rem^  and  not  according  to  the  course 
of  the  common  law,  and  were  to  be  tried  without  a  jury. 
The  court  said,  that  the  place  of  seizure  being  on  navi-  /" 

gable  waters,  decided  the  jurisdiction,  and  that  the  act      \  ^-^ 
of  congress  meant  to  make  seizures  on  waters  navigable 
from  the  sea,  civil  causes  of  admiralty  and  maritime  juris- 
diction.    In  this  last  case,  the  counsel  for  the  claimant 
contended,  that  the  seizure  was  made  within  the  body 
of  a  county,  for  a  breach  of  a  municipal  law  of  trade,  and 
that  though  it  belonged  to  the  jurisdiction  of  the  district 
court,  it  was  not  a  case  of  admiralty  cognizance.     AU 
seizures,  in  England,  for  violation  of  the  laws  of  revenue, 
trade,  or  navigation,  were  tried  by  a  jury  in  the  court  of    *  -,^ 
exchequer,  according  to  the  course  of  the  common  law ;    j 
and  though  a  proceeding  be  in  reniy  it  is  not  necessarily  a 
proceeding  or  cause  in  the  admiralty. 

—     ~  "  -  -  -  I  I  ■  ■      I  I  _  ■    IB        ^  ■  I-  ■  -  ■  M  I  -  ^ 

■  2  Cranch,  406.  »•  4  Craneh,  443. 

Vol.  I.  64 
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In  the  case  of  The  Samudi*^  where  the  vessel  and  cargo 
were  seized  and  libelled,  and  condemned  in  the  district 
court  of  Rhode  Island,  for  a  breach  of  the  non-importa- 
tion laws  of  the  United  States,  the  same  objection  was 
made  upon  appeal  to  the  supreme  court,  and  it  was  again 
overruled,  on  the  authority  of  the  preceding  cases.     The 
same  objection  was  taken  in  the  case  of  The  Octojcia,^ 
and  it  was  contended,  that  the  word  includingj  in  the  9th 
section  of  the  judiciary  act,  ought  not  to  be  construed 
cumulatively ;  and  that  a  suit  might  be  a  cause  of  ad- 
miralty and  maritime  jurisdiction,  and  yet  triable 
•375  under  the  common  law,  proceeding  •by  information; 
instead  of  the  civil  law  process  by  libel.     The  ob- 
jection was  again  overruled.     The  last  case  that  brought 
up  the  same  point  for  review  and  discussion,  was  The 
Sarahj^  and  the   supreme  court  there  recognised  the 
marked  and  settled  distinction  between  the  common  law 
and  the  admiralty  jurisdictions  of  the  district  courts.     In 
■     seizures  made  on  land,  the  district  court  proceeds  as  a 
court  of  common  law,  according  to  the  course   of  the 
w—N        English  exchequer,  on  information  in  rem,  and  the  trial 
otissues  of  fact  is  to  be  by  jury  .^     But  in  cases  of  sei* 
zures  on  waters  navigable  from  the  sea,  by  vessels  of 
'"^  ten  or  more  tons  burthen,  the  court  proceeds  as  an  in- 

stance court  of  admiralty,  by  Ubel  in  rem,  and  the  trial  is 
by  the  court. 

It  may  now  be  considered  as  the  settled  law  of  this 
country,  that  all  seizures  under  laws  of  impost,  navigation^ 
and  trade,  if  made  upon  tide  waters  navigable  from  the 
sea,  are  civil  cases  of  admiralty  jurisdiction ;  and  the 
successive  judgments  of  the  supreme  court,  upon  this 
point,  are  founded  upon  the  judiciary  act  of  1789.     If  the 


•  1  Wheaton,  9.  ^  \  Wheaton,  20.  «  8  WheaUm,  391. 

<*  Thompson,  J.,  1  Paine^a  Rep,  504.     United  States  v.  Fourteen  Packagea, 
Gilpin's  R,  235, 


'v 
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act  of  congress  declares  them  to  be  cases  of  admiralty 
jurisdiction,  it  is  apprehended  that  this  is  an  extension  of 
admiralty  powers  beyond  the  English  practice.  Cases 
of  forfeiture  for  breaches  of  revenue  law  are  cognizable 
in  England  in  the  exchequer  upon  information,  though 
the  seizure  was  made  upon  navigable  waters,  and 
they  proceed  there  to  try  the  fact  on  which  the  for- 
feiture arises  by  jury.*  Informations  are  filed  in  the 
court  of  exchequer  for  forfeiture,  upon  seizure  of  property, 
for  breach  of  laws  of  revenue,  impost,  navigation,  and 
trade.  In  the  case  of  The  Attorney  General  v.  Jachouj^ 
the  seizure  was  of  a  vessel  lying  in  port  at  Cowes,  for 
breach  of  the  act  of  navigation,  and  the  proceeding  was 
by  information  and  trial  by  jury,  according  to  the  course 
of  the  common  law.     Lord  Hale  said,*  thatjnfor-  1 

mations  of  that  •nature  lay  exclusively  in  the  ex-  •376' 
chequer.  Congress  had  a  right,  in  their  discretion, 
to  make  all  such  seizures  and  forfeitures  cognizable  in 
the  district  courts ;  but  it  may  be  a  question,  whether 
they  had  any  right  to  declare  them  to  be  cases  of  admi- 
ralty jurisdiction,  if  they  were  not  so  by  the  law  of  the 
land  when  the  constitution  was  made.  The  constitution 
secures  to  the  citizen  trial  by  jury^  in  all  criminal  prose- 
cutions, and  in  all  civil  suits  at  common  law,  where  the 
value  in  controversy  exceeds  20  dollars.  These  prose- 
cutions for  forfeitures  of  large  and  valuable  portions  of 
property,  under  revenue  and  navigation  laws,  are  highly 
penal  in  their  consequences ;  and  the  government  and  its 
officers  are  always  parties,  and  deeply  concerned  in  the 
conviction  and  forfeiture.  And  if,  by  act  of  congress,  or 
by  judicial  decisions,  the  prosecution  can  be  turned  over 
to  the  admiralty  side  of  the  district  court,  as  bejng 
neither  a  criminal  prosecution  nor  a  suit  at  common  law, 


v 


*  Attorney  General  v.  Le  Merchant,  1  Antt.  Rep.  52. 
•»  Bunb.  Rep.  236^. 
«  Harg.L,  T.  227. 
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the  trial  of  the  cause  is  then  Iransferred  from  a  juiy  of 
the  country  to  the  breast  of  a  single  judge.  It  is  proba- 
ble, however,  that  the  judiciary  act  of  1789  did  not  intend 
to  do  more  than  declare  the  jurisdiction  of  the  district 
couru  over  these  cases ;  and  that  all  prosecutions  for 
penalties  and  forfeitures,  upon  seizures  under  laws  of 
impost,  navigation,  and  trade,  were  not  to  be  considered 
of  admiralty  junBdiclion,  when  the  case  admitted  of  a 
proseculion  at  common  law;  for  the  act  saves  to  "  suitors, 
in  all  cases,  the  right  of  a  common  law  remedy,  where 
the  common  law  was  competent  to  give  it,"  Wc  have 
seen  tlial  it  is  competent  to  give  it,  because,  under  the 
vigorous  system  of  the  English  law,  such  prosecutions  in 
7MB  are  in  the  excliequer,  according  to  the  course  of  the 
common  law ;  and  it  may  be  doubted  wliether  the  case 
of  the  La  Vcnpc/incc,  on  which  all  the  subsequent  deci- 
sions of  the  supreme  court  have  rested,  was  snfficlently 
considered.  There  is,  however,  much  colonial  precedent 
for  this  extension  of  admiralty  jurisdiction.  The  vice 
admiralty  courts,  in  this  country,  when  we  were  colonies, 

and  also  in  the  Wast  Indies,  obtained  jurisdiction 
•STV    in  revenue  causes  to  an  extent  •totally  unknown  to 

the  jurisdiction  of  the  English  admiralty,  and  with 
powers  quite  as  enlarged  as  those  claimed  at  the  present 
day.'  But  this  extension,  by  statute,  of  the  jurisdiction 
of  the  American  vice  admiralty  courts  beyond  their 
ancient  limits,  to  revenue  cases  and  penalties,  was  much 
discussed  and  complained  of  on  the  part  of  this  countiy, 
at  the  commencement  of  the  revolution.'" 

Whatever  admiralty  and  maritime  jurisdiction  the  dis- 
trict courts  possess,  would  seem  to  be  cxdtuive,  for  the 


■  See  the  rnrm  of  the  rnmmiHiionH  of  ihpsv  virr  adininilty  courtl,  uihIbt  dM 
eulonial  caubliihmenls,  in  a  nolr  lo  ihe  caic  of  D..-  Lovio  i.  Boil,  S  GalUtvn, 
470,  and  in  Do  Ponceau  on  Jariidiclion,  p.  15B. 

^  Jaumalt  ef  Congriti,  vul.  i.  p.  23.  99.  39.  Jaamait  cf  tkt  AMtmblf  e/ 
M«  Cobmi  0/  Ntw-York,  vol.  fi.  p.  7SG.  7B7.  800. 
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constitution  declares  that  the  judicial  power  of  the  Uni- 
ted States  shall  extend  to  all  cases  of  admiralty  and  mari- 
time jurisdiction ;  and  the  act  of  congress  of  1789  says, 
that  the  district  courts  shall  have  exclusive  original  cog- 
nizance of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction.*  It  is  certain,  however,  that  the  state  courts 
take  an  extensive  and  unquestioned  cognizance  of  mari- 
time contracts,  and  on  the  ground  that  they  are  not  cases, 
strictly  and  technically  speaking,  of  admiralty  and  mari- 


•  ConatiiuHonf  art.  3,  sec.  2.  Act  of  Congre»$f  September  24M,  1789,  ch. 
20.  aec.  9.  Vide  supra,  p.  304.  372.  Mr.  Justice  Story  (3  Com.  Const.  U. 
S"  p.  533,  note)  says,  that  the  opinion  here  expressed  is J^ founded  in  mistake,'*  t/^ 
and  that  the  admiralty  and  maritime  jurisdiction  was  intended  by  the  consdtur 
tion  to  be  exactly  as  extensiTO  or  exclusive,  and  no  more  so,  in  the  national  judi- 
ciary, than  it  **  existed  in  the  jurisprudence  of  the  common  law  ;*'  and  that  where 
the  cognizance  of  admiral^  and  maiitimo  cases  **  was  previously  concurrent  in 
the  courts  of  common  law,"  it  remained  so.  If  I  was  mistaken  as  to  the  mean- 
ing of  the  constitution,  in  supposing  that  the  judicial  power,  extending  ^'  to  all 
cases  of  admiral^  and  maritime  jurisdiction,'*  was  exclusive,  I  was  led  into  the 
error  by  following  the  construction  assumed  by  the  supreme  court  of  the  United 
States,  in  the  judgment  delivered  in  Martin  y.  Hunter* s  Lesseey  1  Wheaton, 
304.  In  that  case,  the  court  observed,  that  the  words  "  the  judicial  power  sImU 
extend"  Sec.,  were  imperative,  and  that  congress  could  not  vest  any  portion  of 
the  judicial  power  of  the  United  States,  except  in  courts  ordained  and  established 
by  itself.  It  was  their  duty  to  vest  the  whole  judicial  power  in  their  own  courts. 
The  learned  judge  who  delivered  the  opinion  of  the  court,  noted  and  dwelt  on 
the  distinction  in  the  language  of  the  constitution,  between  declaring  that  the 
judicial  power  shall  extend  to  all  cases  in  law  and  equity  arising  under  the  con* 
stitution— to  oi/  cases  affecting  ambassadors,  &c. — to  all  cases  of  admiralty 
and  maritime  jurisdiction— and  then  (dropping  ex  industria  the  word  all)  to 
controversies  to  which  the  United  States  shall  be  a  party — to  controversiea 
between,  (Sec.,  &c.  The  difference,  of  phraseology,  he  said,  was  not  accidental, 
but  designed,  and  the  jurisdiction  in  the  one  case  was  imperative,  and  in  the 
other  might  be  qualified ;  and  that,  upon  any  construction,  the  judicial  power  of 
the  United  States  was  in  some  cases  unavoidably  exclusive,  and  in  all  others 
might  be  made  so,  at  the  election  of  congress.  Upon  this  ground  I  was  led  to 
the  view  I  took  in  the  text,  that  as  the  admiralty  and  hiaritime  jurisdiction,  within 
the  purview  of  the  constitution,  was  exclusive,  it  ou^t  not  to  extend  farther  than 
the  settled  admiralty  and  maritime  jurisdiction  when  the  constitution  was  formed. 
It  appeared  to  me,  therefore,  that  the  elaborate  decision,  in  De  Lovio  v.  Boit, 
grasped  at  too  much  jurisdiction.  But  wejurB^ught  by  the  note  in  the  Commen-  I 
iariee  referred  to,  that  the  state  courts  have  all  the  concurrent  cognizance,  which 
they  had  originally  in  1787  over  maritime  contracts,  and  that  this  concurrent 
jurisdiction  does  not  depend,  as  declared  in  1  Wheaton,  337,  on  the  pleasure  of 
congress,  but  is  founded  on  the  **  reasonable  interpretation  (^  the  constitution.** 
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time  juristiiction-  If,  however,  tlic  claim  of  the  disiricl 
courts  be  well  founded  tu  tbc  cognixance  of  all  maritimo 
contracts,  whcrosoever  the  same  may  bo  made,  or  what- 
ever may  be  the  form  of  the  contract,  it  would  seem 
the  jurisdiction  of  the  state  courts  over  those  contra< 
could  not  be  sustained.  But  I  afipruhcnd  it  may  fairly 
be  doubted,  wljcther  the  constitution  of  the  United  States 
iiicunt,  by  admiralty  and  maritime  jurisdiction,  any  thing 
more  than  thaljuriadiction  which  was  settled  and  in  prac- 
tice in  this  country  under  the  English  jurisprudence, 
when  the  constitution  was  made  j  and  whether  il  had  any 
retrospective  or  historical  reference  lo  the  usages  aod 
practice  of  the  admiralty,  as  it  once  existed,  in  the. 
•378  middle  ages,  before  its  territories  'had  been 

vadcd  and  partly  subdued  by  the  bold  and  fi 
spirit  of  the  courts  of  common  law,  armed  with  the  pro- 
tecting genius  and  masculine  vigour  of  trial  by  juiy. 

i^     (4-)  Jurisdiction  of  the  imtance  courts. 

"*  The  extensive  and  superior  claims  of  the  Americaa 
courts  of  admiralty,  as  courts  of  civil  maritime  jurisdic- 
tion, we  have  had  occasion  already  to  consider ;  but  ac- 
cording to  the  Enghsh  jurisprudence,  the  instance  court 

I  takes  cognizance  only  of  things  done,  and  contracts  not 
Ufliierseal  made  super  ahum  mare,  and  without  the  body 

I  of  any  county.  This,  of  course,  excludes  all  cree&s, , 
bays,  and  rivers,  wliich  are  within  tlie  body  of  soBoe 
county  ;  and  if  the  place  be  the  sea-coast,  then  the  ebb- 
ing antl  flowing  of  the  tide  determines  the  admiralty. 
The  cause  must  arise  wholly  upon  the  sea,  and  not  w^ith- 
in  the  precincts  of  any  county,  to  give  the  admiralty 
jurisdiction.  If  the  action  be  founded  on  a  matter  done 
partly  on  land  and  partly  on  water,  as  if  a  contract  be 
made  on  land  to  be  executed  at  sea,  or  be  made  at  sea 
to  be  executed  on  land,  the  common  law  has  the  prefer- 
ence, and  excludes  the  admiralty.'     Tlie  admiralty  has 

•  Com.  Wj.  tit.  Adm.£.  1.7. 10.  12.  F.  1,2.  4,5.     SBlaeki.  Com.  106, 107. 
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cognizance  of  maritime  hjrpotliecations  of  vessels  and 
goods  in  forei^  ports,  for  repairs  done,  or  ngcessary  sup- 
plies IVimished  ;*  and  in  the  case  of  Meaetone  v.  Gibbons,'' 
it  was  admitted  by  the  K.  B.,  that  the  admiralty  bad 
entire  jurisdiction  in  the  case  of  an  hypothecation  bond ; 
charging  a  ship  with  money  taken  up  in  a  foreign  port 
for  necessaries,  though  the  bond  was  under  seal,  and 
executed  on  land.  The  jurisdicdon,  in  such  a  case, 
depended  on  the  subject  matter,  for  the  contract  was 
merely  in  rem,  acd  there  was  no  personal  covenant 
for  the  payment  of  the  money,  and  the  admiralty 
Jurisdiction  in  such  a  case  was  indispensable,  as 
<he  courts  of  common  law  "do  not  proceed  in  rem,'   '379 

In  C1WC9  purely  dopcndcni  upon  the  lotatity  of  the  act  done,  the  admiralty  jurU- 
dicilnn  u  luoiunl  lo  ibe  lea  and  to  lido  nUer  aa  fiir  as  the  ddc  flnuni.  But  in 
nixed  eaaet,  as  nbcro  Hilvogo  servicos  ore  peribmied  partly  on  tido  waim  and 
portly  on  shore,  for  the  prefcrvatiun  of  the  prDperty,  the  Bdmirolty  ha«  junsdiclion. 
Unilod  SnucHT.  Coomba,  12  Pitcj-i,  72.  In  Peyreui  v.  Howard,  7  I'clcr,'  V. 
8.  Rep.  334,  (he  supreme  court  decided  that  Nev>Orltani  wai  wilhin  the  ebb 
and  Rowofihe  tide,  and  that  adDuniltyjuriAdicdnnprevailpd  there,  and  (hat  repairfl 
done  there  by  a  ahipwright  upon  a  steamboat  was  essentially  a  maniime  service, 
and  g»vo  a  lien,  notwithsHuiding  the  commeneement  or  termination  of  ihe  voyaga 
of  the  fllcamboBt  might  be  at  lomo  place  up  lbs  Mississippi,  beyond  the  rcacli  of 
Ihe  tide.  It  was  held,  ia  Smith  v.  The  Pskin,  OilptH,  -IDS,  that  a  contmct_for 
VH^s  on  a  voyage  between  portH  of  adjoining  sULles,  aad  od  the  tide  wbUt-4  of  a 
rivet  or  bay,  is  within  the  juiisdielion  nf  ilie  district  courts,  and  mnj  be  enfoicod 
by  a  suit  tn  rem  in  the  ndniiralii-.  But  if  tt  vessel  be  engaged  subsianliully  in  in- 
terior navigation  and  trade,  aoloa  title  waters,  the  admiral^  has  no  Juiisdictioa, 
though  she  may  have  touched  at  one  ttTminui  of  iho  voyage  on  tide  waters.  The 
Steam-boat  Orleans  v.  Thiebus,  II  PelerM,  175. 

•  Johnson  V.  Shippcn,  1  Salk.  Rep.  34.  Lord  Rafm.  982,  S.  C.  It  seems 
to  be,  also,  not  only  the  belter  opinion,  hut  the  settled  law,  that  the  odnuially  has 
Jurisdiction  t  n  rem  in  the  cose  of  bultomiy  bonds  creating  a  hen  on  a  vessel, 
whether  the  bond  was  cseculcdbytheowneiina  foreign  orinatome  port.  IVhen- 
evcr  the  local  law  gives  a  lien  on  the  vessel  as  a  secumy,  or  lliere  is  an  express 
hyjHillidCttlion,  theadmlialty  has  jurisdiction  in  rem  to  enforce  il.  Corish  v.  The 
Murphy,  S  Bro.  Civ.  and  Aim.  Law,  530,  app.  Tbe  Sloop  Mary,  1  Paiac'i  Cir. 
R.  (i71.    The  Brig  Diaco,  3  Sumner,  1S7. 

!>  3  Term  Rep.  2G7. 

•  In  tbe  case  of  the  AtUs,  S  Hagg.  Adm.  Rep.  48 — 73,  it  was  admitted  that 
the  court  of  adnutolty  hud  an  undoubted  jurisdicdon  overbottomij  hi  ujits  fouudeJ 
upon  ai^a  risks,  and  defeasible  by  the  destruction  of  the  ship  in  tli,> . 
voyiigo.  It  was  an  original  jurisdiction  CJicrcised  upon  the  ground  of 
usage  and  estabUshcd  authority.     Bui  tbe  jurisdictioD  would  nc 

bond  not  dependant  upon  the  accidcBU  of  tbe  voyage. 


'? 
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If  the  admiralty  has  cogiiizaQce  pf  the  principal  thin^ 
it  has  also  of  ihe  incident,  ibougli  ihat  incident  v^ould 
not,  of  itself,  and  if  it  gtood  for  a  principal  thing,  be 
-within  the  admiralty  jurisdiction.  Upon  this  principle 
it  is,  that  goods  taken  by  pirates,  and  sold  on  land^ 
may  be  recovered  from  the  vendee,  by  suit  in  thei 
admiralty."  Suita  for  seamen's  wages  are  cognizai-j 
ble  in  the  admiralty,  I  hough  the  contract  be  taada 
utxin  land,  provided  it  be  not  a  contract  under  seal  | 
and  this  is  intended  for  the  ease  and  benefit  of  sea^i 
men,  for  they  are  all  allowed  to  join  in  the  suit,  anA. 
all  the  persons  on  board  below  tlie  rank  of  the  master,  are< 
comprehended  in  the  description  of  mariners.'*  ThisJ 
case  of  seamen's  wages  the  courts  of  common  law  eidiiut 


•  Cm.  I>i>.Iii.Adin./'.6.  3  Blact:  Com.  103.  ThecaanofiubBiraitj  bu 
■uthnrity  In  pntcrlQin  n  rivil  luit  PnlitloH  eatua  ipolii  eivilii  ti  marilima,  foi-  tfa* 
iCBlitutlun  orifuoil)  piraiically  lakoii  uu  tlic  bigb  eeas.  Tlie  Herculn,  3  Dodtom't 
Adm.  Rrp.  itiO. 

"  ISali.  Kep.3i.  S/r.  Scp.7r>l.  937.  1  Lord  Raym.aSB.  3  Lev.  60. 
4  Intl.  134.  Ha.  Com.  Dig-  lit-  Adio.  £.  15.  2  Lord  Raym.  1044. 1206.  A 
conlracl  ttir  wages  on  buarl  a  sii^nm-biut,  plying  between  port*  oTacyaining  slate*, 
qfi  a  navigahU  tidf  irtrtcr  may  be  enforced  by  a  «nil  in  rem  in  ibe  admiral^. 
Wilson  v.TbcSlenni-boDtObiii.GWpn't^.  505.  But  u> ri^nder  a  wtvice  on  board 

ivhoiie  Inbour  and  skill  are  mipluyeit  to  navigate  her.  Musiciani  d^^ol  come 
within  thai  dcHriptiiin.  Trainer  v.  The  Superior,  GilpinTR.  Hi'  '  The  iCTvice 
musibc  cMcniukllv  mBritimp',  lal:nur  un  Unrd  a  Tuc!  or  coal  boat  iintiloftbat 
description.  Thoikairy  v.  The  Fann.T,  Uid.  534.  Tlie  Bogice  mmi  coneeni 
^  transocliuns  and  proccolingK  relative  to  commerce  and  navigation,  and  to  damages 
and  itijurios  upon  the  fea.  Xor  hia  tlic  admiralty  any  jurisdiction  ia  matters  oT 
account  lietween  pan  owuen.  The  Steam-bout  Orleana  v.  Phcebut,  1 1  Petert, 
175.  It  it  hmitcd  in  mattera  of  contract  Co  those  wiiich  arc  maTilime.  Ibid. 
Thus  in  iho  cose  of  tlic  Thomas  Jetlbrson,  10  Wheaton,  438,  it  was  held  that 
the  admitnlty  had  iiojurisdicdun  over  cuntiacts  fur  the  hire  of  seamen,  unlou  the 
•ervico  was  nubsianiially  pcifuimed  upon  the  sea,  or  upon  waters  within  the  ebb 
■nd  (low  of  the  tide.  Suiis  fur  seamen's  wages  orj  a  voyage  from  a  place  in  Km- 
tucky,  up  the  river  Missouri  and  boek  again,  were  therefore  not  of  admiralty  and 
maritime  juriiidiction.  But  slate courtii  understate  laws  have  jurisdictioti  in  rem 
incaae  nfsupplies  and  repairs  to  boats  or  vcssetsoam-cr  navi^tion  in  the  interior, 
as  well  as  under  contror.is  feu-  the  corriage  of  persons  or  property  upon  navigaUs 
river  waters.     Slaiultt  of  Mitieuri,  lBZ5,jf.  lOS. 
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to  be  of  admiralty  jurisdiction  ;  and  this  is  an  exception 
in  favour  of  seamen,  to  the  general  rule  that  the  admi- 
ralty has  no  jurisdiction  of  any  matter  arising  on  land^ 
though  it  be  of  maritime  nature,  as  a  charter-party,  or, 
policy  of  insurance.  The  district  coufrt,  as  a  court  of 
admiralty,  possesses  a  general  jurisdiction  in  suits  by 
seamen  and  salvors,  and  oy  material  men,  in  rem  and 
in  personam.  The  courts  of  admiralty  have  a  general 
jurisdiction  to  enforce  maritime  liens  by  process  in  rcw, 
and  there  may  be  a  maritime  jurisdiction  in  personam 
where  there  is  no  lien  and  consequently  no  jurisdiction 
in  ran.  Seamen  have  an  implied  lien  on  the  vessel  for 
services  rendered  upon  tlie  high  seas  or  upon  tide  waters. 
They  may  proceed  in  rem  and  in  personam,  but  the  pro- 
ceeding tn  rem  is  only  maintainable  by  material  men 
when  there  is  a  specific  lien,  or  for  wages,  or  for  repairs 
made,  or  necessaries  furnished  to  a  foreign  ship,  or  to  a 
ship  in  the  ports  of  the  state  to  which  she  does  not 
belong.*  The  admiralty  jurisdiction  is  essential  ♦in  ♦380 
all  such  cases,  for  the  process  of  a  court  of  common 
law  cannot  directly  reach  the  thing  in  specie.  If  the 
law  raises  a  lien  for  a  maritime  service,  a  court  of  admi- 
ralty has  power  to  carry  it  into  efiect.**     The  act  of  con- 


»  The  Hope,  3  Rob.  215.  The  Trolawney,  3  Rob.  R.  216,  note.  The 
General  Smith,  4  IVheaionf  438.  The  Jerusalem,  2  Oallitonf  345.  The  Ro- 
bert Fulton,  1  Paint's  Rep.  620.  Drinkwatcr  v.  Brig  Spartan,  WareU  Rep. 
149.  Sheppard  v.  Taylor,  5  Peters^  U.  S.  Rep.  675.  Story,  J.,  in  the  case  of 
the  Brig  Nestor,  1  Sumner,  74.  See  also  infra,  vol.  iii.  167" — 170.  If  materials 
for  a  vessel  be  fiimished  in  a  home  port,  and  a  note  of  hand  given  by  the  owner, 
a  libel  in  the  admiralty  in  personam  will  not  lie.  Ramsay  v.  Allegro,  12  IVhea- 
ion,  611.  In  this  last  case  the  extent  of  admiralty  jurisdiction  in  personam  was 
much  discussed,  and  questioned  by  Mr.  Jastice  Johnson.  But  in  Willard  v. 
DoiT,  3  Mason^s  Rep.  93,  and  in  Hammond  v.  Essex  F.  and  M.  Ins.  Co.,  4 
Mason's  Rep.  196,  Mr.  Justice  Story  considered  it  to  be  the  settled  jurisdiction 
of  the  admiralty,  that  the  master  could  sue  there  in  personam  for  his  wages,  and 
the  seamen  in  rem  oh  well  as  »»  personam  for  their  wages.  This  appears  to  be 
a  well-established  distinction. 

•»  Philips  v.  Scattergood,  1  Gilpin  1.     No  prior  replevin  or  attachment  of  d| 
property  under  any  state  court  process,  can  control  the  paramount  jttrisdbtlQB 

Vol.  I.  65 
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gre«8  of  July  20th,  1790,  relative  to  seamen,  section  6. 
has  given  a  specific  and  suinmarj'  relief  for  seamen,  in 
the  recoverj'  of  wages,  by  authorizing  the  district  judge. 
or,  in  his  absence,  a  magistnite,  to  summon  the  masto^ 
before  him,  and  to  attach  the  vessel  as  security  for  tbH 
wa^s.*  ^ 

We  have  now  finished  a  geneml  survey  of  the  ndauM 
Talty  jurisdiction  of  the  district  courts,  in  civil  and  crinoiM 
nal  cases,  and  both  as  an  instance  and  a  prize  court.  It 
would  not  be  consistent  with  the  plan  of  these  elementary 
disquisitions,  to  give  a  detailed  sketch  of  the  course  oi 
proceeding,  and  of  the  peculiar  practice  in  the  admiralty 
courts.  The  proceedings  arc  according  to  the  course  of 
the  civil  law,  and  are  remarkable  for  their  compreben- 
sive  brevity,  celerity,  and  simplicity.  Nothmg  can  be 
more  unlike  in  its  process,  pleadinj^,  proof,  trial,  and 
remedy,  than  the  practice  of  the  courts  of  admiralty  and 
of  the  courts  of  common  law.'' 


ihe  (idmimllymrem  for  freiirfil,  or  Miiincn's  n-Bges,  or  on  «  botlomiybond.  C™* 
lain  Loga  of  Mahogany,  2  SiOKHfr,  5S9. 

•  Spcvi>l.iii.lG9-'l71,B9i(>ilH.>1ion<ifmEitona1mcii.    /Mil.  n-i  lo  Ihe  remedy 

Mlate  laKi,  may  enforce  (horn  in  the  dittricl  court  tu  well  a*  in  a.  sintv  court  nt 
theireleclion,  B»  the  jurisdiction  is  in  thai  ca'cconrurrvnl.  Da™  v.  A  Now  Brig, 
Gilpin'i  R.  473.     In  the  rau  oT  IIe}'er  and  others  v.  The  Schooner  Wove,  h 

Ihe  diwrict  court  of  the  wuthern  JisOicl  of  New- York,  (2  Paine  i  Rep. ,) 

the  plunliflf,  oj  branch  or  deputy  pilots,  libelled  the  vc9h>i  for  aalva^  in  relieving 
her  in  dialmi  nilliin  [he  horbour  of  Ncw-Vork,  luid  lalvagc  wa>  nUowed.  On 
appeal  to  the  circuit  court  of  the  United  State,  fiir  the  louihern  diitrict  of  New- 
York,  the  decree  was  fcveraed,  on  the  ground  that  the  net  of  congress  of  AugnK 
7th,  1789,  ch.  9.  had  adopted  tlie  jiilotnge  lawa  of  the  stales  respeclivcly  tempo- 
mril}',  and  had  not  since  intcrfiTei!.  nnd  that  the  remedy  for  the  pilots  '.na  in  die 
■iBtB  courts,  and  that  the  diitrict  court  had  no  jurisdiction  in  the  case  of  pilotB^, 
arising  within  the  waters  of  ilie  itutci,  until  congrcu  should  give  it,  as  the;  h*d 
the  right  to  do.    Sec  infra,  vol.  iii.  p.  176.  nntf. 

<•  The  art  of  congress  of  May  8th,  1799,  ch.  36.  sec.  2.  dedared  that  the  form 
of  W'ritii,'executions,  and  other  process,  except  thtnr  style,  in  suitn  of  Oflinirttl^ 
and  maritime  jurisiliciion,  should  lie  nccotdingio  the  principles,  rule*,  and  usagm 
which  belong  to  courts  of  admiralty  as  contradistinguished  fron,  courts  of  ccHn* 
mon  law  subject  to  alicrations  and  aildilions  by  the  Hid  contU,  and  to  r^uls- 
lions  to  be  pn-scribed  l^y  the  supremo  court.     For  a  knowledge  of  the  admiralty 
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^    (6.)  The  iurisdiction  of  the  district  court,  when  pro-  ciriijqri.. 

,'  '  r         diction  of  the 

ceeding  as  a  court  of  common  law,  extends  to  all  minor  nut.  court 
crimes  and  offences,  cognizable  under  the  authority  of 
the  United  States,  and  which  are  not  strictly  of  admi-  ' 
ralty  cognizance ;  and  to  all  seizures  on  land,  and  on 
waters  not  navigable  from  the  sea ;  and  to  all  suits  for 
penalties  and  forfeitures  there  incurred  ;  and  to  all  suits 
by  aliens,  for  torts  done  in  violation  of  the  law  of  nations, 
or  of  a  treaty ;  and  to  suits  against  consuls  and  vice- 
consuls  ;  and  to  all  suits  at  common  law,  where  the 
United  States  sue,  and  the  matter  in  dispute  amounts  to 
one  hundred  dollars.*  It  has  jurisdiction  likewise  of 
proceedings  to  repeal  patents  obtained  surreptitiously,  or 
upon  false  suggestions.  This  is  given  by  the  act  of  con- 
gress of  February  21st,  1793,  chap.  II.,  and  it  is  a  juris- 
diction that  leads  frequently  to  the  most  intricate,  nice, 
and  perplexed  investigations,  respecting  the  originality 
of  inventions .  and  improvements  in  complicated  ma- 
chinery. It  was  made  a  question  in  the  district  court  of 
New-York,  in  the  case  ex  parte  fVoodf  whether  the  pro- 
cess to  be  awarded  to  repeal  the  patent,  was  not  in  the 


pracdco,  I  would  refer  the  student  to  Clcrke's  Practice  of  the  Court  of  Admi. 
ralty  in  England f  which  is  a  work  of  undoubted  credit;  and  in  1809,  a  new 
edition  was  published  in  thit  country  by  Mr.  Hall,  with  an  appendix  of  prece- 
dents. I  would  also  refer  him  to  the  2d  volume  of  Brown*s  Civil  and  AdnU' 
ralty  Law,  and  to  the  appendix  to  the  Ist  and  2d  volumes  of  Mr.  Wheaion*s 
Reports f  where  he  will  find  the  practice  of  the  instance  and  prize  courts  d^csted 
and  summarily  explained.  See  also  the  case  of  Lane  v.  Townsend;  in  the  dis* 
trict  court  of  Maine  in  1835,  Wari^s  R.  287,  in  which  the  learned  judge  defines 
die  nature  and  effect  of  stipulations  in  the  admiralty.  That  case  contains  a 
learned  examination  of  the  mode  of  commencing  a  suit,  and  of  the  praetorian 
stipulations  required  of  the  defendant  in  the  Roman  law,  and  it  satisfactorily 
shows  great  inaccuracy  in  Brown's  view  of  the  subject  of  the  stipulations,  catlr 
tions  or  securities  required  in  die  progress  of  the  suit  by  the  practice  of  the 
Roman  Forum.  In  the  case  also  of  Hutson  v.  Jordan,  Ware's  Rep.  385.  395, 
the  admiralty  practice,  as  derived  from  the  Roman  law  and  the  civil  law  courts, 
is  discussed  with  the  customary  learning  and  ability  of  the  distinguished  judge. 
So  also  tlie  practice  on  the  joinder  of  different  actions  of  difierent  natures  io  one 
Ubel.  JHd.  427. 
*  Judiciary  Act  of  September,  1789,  sec.  9. 
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nature  of  a  urirr-fanai  at  comiiioti  kw,  upon  wliich  issue 
of  fact  might  be  taken  nod  tried  by  a  jury.  TLp  district 
judge  decided,  dmt  the  prnrcedidg  was  summary,  ui»oii 
a  rule  to  ehow  cause,  and  ihal  no  process  of  scire  fac'ttu 
was  afterwards  admissible.  But  upon  appeal  lo  the 
Biiprcmc  court  of  the  United  Slates,'  the  decree  of  ibe 
idistrict  court  waa  reversed,  aud  the  district  court  w^i« 
directed  by  mnndamut  to  enter  upon  record  the  proceed- 
ings in  the  cause,  antecedent  to  llie  granting  of  the  rule 
to  show  cause  why  process  should  not  issue  lo  repeal  the 
patent.  The  district  court  was  further  directed  to  award 
process,  in  the  nature  of  a  Kirefarim,  to  the  patentee,  to 

show  cause  why  the  patent  should  not  be  repealed; 
"362   and  upon  the  return  'of  the  process,  the  court  was 

to  proceed  to  try  the  cnuae  upon  the  pleadings  uf 
ihe  parties,  and  ihc  issue  of  law  or  fact  joined  ibereon, 
as  the  case  might  be  ;  and  that  if  the  issue  be  an  issue 
of  fact,  the  trial  thereof  was  to  be  by  jury,  according  to 
the  course  of  the  common  law. 

This  was  a  just  and  Uberal  decision  of  the  supreme 
■court ;  and  it  was  observed,  in  the  opinion  which  was 
pronounced,  that  it  was  not  lightly  to  be  presumed,  that 
congress,  in  this  class  of  patent  cases,  placed  peculiarly 
within  their  patronage  and  protection,  involving  some  of 
the  dearest  and  most  valuable  rights  which  society  ac- 
knowledges, and  the  constitution  itself  meant  to  favour, 
would  institute  a  new  and  summary  process,  which 
should  finally  adjudge  upon  those  rights,  without  a  tri^ 
by  jury,  without  a  right  of  appeal,  and  without  any  of 
those  guards  with  which,  in  equity  suits,  it  has  fepced 
round  the  general  administration  of  justice.  The  su- 
preme court  then  went  into  an  analytical  examination  of 
the  10th  section  of  the  act  of  1793,  on  which  the  claim 
oi  summary  jurisdiction  rested,  and  vindicated  the  con- 

•  0  Whcaton,  603. 
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struction  which  they  assumed,  in  opposition  to  that  taken 
by  the  district  court. 

The  jurisdiction  of  the  judges  of  the  district  courts,  in 
cases  of  bankruptcy,  has  presented  for  consideration 
some  important  questions  on  the  point  of  jurisdiction. 
We  have  no  bankrupt  system  in  existence  under  the 
government  of  the  United  States ;  but  there  are  some 
Ungering  traces  of  business  yet  arising  and  undetermined, 
under  the  bankrupt  act  of  the  year  ISOO  :  and  we  are 
in  expectation,  at  every  session  of  congress,  of  a  revival 
of  that,  or  some  other  analagous  system  and  code  of 
national  bankrupt  law.  In  the  case  of  Comfort  Sandsj^ 
in  the  district  court  of  New- York,  it  was  observed,  that, 
in  England,  the  sole  power  of  directing  the  execution, 
and  controlling  the  administration  of  the  bankrupt 
system,  in  all  its  departments,  *and  in  every  stage  *383 
of  the  proceeding,  resided  in  the  lord  chancellor. 

This  jurisdiction  of  the  English  chancellor  is  not  in  the 
court  of  chancery,  but  in  the  individual  who  holds  the 
great  seal ;  and  it  is  exercised  summarily  upon  petition, 
and  his  judgment  upon  the  petition  is  without  appeal, 
unless  the  chancellor  in  his  discretion  allows  a  bill  to  be 
filed,  in  order  to  found  an  appeal  thereon.  The  judge 
then  proceeded  to  examine  the  several  provisions  of  the 
bankrupt  act  of  the  United  States  of  1800,  in  order  to 
show,  that  upon  the  principles  of  construction  adopted  in 
England,  the  district  judge  had  the  same  jurisdiction  in 
cases  of  bankruptcy  as  is  exercised  by  the  lord  chancel- 
lor. The  same  course  of  reasoning  which  sustains  the 
jurisdiction  of  the  one,  would  confer  that  of  the  other. 
He  insisted  that  the  jurisdiction  was  given,  not  to  the 
district  court,  but  to  the  individual  who  happened  to  hold 
the  office  of  district  judge,  and  that,  consequently,  all  his 
decisions  in  bankruptcy  were  without  appeal,  for  appeals 

*  United  Stales  Law  Journal,  vol.  i.  p.  15. 
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lie  only  from  tlie  decrees  of  the  dislrict  court.  But  that 
eslraordinary  tloclrine  liaa  since  been  overrulexl,  and  it 
hiis  been  beld.'llial  tlie  circuit  courts  of  the  United  States 
hiui  jurisdiction  of  matters  arising  under  the  bankruptL 
law,  and  the  district  courts  had  not  exclusive  jurisdi 
tion  over  the  entire  execution  of  such  laws.  They  coul 
not  remove  the  assignees,  nor  compel  t^em  to  sccotinl* 
An  appeal  lay  in  proceedings  under  the  bankrupt  s 
from  the  district  to  the  circuit  courts,  and  the  stale  com 
had  a  concurrent  jurisdiction  in  matters  of  account  bw- 
tween  the  bankrupt  and  his  creditors,  and  which  hi 
been  freely  and  extensively  exercised.'' 

(6.)   C^fAe  ternUtriaL  ctrurta  of  the  United  Stam. 
[ft     Willi  respect  to  the  vast  terriloriea  belonging  to  tl 
id  United  States,  congresa  have  assumed  to  ese; 

■394  over  'them  supreme  powers  of  sovereignty.  E*^ 
elusive  and  uidiniiicd  power  of  legislation  iis  given 
to  them  by  the  constitution,  and  sanctioned  by  judicial 
decisions.*  Congress  was  by  the  constitution''  clothed 
with  authority  "to  exercise  exclusive  legislation  in  all 
cases  whatsoever,  over  such  district  (not  exceeding  ten 
miles  square)  us  might,  by  cession  of  particular  states  wad 
the  acceptance  of  congress,  become  the  seat  of  goverm- 
ment  of  the  United  Slates."  The  District  of  Columbia 
was  created  for  that  purpose,  under  cessions  from  thfe 
stales  of  Maryland  and  Virginia.  The  territorial  juris- 
diction of  that  district,  known  as  the  District  of  Columbia, 
and  which  embraces  the  city  of  Washington  and  throws  its 
municipal  protection  over  all  the  officers  and  agents  of 
the  government  of  the  United  States  is  extremely  import- 


•  Lucas  V.  Morris,  1  Painr't  Rsp.  39D. 

'  See  ihp  cme  of  Codwiso  v.  SancU,  4  Jolui:  Rep.  538. 

•  AmciicaB  Itii.  Co.v.  CanUit,!  PelerM' S«p.  G.  Eep.ill.    SeaalHini 
p.  asB. 

"  Alt.  1.  sec.  G,  11.  16. 
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ant*  The  general  sovereignty  existing  in  the  govern- 
ment of  the  United  States  over  its  territories,  is  founded 
on  the  constitution,  which  declared**  that  congress  "  should 
Have  power  to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territories,  or  other  property 
belonging  to  the  United  States."*    In  the  territories  north- 


*  The  powers  of  the  judiciary  of  the  District  of  Columbia,  were  ably  disctMsed 
and  declared  by  Ch.  J.  Cranch,  in  the  circuit  court  of  that  district,  on  the  6th  of 
June,  1837,  in  the  caae  of  The  United  StateSf  ex  relat.  Stoketj  Stoektony  and 
Moore  v.  Amog  KendaUf  Pottmaster-General  of  the  United  States,  It  was  de- 
cided that  the  court  had  authority  to  issue  a  mandamus  to  compel  the  defendant 
to  credit  the  relators  with  the  amount  of  an  award  made  by  the  soHcitor  of  the 
trcasuiy  in  their  favour  under  an  act  of  congress  of  July  2d,  1836.  The  defend* 
ant  had  refused  to  appear  imder  a  citation  in  that  cause,  and  claimed  exemption 
from  all  personal  responsibility  as  one  of  the  heads  of  the  departments  to  the  ju- 
risdiction of  the  court.  The  Chief  Justice  held,  that  the  circuit  court  of  the  district 
had  all  the  jurisdiction  that  any  circuit  coint  of  the  United  States  could  have, 
under  the  acts  of  congress  of  13th  February,  1801,  sec.  11,  and  of  the  27th  Febru- 
ary, 1801,  sec.  5,  and  it  had  moro — it  was  inferior  only  to  the  supreme  courts 
It  bad  power  to  call  before  it  any  person  found  in  the  district  from  the  highest 
to  the  lowest.  No  officer  of  government  in  the  district  was  too  high  to  be  reached 
by  the  process  of  the  court.  The  defendant  in  the  cai^e  could  not  shelter  himself 
imder  the  authority  or  command  of  the  president.  There  is  no  law  establishing 
a  relation  between  the  porttmatfter-gcncral  and  the  president,  or  any  authority  in 
the  latter  to  prescribe  his  duties,  or  control  him  in  the  exercise  of  his  official  func- 
tions. The  postmaster  in  the  exercise  of  his  official  duties  is  as  independent  of 
the  president,  as  the  president  is  of  him.  If  the  president  has  any  power  to  con- 
trol him  it  is  only  through  the  fear  of  removal,  and  no  act  done  under  such  a  con- 
trol would  be  justified.  This  decision  was  affirmed  on  appeal  to  the  supreme 
court  of  the  United  States,  in  January  Term,  1838.  Kendall  v.  The  United  States, 
12  Peters'  S.  C.  Rep,  524. 

^  Art.  4.  sec.  3. 

*  It  was  held,  in  the  case  of  the  Canal  Company  ▼.  Rail  Road  Company, 
(4  Gill  <5-  Johnson's  Rep.  1,)  by  the  court  of  appeals  in  Maryland,  that  con- 
gress acted  in  the  government  of  the  District  of  Ccrfumbia  and  other  districts, 
not  as  a  local  Icgtslatnre,  but  as  the  legislature  of  the  Union ;  and  in  the  case  of 
the  State  v.  New-Orleans  N.  Company,  (11  Martins  Rep.  38.  309,)  it  was  held 
that  the  legislature  of  the  Orleans  territory  could  grant  a  charter  binding  on  the 
•future  state  of  Louisiana.  So,  in  the  case  of  Williams  v.  The  Bank  of  Miehi' 
ganf  (7  Wendell^  539,)  the  New- York  court  of  errors  adjudged,  that  the  power 
to  incorporate  a  bank  was  within  the  scope  of  the  general  powers  of  territorial 
legislation  conferred  upon  the  Michigan  territory,  by  the  act  of  congress  of 
January  11th,  1805.  The  government  of  the  United  States,  which  can  lawfully 
acquire  territory  by  conquest  or  treaty,  must,  as  an  inevitable  c jnsequence,  pos- 
sess the  power  to  govern  it.  The  territories  must  be  under  the  dominion  and 
jurisdiction  of  the  Union,  or  be  without  any  government,  for  the  territories  do  not. 
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west  of  the  river  Ohio,  and  as  separate  territories  >^6re 
successively  formed,  congress  adopted  and  applied  the 
principles  of  the  ordinance  of  the  confederation  congress 
of  the  date  of  the  13th  of  July,  1787.  That  ordinance 
was  framed  upon  sound  and  enhghtened  maxims  of  civil 
jurisprudenccr  The  organized  territories  belonging  to 
the  United  States  and  governed  under  the  superintend- 
ence of  congress  at  present  consist  of  the  territories  of 
Columbia,  Florida,  Wisconsia,  and  Iowa.  The  territories 
of  Michigan  and  Arkansaw  were  admitted  into  the  Union 
as  states,  and  upon  an  equality  with  the  other  states, 
*  by  acts  of  congress  of  June  16th,  1836,  and  January  26tb^ 
1837. 
*385  ♦In  the  organization  of  the  territorial  government 
of  Florida,  by  the  act  of  congress  of  March  30tfa, 
1822,  and  March  3d,  1823,  the  legislative  power  was  vest- 
ed in  a  governor  who  was  to  hold  his  ofSce  for  three  years, 
but  removeable  by  the  president,  and  in  a  legislative  coun- 
cil of  thirteen  persons,  who  were  first  to  be  annually  ap- 
pointed by  the  president  and  senate  of  the  United  States, 
and  afterwards,  in  1826,  directed  to  be  chosen  by  the 
people.  No  laws  were  to  be  passed  inconsistent  with 
the  constitution  and  laws  of  the  United  States.  All  laws 
to  be  annually  reported  to  the  president,  and  laid  before 
congress,  and  if  disapproved  by  congress,  to  be  of  no 
force.  The  governor  has  a  qualified  negative  on  the 
passage  of  all  laws.*  The  judges  of  the  superior  courts 
of  the  territory  are  appointed  by  the  president  and  senate, 
and  hold  their  offices  for  four  years  ;  but  writs  of  error 


when  acquired,  becomo  entitled  to  aclf-govemment,  and  they  nre  not  subject  to 
the  jurisdiction  of  any  state.  They  fall  under  tlie  power  given  to  congress  by  the 
constitution.  Tliis  was  the  doctrine  and  decision  of  the  supreme  court  in  the 
case  of  the  American  Ins.  Company  v.  Canter,  1  Peters^  V.  S,  Rep.  511 ;  and 
see  also  3  Storfg  Com.  193—198.  53G. 

•  The  legislative  council  of  Florida  was  re-organized  by  act  of  congress  of  July 
7th,  1838,  ch.  168,  but  in  otlier  respects  the  former  laws  respecting  the  territory- 
were  not  disturbed. 
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and  appeal  lie  from  the  decisions  of  the  court  of  appeals 
to  the  supreme  court  of  the  United  States,  equally  as 
from  the  circuit  courts  in  the  several  states.  By  the  act 
of  congress,  of  May  15th,  1826,  the  jurisdiction  and 
powers  of  the  superior  courts  and  court  of  appeals  of  the 
territory  of  Florida  were  again  defined  and  regulated, 
and  the  powers  of  the  legislative  council  restricted;  and 
several  acts  granting  divorces  annulled ;  and  by  subse- 
quent acts  of  congress,  the  acts  of  the  legislative  council 
in  certain  other  cases  are  declared  void.*  Congress,  in 
the  organization  of  the  territory,  reserved  and  have  con- 
tinued the  right  to  review  and  disapprove  of  the  acts  of 
the  legislative  council;  and,  for  the  better  security  of 
personal  rights,  the  act  of  congress  of  1322  declared,  that 
the  free  exercise  of  religious  opinion  and  worship,  and 
the  benefit  of  the  writ  of  habeas  corpus  should  be  secure, 
and  fines  and  bail  should  not  be  excessive,  nor  ex  post 
fa^Ao  laws,  or  laws  impairing  the  obligation  of  contracts 
passed,  nor  private  property  taken  for  public  use  without 
just  compensation. 

By  the  act  of  congress  of  20th  April,  1836,  ch.  54,  the 
territorial  government  of  Wisconsin  was  established.  It 
was  to  consist  of  a  legislative  assembly  composed  of  a 
council  and  house  of  representatives  to  be  chosen  by  the 
people.  The  council  to  consist  of  thirteen  members  cho- 
sen for  four  years,  and  the  other  house  of  twenty-six  mem- 
bers chosen  for  two  years.  All  free  white  male  citizens 
of  the  territory,  of  twenty-one  years  of  age,  were  entitled 
to  vote  at  the  first  election,  and  the  legislative  assembly 
were  authorized  to  determine  the  qualifications  of  voters 
thereafter,  provided  that  the  right  of  suffrage  should  only 
be  exercised  by  citizens  of  the  United  States.     The  legis- 


*  See  instances  on  the  subject  of  taxation,  by  act  of  congress  of  June  30th, 
1834,  and  on  the  subject  of  corporationB  with  banking  powers,  by  act  of  congreM 
of  July  1st,  1836. 
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lature  was  not  to  pa^s  any  laws  intprfering  vntli  ibe 
priaiary  cIis[>osal  of  llic  soil,  oor  lo  tax  tlie  lands  of  uob- 
residents  liigber  tUari  the  lands  of  residemg.  The  execu- 
tive power  was  vested  in  a  governor,  who  holds  ibr  three  ' 
years  unless  sooner  removed  by  the  President  td"  the  Uni- 
ted States ;  and  lie  has  an  absolute  negative  on  all  law« 
passed  by  the  legislative  assembly)  ajid  all  laws  are  tA  be 
submitted  annually  to  congress,  and  if  disappruvcd  by 
there)  to  bccotoe  null.  The  governor,  secretary  of  thu 
territory,  judges  of  the  supreme  court,  attorney-general, 
and  marshal,  arc  ap{>oitited  hy  the  President  of  the  Uni- 
ted States  with  the  advice  and  consent  of  the  senate ;  aud 
other  judictJil  officers,  justices  of  the  peace,  sheriHs,  and 
tuibtia  officers,  are  appointed  by  the  legislative  countul  on 
the  noniiimiion  (^  the  govcniar.  The  judges  of  the  su- 
pnitiic  court  hold  tlieir  office  during  good  behaviour,  and 
they  hold  circuit  courts,  and  the  supreme  and  circuit 
courts  possess  chanceiy  as  well  as  common  law  jurisdic- 
tion. The  inhabitanu  of  the  territory  are  declared  to 
have  all  the  rights  and  privileges,  and  to  be  subject  to 
all  the  conditions  and  restrictions  granted  and  imposed 
by  the  articles  of  the  compact  in  the  ordinance  of  the  ISlh 
July,  17S7,  and  they  elect  a  delegate  to  the  house  of  re- 
presentatives to  serve  for  two  years.  Writs  of  error  and 
appeal  he  to  the  supreme  court  of  the  United  States  iitun 
the  final  decisions  of  the  supreme  court  of  the  territory 
where  the  amount  in  controversy  exceeds  SIOOO.  And 
by  the  act  of  congress  of  June  ISth,  1S3S,  cb.  96,  the 
territorial  government  of  Iowa  was  created  out  of  the  ter- 
ritory of  Wisconsin  lying  west  of  the  Mississippi.  The 
legislative  power  was  vested  in  a  councd  and  house  of 
representatives,  and  the  executive  power  in  a  governor. 
The  judges,  justices,  and  executive  officers,  to  be  ap- 
pointed by  the  governor  and  council,  and  the  judges, 
attorney-general,  and  marshal,  bold  their  offices  for  four 
years,  and  the  territory  elects  and  sends  a  delegate  to 
congress. 
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It  v^duld  seetn,  Irotn  thes&  Various  dohgf^sdidhal  regu- 
tetlons  of  the  tferritories  belonging  to  thd  United  States, 
that  congrfe&s  hdVe  fetiprdmtt  pdw^i*  iri  the  gofvfejhiment  of 
them,  depending  dn  the  exerblse  bf  theil:  ^duiid  discretion. 
That  dlsei^tidii  h^  hitheiid  been  Exercised  in  wisdotti 
ahd  good  faith,  atid  \^itb  Hh  ablddtis  regelrd  for  the  secu- 
rity of  the  rights  atid  privileges  of  tbfe  inhabildritSi  a^ 
defihed  aiid  declared  in  the  oi-diriance  df  July,  1787,  irid 
in  th^  c^stitutidii  of  the  United  States.  "All  adfaiit," 
isfaid  chief  justice  Marshall^*  •'the  cotfStitdtibnality  of  a 
territorial  government;"  Biit  nfeithter  the  Distnet  df 
Coluilibia,  nor  a  territory^  iS  a  ttate^  x^ithih  the  rrt^ahitig 
of  the  constitution,  or  entitled  to  claim  the  privileged 
secured  to  the  members  of  the  Union.  This  has  been  so 
adjudged  by  the  supreme  cotrrt;**  Nor  ^ill  a  tifrit  of  eiror 
or  appeal  lie  from  a  territorial  court  to  the  supreme  tourt, 
unless  there  be  a  special  statute  provision  for  the  purpose.* 
There  is  such  a  provision  as  to  Florida  and  Wisconsin, 
and  there  was  a  limited  provision  of  that  kind  as  to  Ar- 
kansaw  and  Michigan,  extending  to  cases  in  which  the 
United  States  were  concerned,  and  not  extending  further,* 
If,  therefore,  the  government  of  the  United  States  should 
carry  into  execution  the  project  of  colonizing  the  great 
valley  of  the  Columbia  or  Oregon  River,  to  the 
west  of  the  Rocky  Mountains,  it  would  afibrd  a  •sub-  •SSG 
ject  of  grave  consideration,  what  would  be  the 
future  civil  and  poUtical  destiny  of  that  country.  It 
would  be  a  long  time  before  it  would  be  populous  enough 
to  be  created  into  one  or  more  independent  states ;  and, 
in  the  mean  time,  upon  the  doctrine  taught  by  the  acts 
of  Congress,  and  even  by  the  judicicd  decisions  of  the 


•  4  Wheaton,  422. 

*>  Hepburn  v.  Elizoy,  2  Craneh^  445r.    Corporation  of  New-OrleaM  v.  Winter, 
1  Wheaton,  91. 
c  Clark  V.  Bazadonc,  1  Craneh,  212.    United  States  v.  Mere,  3  Rid.  159^ 
'  Act  of  Congres9  of  March  ^,  1805. 
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supreme  cnurt,  the  colonists  would  be  in  a  state  oftba 
most  complete  eubordination.  and  as  dcpcDdent  upon 
the  wilt  of  congress,  as  the  people  of  this  country  vrould 
have  been  upon  the  king  and  parliament  of  Great  Britaiiv  j 
if  they  could  have  sustained  their  claim  to  bind  us  in  sBJ 
cases  whatsoever.  Such  a  state  of  abmlute  sovereign^ 
on  the  one  hand,  and  of  absolute  dependence  on  tbe  other, 
is  not  congenial  with  the  Ixee  and  independent  spirit  of 
our  native  institutions ;  and  the  establishment  of  distant 
territorial  governments,  ruled  according  to  will  and 
pleasure,  would  have  a  veiy  natural  tendency,  as  all 
proconsular  governments  have  had,  to  abuse  and  of^ 
pression.' 


id  op.  J 
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LECTURE  XVm. 


•utet. 


OP   THE   CONCURRENT   JURISDICTION   OF   THE    STAT» 

GOVERNMENTS. 

The  question,  how  far  the  state  governments  have  con* 
current  powers,  either  legislative  or  judicial,  over  cases 
within  the  jurisdiction  of  the  government  of  the  United 
States,  has  been  much  discussed.  It  will  be  my  endeav- 
our, in  the  course  of  the  present  lecture,  to  ascertain  the 
just  doctrine  and  settled  distinctions  applicable  to  this 
great  and  important  constitutional  subject. 

(1.)  Ajstothe  concurrent  powers  ofles^lation  in  the  states.  Cwenmnt 

It  was  observed  in  the  Federalists^  that  the  state  govern-  »»»•  ■werai 
ments  would  clearly  retain  all  those  rights  of  sovereignty 
which  they  had  before  the  adoption  of  the  constitution  of 
the  United  States,  and  which  were  not  by  that  constitu- 
tion exclusively  delegated  to  the  Union.  The  aUenation 
of  state  power  or  sovereignty  would  only  exist  in  three 
cases  :  Where  the  constitution  in  express  terms  granted 
an  exclusive  authority  to  the  Union ;  where  it  granted  in 
one  instance  an  authority  to  the  Union,  and  in  another 
prohibited  the  states  from  exercising  the  like  authority ; 
and  where  it  granted  an  authority  to  the  Union,  to  which 
a  similar  authority  in  the  states  would  be  absolutely  and 
totally  contradictory  and  repugnant. 

In  the  judicial  construction  given  from  time  to  time  to 
the  constitution,  there  is  no  very  essential  variation  from 
the  contemporary  exposition  which  was  here  laid  down 

•  No.  32. 
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by  the  high  authority  of  the  Federalist.  Judge  Chase»  in 
the  case  of  Colder  v.  Bvllj^  declared,  that  the  state  legis- 
latures retained  all  the  powers  of  legislation  which  were 
not  expressly  taken  away  by  the  constitution  of  the  Uni- 
ted States ;  and  he  beld^  that  no  constructive  powers 
could  be  exercised  by  the  federal  government.  Subse- 
quent judges  have  not  expressed  themselves  quite  so 
strongly  in  favour  of  state  rights,  and  in  restriction  of  the 
powers  of  the  national  govemtneiit.  In  Sturgcs  v.  Croumr 
inshieldj^  the  chief  justice  o(  the  United  States  observed, 
that  the  powers  of  the  states  remained,  after  the  adop- 
tion of  the  constitution,  what  they  were  before,  except 
so  far  as  they  held  been  abridged  by  that  instrument. 
The  mere  grant  of  a  po^er  by  congress  did  not  imply  a 
prohibition  on  the  states  to  exeixjise  the  same  pdwet. 
Thus,  congress  are  authorized  to  establish  uniform  la^s 
on  the  subject  of  bankruptcy,  but  the  states  may  pass 
bankrupt  laws,  provided  there  be  no  act  of  congress  in 
force  establishing  a  uniform  law  on  that  subject.*^  The 
states  may  legislate  in  the  absence  of  congressional  regu- 
lations. It  is  not  the  mere  existence  of  the  power,  but 
its  exercise,  which  is  incompatible  with  the  exercise  of 
the  same  power  by  the  states.  It  is  not  the  right  to  esta- 
bhsh  these  uniform  laws,  but  their  actual  establishment, 
which  is  inconsistent  with  the  partial  acts  of  the  states. 
But  the  concurrent  power  of  legislation  in  the  states  did 
tiot  extend  to  every  case  in  which  the  exercise  of  it  by 
the  states  had  not  been  expressly  prohibited.  The  cor- 
rect principle  was,  that  whenever  the  terms  in  which  the 
power  was  granted  to  congress,  or  the  nature  of  the 


•  3  Dailas,  386. 

*  4  Wheat  on,  1.93. 

«  In  Golden  v.  Prince,  3  Wcuh,  Cir.  Rep.  313,  Judge  Washington  had  pre- 
viously held,  in  tlic  circuit  court  of  the  United  States  for  Pennsylvania,  that  con- 
gress had  the  exclusive  power  to  pass  bankrupt  laws  ;  but  this  opinion  was  sub- 
sci^uently  corrected,  and  qualified  according  to  the  doctrine  in  the  text. 
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power,  required  that  it  should  be  exercised  exclu- 
sively by  congress,  the  subject  was  as  completely 
taken  from  the  state  legislatures,  as  if  they  had  been 
expressly  forbidden  to  act  on  it*  In  Houston  v.  Moore^* 
the  same  principles  were  laid  down  by  Judge  Washing- 
ton, in  delivering  the  opinion  of  the  court.  He  observed, 
that  the  power  of  the  state  governments  to  legislate  on 
the  subject  of  the  state  militia  having  existed  prior  to  the 
formation  of  the  constitution,  and  not  being  prohibited  by 
that  instrument,  it  remained  with  the  states,  subordinate, 
nevertheless,  to  the  paramount  power  of  the  general 
government,  operating  upon  the  same  subject.  If  con- 
gress, for  instance,  did  not  exercise  the  power  of  pro- 
viding for  organizing,  arming,  and  disciplining  the  militia, 
it  was  competent  for  the  states  to  do  it ;  but  as  congress 
had  exercised  its  constitutional  powers  upon  the  subject 
of  the  miUtia  as  fully  as  was  thought  proper,  the  power 
of  legislation  over  that  subject  by  the  states  was  ex- 
cluded, except  so  far  as  it  had  been  permitted  l)y  con- 
gress. The  doctrine  of  the  court  was,  that  when  con- 
gress exercised  their  powers  upon  any  given  subject,  the 
states  could  not  enter  upon  the  same  ground,  and  provide 
for  the  same  objects.  The  will  of  congress  may  be  dis- 
covered as  well  by  what  they  have  not  declared,  as  by 
what  they  have  expressed.  Two  distinct  wills  cannot  at 
the  same  time  be  exercised,  in  relation  to  the  same  sub- 
ject, effectually,  and  at  the  same  time  be  compatible  with 
each  other.  If  they  correspond  in  every  respect,  then 
the  latter  is  idle  and  inoperative.  If  they  differ,  they 
must,  in  the  nature  of  things,  oppose  each  other  so  far  as 
they  do  differ.  It  was,  therefore,  not  a  true  and  consti- 
tutional doctrine,  that  in  cases  where  the  state  govern- 
ments have  a  concurrent  power  of  legislation  with  the 
national  government,  they  may  legislate  upon  any  sub- 

•  5  Wheaton,  1. 
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ject  on  which  congress  have  acted,  provided  the  two  lawa 
are  not  in  their  operation  contradictory  and  repugnant  to 

each  other. 
•390       "Judge  Story,  in  the  opinion  which  he  gave  in 

ibis  case,  spnke  to  the  same  effect,  and  defined 
with  precision  the  boundary  line  between  the  concurrent 
and  residuary  jwwcrs  of  the  states,  and  the  exclusive 
powers  of  the  Union.  A  mere  grant  of  power  in  atfirta- 
ative  terms  lo  congress,  did  not^wr  ae  transfer  an  exclu- 
sive sovereignly  on  such  subjects.  The  powers  granted 
to  congress  were  never  exclusive  of  similar  powers  exist- 
ing in  the  states,  unless  where  the  constitution  has  ex- 
pressly in  terms  given  an  exclusive  power  to  congress, 
or  the  exercise  of  a  like  power  was  prohibited  to  the 
states,  or  there  was  a  direct  repugnancy  or  incompati- 
bility in  the  exercise  of  it  by  ihe  states.  This  is  the  same 
description  of  the  nature  of  the  powers  as  that  given  by 
the  Federalist.  An  example  of  the  first  class  is  to  be 
found  in  the  exclusive  legislation  delegated  to  congress 
over  places  purchased  for  forts,  arsenals,  &c. ;  and  of 
the  second  class,  in  the  prohibition  of  a  state  to  coia 
money,  or  emit  bills  of  credit ;  and  of  the  third  class,  in 
the  power  to  establish  a  uniform  rule  of  naturalization, 
and  in  the  delegation  of  atlmiralty  and  maritime  juris- 
diction. In  all  other  cases,  the  states  retain  concurrent 
authority  with  congress,  except  where  the  laws  of  the 
states  and  of  the  Union  are  in  direct  and  manifest  colli- 
sion on  the  same  subject,  and  then  those  of  the  Union, 
being  the  supreme  law  of  the  land,  are  of  paramount 
authoritj',  and  the  state  laws,  so  far,  and  so  far  only  as 
such  incompatibility  exists,  must  necessarily  yield. 

In  the  application  of  these  general  principles  to  the 
case  before  the  court,  it  was  observed,  that  the  power 
given  to  congress  to  provide  for  organizing,  arming,  and 
disciphning  the  mihlia,  was  not  exclusive.  It  was  merely 
an  affirmative  power,  and,  being  not  incompatible  with 
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the  existence  of  a  like  power  in  the  states,  it  might  well 
leave  a  concurrent  power  in  the  latter-  But  when  once 
congress  have  acted  on  the  subject,  and  carried  this 
power  into  efFect,  its  laws  for  the  orgaLnization,  armingf 
and  disciplining  the  militia,  were  supreme,  and  all  inters 
fering  regulations  of  the  states  suspended.  A  state 
may  organize,  arm,  and  discipline  *its  own  militia,  •391 
in  the  absence  of,  or  subordinate  to,  the  regulations 
of  congress.  This  power  originally  existed  in  the  states, 
and  the  grant  of  it  to  congress  was  not  necessarily  ex- 
clusive, unless  a  concurrent  power  in  the  states  would 
be  repugnant  to  the  grant,  and  there  was  no  such  repug-' 
nancy  in  the  nature  of  the  power.  But  the  question  was, 
whether  a  state  legislatQre  had  any  concurrent  power 
remaining  after  congress  bad  provided,  in  its  discretion, 
for  the  case.  The  conclusion  was,  that  when  once  the 
legislature  of  the  Union  has  exercised  its  powers  on  a 
given  subject,  the  state  power  over  that  same  subject, 
which  had  before  been  concurrent,  was  by  that  exercise 
prohibited,  and  this  was  the  opinion  of  the  court. 

These  expositions  of  the  paramount  powers  of  the 
general  government  are  to  be  received  as  correct  and 
'  conclusive,  for  they  proceed  from  the  highest  authority, 
and  are  exceedingly  clear  and  logical  in  their  deductions.- 
The  same  doctrines  bad  been  previously  declared  in  the 
court  of  errors  of  New-York,  in  the  steam-boat  case  of 
Livingston  v.  Van  Ingen.^  "  Our  safe  rule  of  construc- 
tion and  of  action,"  as  it  was  there  observed,''  "  was  this, 
that  if  any  given  power  was  originally  vested  in  this 
state,  if  it  had  not  been  exclusively  ceded  to  congress,  or 
if  the  exercise  of  it  had  not  been  prohibited  to  the  states, 
we  might  then  go  on  in  the  exercise  of  power,  lintil  it 
came  practically  in  collision  with  the  exercise  of  some 
congressional  power.     When  that  happened  to  be  the 


»  9  Johns.  Hep.  507.  ^  9  Johnt.  Rep,  576. 
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case,  llic  state  authority  wouU  so  far  l»e  controlled,  but 
it  would  still  be  good  iu  those  respects  in  whidi  il  did 
not  contravene  the  provision  of  the  paramount  law."  A 
similar  oxposUion  of  the  concurient  jurisdiction  of  the 
stales,  was  given  by  the  supreme  court  of  Pennsylvania, 
in  Moon  v.  Ihysumf  and  by  tJic  chief  justice  of"  Massa- 
chusetts, in  lilanckard  v.  Russell 

Wlieu  the  conalitution  of  the  United  Plates  was  under 

the  consideration  of  the  stale  convcntiona,  (here 
•392   was  much  'couceru  expressed  on  llic  subject  of  the 

general  power  of  tuxution  over  (ill  nlijiwls  of  taxa- 
tion, vested  in  ihe  national  government ;  and  il  was  sup- 
posed that  it  would  be  in  tlic  power  of  congress,  in  its 
discretion,  to  destroy  in  effect  the  concurrent  power  of 
taxation  remaining  in  tlie  sUtes,  and  to  deprive  them  of 
the  means  of  supplying  their  own  wants.  All  the  re- 
sources of  taxation  might,  by  degrees,  become  the  sub- 
jects of  federal  monopoly.  The  stales  must  support 
themselves  by  direct  taxes,  duties,  and  excises,  and  con- 
gress may  lay  the  same  burthen,  at  the  same  time,  on 
the  same  subject.  Suppose  the  national  tax  should  be 
as  great  as  the  article,  whether  it  be  land,  or  distdled 
spirits,  or  pleasure  carriages,  for  instance,  will  conve- 
niently and  prosperously  bear,  and  the  state  should  be 
obliged  to  lay  a  further  tax  for  its  own  necessities  ;  the 
doctrine,  as  I  understand  it,  is,  that  the  claim  of  the 
United  States  would  be  preferred,  and  must  be  first 
satisfied,  because  the  laws  of  the  United  States,  made  in 
pursuance  of  the  constitution,  are  the  supreme  law  of  the 
land.  The  author  of  the  Federalist,'  admits,  that  a  state 
might  lay  a  tax  on  a  particular  article,  equal  to  what  it 
would  well  bear,  but  the  United  Stales  would  still  have 


■  3  Scrg.  *  Ra<rle,  179. 

<•  13  .WoH.  Rep.  10. 

•  No.  aa.     See  also,  Not.  31.  33,  3<. 
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a  right  to  lay  a  further  tax  on  the  same  article  ;  and  that 
all  collisions,  in  a  struggfe  between  the  two  governments 
for  revenue,  must  and  would  be  avoided  by  a  sense  of 
mutual  forbearance.  He  no  where,  however,  meets  and 
removes  the  diflSculty,  in  the  case  of  a  want  of  this  mu- 
tual forbearance,  where  there  is  a  concurrent  tax  laid  on 
the  same  subject,  and  which  will  not  bear  both  taxes. 
He  says  only,  that  the  United  States  would  have  no  right 
to  abolish  the  state  tax.  This  is  not  contended ;  but 
would  not  the  United  States  have  a  right  to  declare,  that 
their  taxes  were  liens  from  the  time  they  were*  imposed ; 
and  would  they  not,  as  of  course,  be  entitled  to  be  first 
paid ;  and  must  not  the  state  collector,  in  all  cases, 
stand  by  and  wait  until  the  national  •tax  is  col-  •SQS 
lected,  before  he  proceeds  to  collect  his  state  tax 
out  of  the  exhausted  subject.'*  Upon  the  doctrine  of  the 
federal  courts,  and  upon  the  doctrine  of  the  Federalist 
•himself,  this  must  be  the  case ;  and  though  the  state 
legislatures  have  a  concurrent  jurisdiction  in  the  case  of 
taxation,  except  as  to  imposts,  yet,  in  effect,  though  not 
in  terms,  this  concurrent  power  becomes  a  subordinate 
and  dependent  power.  In  every  other  case  of  legisla- 
tion, the  concurrent  power  in  the  states  would  seem  to 
be  a  power  entirely  dependent,  and  subject  to  be  taken 
away  absolutely,  whenever  congress  should  choose  to 
exercise  their  powers  of  legislation  over  the  same  subject. 
I  do  not  mean  to  be  understood  to  question  the  validity, 
or  to  excite  alarm  at  the  existence  of  this  doctrine.  The 
national  government  ought  to  be  supreme  within  its  con- 
stitutional limits,  for  it  is  intrusted  with  the  paramount 
interests  and  general  welfare  of  the  whole  nation.  Our 
great  and  effective  security  consists  in  the  fact,  that  the 
constituents  of  the  general  and  of  the  state  governments 
are  one  and  the  same  people  ;  and  the  powers  of  the  na- 
tional government  must  always  be  exercised  with  a  due 
regard  to  the  interest  and  prosperity  of  every  member  of 
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the  Union ;  for  on  the  occurrence  and  good  will  of  the 
parts,  tlie  stability  of  tlie  wliole  depetidfi.  My  object  la, 
to  discover  what  tliia  concurrent  power  of  legislation 
amounts  to,  and  what  is  its  value,  and  on  what  constitu- 
tional foundation  it  is  supported. 

It  was  observed  by  Mr.  Hamilton,  in  the  conveniiiDn  of 
New- York,  in  178S,»  that  if  the  United  States,  and  the 
slate,  should  each  lay  a  tax  on  a  specific  article,  and  the 
individual  should  be  unable  to  pay  both,  the  party  who 
first  levied  would  hold  the  property.     But  this  position 

must  be  received  with  some  qualification.  The 
"394  United  States  have  'declared  by  law,  that   they 

were  entitled,  in  respect  to  their  debts,  to  priority 
of  payment  ;  and  when  it  was  said  that  tliis  claim  would 
interfere  with  the  rights  of  the  state  sovereignties,  and 
would  defeat  the  measures  lliey  had  a  right  to  adopt,  to 
secure  themselves  against  definquencies,  the  answer  given 
in  Fisher  v.  Blight,^  is,  that  "  the  mischief  suggested,  so- 
fer  as  it  can  really  happen,  was  the  necessary  conse- 
quence of  the  Bupremacyof  thelawsof  the  United  States, 
on  all  subjects  to  which  the  legislative  power  of  congress 
extends."  It  would  seem,  therefore,  that  the  concurrent 
power  of  the  legislation  in  the  states,  is  not  an  independ- 
ent but  a  subordinate  and  dependent  power,  fiable,  in 
many  cases,  to  be  extinguished,  and  in  all  cases  to  be 
postponed,  to  the  paramount  or  supreme  law  of  the  Union, 
whenever  the  federal  and  tiie  state  regulations  interfere 
with  each  other.'= 


"  JJeSo/e.iBtteA'EB-i'oriCimofn/ion,  printed  by  Francis  Childs.p,  113. 

'  a  Craneh,  397. 

<  It  has  become  a  settled  poiul,  and  I  think  it  wu  a  veiy  cloar  one  from  ibe 
beginning,  that  in  the  constrac  tion  of  the  power  of  conRre"*  to  laj  and  collect  laxca, 
duHoi,  impOHis  and  eiei«<,  it  ia  not  to  be  token  as  an  indepi-ndent  gram  of  power, 
without  any  defined  limit  or  object,  but  thai  it  is  a  power  to  be  considered  in  con- 
nexion with  the  words  immedlatelv  thereofter,  by  which  it  ia  made  nubjoci  to  the 
fiuahiication  or  limilation  of  being  exercised, /or  the  purpoie  nf  "  pajing  the  debts, 
and  pravidiiw.for  theconmum  dqfence  and  genoral  welftre  of  the  United  Stacet." 
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In  Weyman  v.  Sauthardj^  the  question  arose,  how  far 
the  judicial  process  of  the  federal  courts  could  be  con- 
trolled by  the  laws  of  the  several  states.  It  was  decided, 
that  congress  had  exclusive  authority  to  regulate  pro- 
ceedings and  executions  in  the  federal  courts,  and  that 
the  states  had  no  authority  to  control  such  process ;  and, 
therefore,  executions  hj  fieri  facias^  in  the  federal  courts, 
were  not  subject  to  the  checks  created  by  the  Kentucky 
statute,  forbidding  sales  on  execution  of  land  for  less  than 
three  fourths  of  its  appraised  value.  It  was,  in  that  case, 
further  observed,  that  the  forms  of  execution,  and  other 
process,  in  the  federal  courts,  in  suits  at  common  law, 
except  modes  of  proceeding,  were  to  be  the  same  as  used 
in  September,  1789,  in  the  supreme  courts  of  the  states, 
subject  only  to  alterations  and  additions  by  congress,  and 
by  the  federal  courts,  but  not  to  alterations  since  made 
in  the  state  laws  and  practice.  It  was  further  observed, 
that  the  laws  of  the  several  states  were,  by  the  judi- 
ciary act  of  17S9,  sec.  34,  to  be  regarded  as  •rules  •396 
of  decision  in  trials  at  common  law,  in  cases  where 
they  apply,  unless  the  constitution,  treaties,  or  statutes 
of  the  United   States,  had  othen^vise  provided.     This, 


The  purpose  for  which  the  taxes  are  to  be  laid,  is  not  of  itself  a  distinct,  substan- 
tial power,  but  a  qualification  of  the  power  of  taxation,  by  restricting  it  to  those 
great  and  specified  purposes,  though  the  application  of  it  to  those  purposes  does 
undoubtedly  admit,  and  necessarily  requires  the  exercise  of  a  large  and  undefined 
discretion.  The  progress  of  this  question,  and  the  very  weighty  opinions  upon 
it,  arc  fully  shown  and  forcibly  illustrated  in  2  Story^i  Com.  367 — 398  ;  and  see 
particularly  Mr.  Monroe's  message  on  the  bill  resjHHrting  the  Cumberland  road, 
May  4th,  1822.  Ibid.  445—456.  That  congress  possess  the  power  to  appro- 
priate money,  raised  by  taxation  or  otherwise, /or  other  purposes,  in  their  discre- 
tion, than  those  pointed  out  in  the  enumerated  powers,  is  a  question  that  has  given 
rise  to  very  able  and  acute  discussions,  and  the  oilirmativo  side  of  the  question 
heu)  been  sustained  and  successfully  vindicated  by  the  practice  of  the  government, 
and  the  weighty  authority,  among  others,  of  Mr.  Hamilton  and  Mr.  Monroe,  in 
celebrated  documents  under  their  official  sanction.  See  Hamilton's  report  on 
manufactures,  and  President  Monroe's  message  above  referred  to.  Story's  Com. 
vol.  ii.  p.  440 — 158.  This  distinguished  commentator  gives  to  the  affirmative 
side  of  the  question  the  sanction  also  of  his  decided  opinion. 
•  10  Wheaton,  1. 
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however,  did  not  «pply  to  tlie  practice  of  the  federal 
courts.  As  to  that,  the  laws  of  the  stales  were  no  riile 
of  decision,  und  ihie  direction  was  intended  only  as  a 
legislative  recognition  of  the  principles  of -uruversal  juris- 
prudence as  to  the  operation  of  the  /«:  lod  in  the  trial 
and  decision  of  causes.  The  law  respecting  6naJ  process 
was  materially  altered  by  tlie  act  of  congress  of  1S23," 
and  that  act  adopted  into  the  national  courts  in  each 
state  respectively  (Louisiana  excepted)  the  existing  laws 
and  usages  of  the  several  courts,  regulating  tlie  ei?ect 
and  operation  of  judgments  and  executions,  and  the  pro- 
ceedings for  tiieir  enforcement ;  hut  where  judgments 
were  a  lien  in  the  state  upon  the  property  of  the  defen- 
dants, and  the  defendants  "were  entitled  to  an  imparlance 
thereon  of  one  termor  more,  the  defendants  in  the  United 
States'  courts,  in  such  slate,  are  entitled  to  an  impar- 
lance of  one  term.  If,  in  any  state,  there  were  no  courts 
of  equity  with  the  ordinary  equity  jurisdiction,  the  courts 
of  the  United  Slates,  in  such  states,  might  prescribe  the 
mode  of  executing  their  decrees  in  equity ;  and  the 
courts  of  the  United  States  were  also  invested  with 
power  to  alter,  in  their  discretion,  the  final  process  in 
their  courts,  and  to  conform  the  same  to  legislative 
changes  made  for  the  states  courts. 

(2.)  As  to  the  concurrent  'power  of  the  slates  in  matters  of 
judicial  cognizance. 
«;  In  the  82d  number  of  the  Federalist,  it  is  laid  down  as 
"'a  rule,  that  the  state  courts  retained  all  pre-existing  au- 
thorities, or  the  jurisdiction  they  had  before  the  adoption 
of  the  constitution,  except  were  it  was  taken  away, 
either  by  an  exclusive  authority  granted  in  express  terms 

to  the  Union,  or  in  a  case  where  a  particular  autho- 
*396  rity  was  granted  to  the  •Union,  and  the  exercise  of 

a  like  authority  was  prohibited  to  the  states,  or  in 

>  Act  of  CongTf  of  May  I9M,  1838,  cb.  68.  mc.  3, 3. 
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the  case  where  an  authority  was  granted  to  the  Union, 
with  which  a  similar  authority  in  the  states  would  be 
utterly  incompatible.  A  concurrent  jurisdiction  in  the 
state  courts  was  admitted,  in  all  except  those  enumerated 
cases ;  but  this  doctrine  was  only  applicable  to  those 
descriptions  of  causes  of  which  the  state  courts  had  pre- 
vious cognizance,  and  it  was  not  equally  evident  in 
relation  to  cases  which  grew  out  of  the  constitution. 
Congress,  in  the  course  of  legislation,  might  commit  the 
decision  of  causes  arising  upon  their  laws,  to  the  federal 
courts  exclusively ;  but  unless  the  state  courts  were  ex- 
pressly excluded  by  the  acts  of  congress,  they  would,  of 
course,  take  concurrent  cognizance  of  the  causes  to  which 
those  acts  might  give  birth,  subject  to  the  exceptions 
which  have  been  stated.  In  all  cases  of  concurrent  juris- 
diction, an  appeal  would  lie  from  the  state  courts  to  the 
supreme  court  of  the  United  States ;  and  without  such 
right  of  appeal,  the  concurrent  jurisdiction  of  the  state 
courts,  in  matters  of  national  concern,  would  be  inad- 
missible ;  because,  in  that  case,  it  would  be  inconsistent 
with  the  authority  and  eflBiciency  of  the  general  govern- 
ment. 

Such  w^re  the  early  and  speculative  views  of  the  ablest 
commentators  on  the  constitution,  in  relation  to  the  judi- 
cial powers  of  the  state  courts.  We  will  now  examine 
a  series  of  decisions  in  the  federal  courts,  defining  and 
settling  the  boundaries  of  the  judicial  authorities  of  the 
states. 

In  the  case  of  Martin  v.  Hunter^^  Judge  Story,  in  de- 
livering the  opinion  of  the  court,  seemed  to  think,  that  it 
was  the  duty  of  congress  to  vest  the  whole  judicial  power 
of  the  United  States  in  courts  ordained  and  estabUshed 
by  itself.  But  the  general  observation  was  subsequently 
qualified,  and  confined  to  that  judicial  power  which  was 

•  1  IVheaUmrdOi,     Videiuprorp.  377. 


396  JlRISPRlDENCi;  OF  l^^rt  '»• 

eielusively  veated  in  llie  United  Stales.  The  whole 
•397  judicial  power  of  the  •United  States  ahoultl  be,  at 
all  times,  vested,  either  in  an  original  or  appallate 
form,  in  some  courts  created  under  ita  authority.  It  was 
considered,  that  there  was  vast  weight  in  the  argument, 
that  tin;  constitution  is  imperative  upon  congress  to  vesr 
all  the  judicial  power  of  the  United  States,  in  the  shape 
of  original  jurisdiction,  in  the  supreme  and  inferior  courts 
created  under  its  own  aulboritv.  At  all  events,  it  was 
manifest,  tlial  the  judicial  power  of  the  United  States  is, 
unavoidably,  in  some  cases,  exclusive  of  all  state  authority, 
and,  in  all  cases,  may  he  made  so,  at  the  election  of  con- 
gress. No  part  of  the  criminal  jurisdiction  of  the  United 
States  can,  consistently  with  the  constitution,  be  delfr- 
gated  to  state  Iribnnals.  The  admiralty  and  maritime 
jurisdiction  is  of  the  same  exclusive  cognizance;  and  it 
can  only  be  in  those  cases  where,  previous  to  the  consti- 
tution, state  tribunals  possessed  jurisdiction  independent 
of  national  authority,  that  they  can  now  constitutionally 
exercise  a  concurrent  jurisdiction.  Congress,  throughout 
the  judiciary  act,  and  particularly  in  the  9th,  11th,  and 
13th  sections,  have  legislated  upon  the  supposition,  that 
in  all  the  cases  to  which  the  judicial  powers  of  the  Uni- 
ted States  extended,  they  might  rightfully  vest  exclusive 
jurisdiction  in  their  own  courts. 

State  courts  may,  in  the  exercise  of  their  ordinaiy, 
original,  and  rightful  jurisdiction,  incidentally  take  cogni- 
'zance  of  cases  arising  under  the  constitution,  the  laws, 
and  treaties  of  the  United  Stales;  yet  to  all  these  cases 
the  judicial  power  of  the  United  States  extends,  by  means 
of  its  appellate  jurisdiction. 

In  Houston  v.  Moore,'  the  same  question  came  again 
under  the  consideration  of  the  supreme  court,  and  Judge 
Washington,  in  delivering  the  opinion  of  the  court,  ob- 
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served,  that  he  saw  nothing  unreasonable  or  inconvenient 
in  the  doctrine  of  the  Federalisty  on  the  subject  of 
the  concurrent  •jurisdiction  of  the  state  courts,  so  •SQS 
long  as  the  power  of  congress  to  withdraw  the 
whole,  or  any  part  of  those  cases,  from  the  jurisdiction  of 
the  state  courts,  be,  as  he  thought  it  must  be,  admitted. 
The  practice  of  the  general  government  has  been  con- 
formable to  this  doctrine,  and,  in  the  judiciary  act  of 
1789,  the  exclusive  and  concurrent  jurisdiction  conferred 
on  the  courts  by  that  act,  were  clearly  distinguished  and 
marked.  The  act  shows,  that,  in  the  opinion  of  congress, 
a  grant  of  jurisdiction  generally,  was  not  of  itself  suffi- 
cient to  vest  •  an  exclusive  jurisdiction.  The  judiciary 
act;  grants  exclusive  jurisdiction  to  the  circuit  courts  of  all 
crimes  and  offences  cognizable  under  the  authority  of 
the  United  States,  except  where  the  laws  of  the  United 
States  should  otherwise  provide ;  and  this  accounts  for 
the  proviso  in  the  act  of  24th  of  February,  1807,  c.  76. 
and  in  the  act  of  10th  of  April,  1816,  c.  44.  concerning 
the  forgery  of  the  notes  of  the  Bank  of  the  United  States, 
declaring  that  nothing  in  that  act  contained  should  be 
construed  to  deprive  the  courtsof  the  individual  states  of 
jurisdiction,  under  the  laws  of  the  several  states,  over  of- 
fences made  punishable  by  that  act.  There  is  a  similar 
proviso  in  the  act  of  21st  of  April,  1806,  c.  49.  concern- 
ing the  counterfeiters  of  the  current  coin  of  the  United 
States.  Without  these  provisoes,  the  state  courts  could 
not  have  exercised  concurrent  jurisdiction  over  those  of- 
fences, consistently  with  the  judiciary  act  of  1789.  But 
these  saving  clauses  restored  the  concurrent  jurisdiction 
of  the  state  courts,  so  far  as,  under  state  authority,  it 
could  be  exercised  by  them.'    There  are  many  othe? 

•  In  the  case  of  the  State  v.  Tuff,  2  Bailey's  S.  C.  Rep.  44,  the  state  courta 
arc  considered  as  having  jiiriwliction,  independent  of  the  acts  of  congress,  to  pun- 
ish the  uttering  and  parsing  counterfeit  bank  bills  and  coin  of  the  United  States,  iMid 
en  the  principle  that  such  a  power  is  essential  to  the  protection  of  the  chizenB. 

Vol.  I.  68 
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acts  of  congress  which  pcnnil  jurisdiction,  over  the  oF- 
fences  therein  described,  to  be  exercised  by  state  magia- 
trales  and  courts.  Tbia  was  necessary:  because  the 
concurrent  jurisdiction  of  the  state  courts  over  all  oflcncea 
was  taken  away,  and  that  jurisdiction  was  tested  exclu- 
sively in  tlie  national  courts  by  tlie  judiciary  act,  and  it 
required  another  act  to  restore  it.  The  state  ctnirts  could 
exercise  no  jurisdiction  wliatever  over  crimes  and 
'399  olFeiices  against  'the  United  States,  unless  where, 
in  particular  cases,  the  laws  had  olherwiae  pro- 
vided ;  and  whenever  such  provision  was  made,  the  claim 
of  exclusive  jurisdiction  in  the  particular  cases  was  with- 
drawn, and  the  concurrent  jurisdiction  of  the  state  courU, 
CO  iiutanci,  restored,  not  by  way  of  grant  from  the  national 
government,  but  by  the  removal  of  a  disability  before 
imposed  upon  ilie  slate  tribuaals. 

In  that  case,  the  supreme  court  disclaimed  the  idea 
that  congress  could  authoritatively  bestow  judicial  powers 
on  state  courts  and  magistrates.  "  It  was  held  to  be  per- 
fectly clear,  that  congress  cannot  confer  jurisdiction  upon 
any  courts  but  such  as  exist  under  the  constitution  and 
laws  of  the  United  States,  although  the  state  courts  may 
exercise  jurisdiction  in  cases  authorized  by  the  laws  of 
the  state,  and  not  prohibited  by  the  exclusive  jurisdiction 
of  the  federal  courts." 

The  supreme  court,  having  thus  declared  the  true  ibun- 
dation  and  extent  of  the  concurrent  jurisdiction  of  the 
stale  courts  in  criminal  cases,  proceeded  to  meet  and 
solve  a  diificully  occurring  on  this  subject  of  concurrent 
jurisdiction,  whethet  the  sentence  of  one  jurisdiction 
wouldoustthejurisdiction-of  the  other.  The  decision  on 
this  point  was,  that  the  sentence  of  either  court,  whether 
of  conviction  or  acquittal,  might  be  pleaded  in  bar  of  the 
prosecution  before  the  other  ;  as  much  so  as  the  judg- 
ment of  a  state  court,  in  a  civil  case  of  concurrent  juris- 
diction, mijght  be  pleaded  in  bar  of  an  action  for  the 
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same  cause  instituted  in  a  circuit  court  of  the  United 
States. 

There  was  another  difficulty,  not  so  easily  surmounted, 
and  that  was,  whether,  if  a  conviction  of  a  crime  against 
the  United  States  be  had  in  a  state  court  admitted  to 
have  concurrent  jurisdiction,  the  governor  of  the  state 
would  have  the  power  to  pardon,  and  in  that  way  control 
the  law  and  policy  of  the  United  States.  Judge  Wash- 
ington, in  speaking  for  the  court,  did  not  answer  this 
question,  but  contented  himself  with  merely  observing, 
that  he  was  by  no  means  satisfied  that  the  gov- 
ernor could  pardon,  but  that  if  •he  could,  it  would  •400 
furnish  a  reason  for  vesting  the  jurisdiction  of 
criminal  matters  exclusively  in  the  federal  courts. 

The  conclusion,  then,  is,  that  in  judicial  matters,  the 
concurrent  jurisdiction  of  the  state  tribunals  depends 
altogether  upon  the  pleasure  of  congress,  and  may  be 
revoked  and  extinguished  whenever  they  think  proper, 
in  every  case  in  which  the  subject  matter  can  constitu- 
tionally be  made  cognizable  in  the  federal  courts ;  and 
that,  without  an  express  provision  to  the  contrary,  the 
state  courts  will  retain  a  concurrent  jurisdiction,  in  all 
cases,  where  they  had  jurisdiction  originally  over  the 
subject  matter.  We  will  next  see  whether  this  state 
jurisdiction  does  not  equally  depend  upon  the  volition  of 
the  state  courts. 

There  are  various  acts  of  congress,  in  which  duties 
have  been  imposed  on  state  magistrates  and  courts,  and 
by  which  they  have  been  invested  with  jurisdiction  in 
civil  suits,  and  over  complaints  and  prosecutions  in  penal 
and  criminal  cases  for  fines,  penalties,  and  forfeitures, 
arising  under  laws  of  the  United  States-  We  have  seen 
a  very  clear  intimation  given  by  the  judges  of  the  su- 
preme court,  that  the  state  courts  were  not  bound,  in  con- 
sequence of  any  act  of  congress,  to  assume  and  exercise 
jurisdiction  in  such  cases.    It  was  merely  permitted  to 
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them  lo  do  so,  as  far  as  was  compatible  with  their  slate 
obligntioas,  and  in  some  instances  llic  atatc  courts  have 
acted  in  tbose  ca^cs,  and  in  other  instances  they  have 
declined  jurisdiclion,  though  expressly  vested  with  ii  by 
the  act  of  congress. 

Li  the  case  of  Fergman,*  an  application  was  made  to 
the  supreme  court  of  New-York  for  the  allowance  of  a 
hahcai  corjnis  to  bring  wp  the  party  alleged  to  be  detained 
in  custody  by  an  officer  of  the  army  of  the  United  Stat«a, 
on  the  ground  of  being  an  enlisted  soldier;  and  the  alle- 
gation was,  that  he  was  an  infant,  and  so  not  duly  en- 
listed. It  was  much  discussed,  whether  the  state 
•401  courts  had  concurrent  •jurisdiction,  by  habeas  eorpta, 
overlhe  question  of  unlawful  imprisonment,  when 
that  iniprisfiiimcntwas  by  an  officer  of  Uje  United  States, 
\>y  colour,  or  under  pretext  of  the  authority  of  the  United 
States.  The  supreme  court  did  not  decide  the  questioD* 
and  the  motion  was  denied  on  other  grounds;  but  subse- 
quently, in  the  matter  of  Stocy,'' the  same  court  exercised 
a-jurisdictionin  a  similar  case,  by  allowing  and  enforcing 
obedience  to  the  writ  of  habeas  corpus.  The  question  was 
therefore  setded  in  favour  of  a  concurrent  jurisdiction  in 
that  case,  and  there  has  been  a  similar  decision  and  prac- 
tice by  the  courts  of  other  states.* 

The  supreme  court  of  New- York,  in  the  case  of  The 
United  Stales  v.  Dodgc,^  held  that  they  had  jurisdiction. 


*  9  Johiu.  Rep.  539. 

*  10  John:  Rep.  328. 

'  Cow  of  L<icking1oii,  bcTorc  Tilgham,  chief  jiuucc  of  rcnniylvniiiB,  Novembv. 
I81:i,  5  HaWi  Laic  Jaumal,  32.  Same  aue,  5  HaiTM  Lawjoantol,  301—330. 
AiimiUrcBaeiaMaryliind,  5  HalPi  Laa  Journal,  iW;  and  in  South  Caralina, 
6  Hail'i  Laa  Jnurnal,  497.  CDimnoniveBlth  v.  HnmHin,  1 1  Matt.  Rep.  68. 
Coso  of  Joseph  Aimeicia,  in  Maiytand,  ami  the  cost'  of  Pool  and  olhcre,  in  Vir- 
ginia, fitod  in  StrgemU't  Contlititlional  Lav,  p.  273,  280.  By  ibe  Nevr-y^rk 
Reviled  Statutei,  vol.  ii.  p-  563.  koc.  32.  a  hiii/ea4  corptta  may  be  Au^arded,  lut. 
low  the  party  be  detained  by  pniceM  from  H  c«un  or  judge  of  tho  United  Statei, 
baving  exc/tuiDc  jurisdictiuii  in  the  cbk. 

*  U  JokJu.  Rep.  95. 
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and  did  sustain  a  suit  on  a  bond  for  duties  given,  to  a  col-* 
lector  of  the  United  States  customs.  The  suit  was  au- 
thorized by  the  judiciary  act  of  1789,  giving  concurrent 
jurisdiction. to  the  state  courts  in  suits  at  common  laW| 
where  the  United  States  were  plaintiffs.  Afterwards,  in  the 
case  of  The  United  States  v.  i#a^Ar(>p,*the  same  court  dis- 
cussed, very  much  at  large,  the  question,  whether  a  state 
court  had  jurisdiction  of  an  action  in  favour  of  the  United 
States  to  recover  a  penalty  or  forfeiture  for  breach  of 
a  law  of  the  United  States,  and  when  a  suit  for 
the  penalty  was  by  the  •act  declared  to  be  cogniza-  ^402 
ble  in  a  state  court  It  was  decided,  that  the  court 
had  no  such  jurisdiction,  and  that  it  could  not  even  be 
conferred  by  an  act  of  congress.  The  diflerence  between 
this  case  and  the  one  preceding  was,  that  tlvat  was  a  suit 
on  a  bond  given  to  a  collector  of  the  customs  for  duties^ 
and  this  was  an  action  of  debt  for  a  penalty  for  breach 
of  the  excise  law.  They  were  both  cases  of  debts  due 
to  the  United  States,  but  the  one  was  a  civil  debt,  and 
the  other  a  penalty  for  breach  of  a  revenue  law ;  and  this 
slight  difference  in  the  nature  of  the  demand  was  consi- 
dered to  create  a  most  momentous  difference  in  its  result 
upon  the  great  question  of  jurisdiction.  It  was  the 
opinion  of  the  court  that  congress  could  not  invest  the 
state  courts  with  a  jurisdiction  which  they  did  not  enjoy 
concurrently  before  the  adoption  of  the  constitution;  and 
a  pecuniary  penalty  for  a  violation  of  an  act  of  congress 
was  a  punishment  for  an  offence  created  under  the  con- 
stitution, and  the  state  courts  had  no  jurisdiction  of  the 
criminal  offences  or  penal  laws  of  the  United  States. 
The  judiciary  act  of  1789  was  the  true  exposition  of 
the  constitution  with  respect  to  the  concurrent  jurisdic* 
tion  of  the  state  courts,  and  the  exclusive  jurisdiction 
of  those  of  the  United  States ;  and  by  that  act  the  ex- 


*  17  Johm*  Ref»  i. 
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elusive  cognizance  of  all  crimes  and  oHences   cogniza- 
ble under   the  authority  of  the  United  Suites,   aiid   of 
all  suita  for  pcnaltiea  and  ibrfeiUiros,  was  given  to  the 
federal  courts.     The  judiciary  act  in   no  instance  e»J 
eluded  the  previously  existing  jiirisdiclion  of  the  stata 
courts,  except  in  a  few  specified  cases  of  a  national  nilM 
Hire;  hut  their  jurisdiction  was  excluded  in  all  crimM 
nal  cases,  and  with  respect  to  offences  arishig  under  tli^ 
acta  of  congress.     In  such  casei*,  tlie  federal  jurisdiction 
was  necessarily  exclusive ;  hut  it  was  not  so  as  lo  pre- 
existing matters  wthin  the  jurisdiction  of  the  slate  courts.* 

The  doctrine  aeems  to  be  admitted,  that  congress  can- 
not couiwl  a  state  court  to  entertain  jurisdiction  in 
•403  any  case.  'It  only  pcnnils  stale  courts  which  are 
comneienl  for  tlie  purpose,  and  have  an  inherent 
jurisdiction  ailpfpitilc  To  llio  r.ise,  In  entertain  suits  in  the 
given  cases ;  and  they  do  not  become  inferior  courts  in 
Uie  sense  of  the  constitution,  because  they  are  not  or- 
dained by  congress.  The  state  courts  are  left  to  infer 
their  own  duty  from  their  own  state  authority  and  ot^ani- 
zation  ;  but  if  they  do  voluntarily  entertain  jurisdiction 
of  causes  cognizable  under  the  authority  of  the  United 
States,  they  assume  it  upon  the  condition  that  the  appel- 
late jurisdiction  of  the  federal  courts  shall  apply.  Their 
jurisdiction  of  federal  causes  is,  however,  confined  to 
civil  actions,  or  to  enforce  penal  statutes ;  and  they  cait- 
not  hold  criminal  jurisdiction  over  offences  exclusively 
existing  as  offences  against  the  United  Slates.  Every 
criminal  prosecution  must  charge  tlie  offence  to  have 
been  committed  against  the  sovereign  whose  courts  sit 
in  judgment  upon  the  offender,  and  whose  executive  may 
pardon  him. 

We  find  a  similar  doctrine  in  one  of  the  courts  in  the 


•  Dy  V.  Pock,  7  Conn.  Rtp.  239.    Dntutm  ' 


Lee.  XVIII.]  THE  UNITED  STATES.  .403 

State  of  Ohio,  in  the  case  of  The  United  States  v.  Campbell.^ 
That  was  an  information  filed  by  the  collector  of  the 
revenue,  to  recover  a  penalty  for  breach  of  the  excise 
law ;  and  the  court  held  it  to  be  a  criminal  prosecution, 
and  that  one  sovereign  state  could  not  make  use  of  the 
municipal  courts  of  another  government  to  enforce  its 
penal  laws  ;  and  it  was  not  in  the  power  of  congress  to 
vest  such  a  jurisdiction  in  the  state  courts.  Upon  the 
same  principle,  the  court  of  errors  in  Virginia,  in  the  case 
of  The  State  v.  Feely^  decided,  that  it  had  no  jurisdiction 
to  punish  by  indictment  stealing  packets  from  the  mail, 
as  that  was  an  offence  created  by  act  of  congress.**  And 
in  Jackson  v.  Rawj  the  general  court  of  Virginia  made 
the  same  decision  precisely  as  that  made  in  New- York, 
in  the  case  of  Lathrop ;  and  it  held,  that  the  act  of 
congress,  authorizing  such  suits  for  penalties  in 
♦the  state  courts  was  not  binding.  It  was  de-  •404 
cided,  in  another  case  in  Virginia,*  that  congress 
could  not  give  jurisdiction  to,  or  require  services  of,  a 
state  court,  or  magistrate,  as  such,  nor  prosecute  in  the 
state  courts  for  a  public  offence.  In  Kentucky  it  was 
held,  as  late  as  1833,^  that  no  state  court  could  take 
cognizance  of  a  penal  case  arising  under  an  act  of  con- 
gress. Such  a  jurisdiction  would  require  an  act  of  the 
state,  and  the  consent  of  congress. 

After  these  decisions  in  Virginia,  Ohio,  Kentucky,  and 
New-York,  the  act  of  congress  of  3d  March,  1815,  cb. 
100,  may  be  considered  as  essentially  nugatory.  That 
act  vested  in  the  state  courts  concurrently  with  the  fede- 
ral courts,  cognizance  of  all  "complaints,  suits,  and 
prosecutions  for  taxes,  duties,  fines,  penalties,  and  for- 
feitures, arising  and  payable  under  any  act  of  congress. 


*  6  HaWs  Law  Joumed,  1 13. 

«»  Sergeants  Const.  Law,  p.  272.     Virginia  Cases,  321.  S.  C. 

*  Ex  parte  Poole,  Sergeani*s  Const  Law,  p.  272.  274. 
^  Haney  v.  Sharp,  1  Dana's  Kentucky  Rep.  442. 
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passed,  or  to  be  passed,  for  the  collection  of  any  direct 
tax  or  internal  duties ;''  and  it  gave  to  the  state  courts 
and  the  presiding  judge  thereof,  the  same  power  as  vraa 
vested  in  the  district  judges,  to  mitigate  or  remit  any  fine, 
penalty,  or  forfeiture.*  And  here  the  inquiry  naturally 
suggests  itself,  can  the  state  courts,  consistently  with 
those  decisions,  sustain  a  criminal  prosecution  for  forging 
the  paper  of  the  Bank  of  the  United  States,  or  for  coun* 
terfeiting  the  coin  of  the  United  States?  These  are 
cases  arising  under  acts  of  congress  declaring  the  offence. 
The  state  courts  have  exercised  criminal  jurisdiction  over 
these  offences,  as  offences  against  the  state;  but  it  is 
difficult  to  maintain  the  jurisdiction  upon  the  doctrine  of 
the  supreme  court  of  New-York,  in  the  case  of  Lathrop; 
and  if  it  be  entertained,  there  are  difficulties  remaining 
to  be  definitively  cleared.  These  difficulties  relate  to 
the  effect  of  a  prosecution  in  one  jurisdiction  upon  the 
jurisdiction  of  the  concurrent  court,  and  to  the  effect  of 
the  executive  power  of  pardon  of  the  crime  under  one 
government,  upon  the  claim  of  concurrent  jurisdiction.** 


»  The  actof  cong^xjss  of  February  28th,  1339,  ch.  36.  icct.  3,  notwithstanding 
the  state  dccMion«,  authorized  all  pecuniary  penalties  and  foi-feitures  under  the 
laws  of  the  United  Slates,  to  be  sued  for  before  any  court  of  competent  jurisdic- 
tion in  the  state  or  district  where  the  cause  of  action  arises  or  die  offender  may 
be  found. 

^  In  the  case  of  The  State  v.  Randall,  2  Aikeiu^  Rep.  89,  the  supreme  court 
of  Vermont  decided,  in  1827,  that  the  state  courts  had  concurrent  criminal  juris- 
diction over  the  offences  of  counterfeiting  and  passing  counterfeit  bills  of  the  bank 
of  the  United  States.  And  in  the  case  of  the  State  v.  WelUy  2  HiWt  S,  C. 
Rep.  687,  it  was  hold,  that  the  state  courts  had  concurrent  cognizance  of  the 
indictable  offence  of  opening  a  lettor  contrary  to  the  act  of  congress,  and  that 
congress  might  constitutionally  confer  such  a  jurisdiction.  On  the  other  hand,  it 
was  decided  in  Missouri,  in  MaUison  v.  The  State,  3  Missouri  Rep.  421,  that 
their  courts  had  no  cognizance  of  the  case  of  counterfeiting  the  current  coin,  and 
that  a  statute  of  the  state  providing  for  the  cognizance  and  punishment  of  such 
crimes  was  void.  The  doctrine  was  tliat  the  states  had  no  concurrent  legislation 
on  the  subject,  and  that  the  power  resided  exclusively  in  congress.  So,  the  con- 
stitution of  the  United  States  (art.  4.  sec.  2.)  having  declared,  that  persons  held 
to  service,  or  labour,  in  one  state,  under  the  laws  thereof,  and  escaping  into 
another,  should  be  delivered  up,  on  claim  of  the  party  to  whom  such  service  or 
labour  might  be  due ;  the  laws  of  New«York,  in  furtherance  of  this  duty»  have 
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provided  for  the  arrest  of  inch  fu^^tives,  on  habeas  corpus,  fbanded  on  due  proof, 
and  for  a  certificate  in  favour  of  the  right  of  the  claimant  and  delivery  of  the 
fugitive  to  him  to  be  removed.     But  the  fugitive  is  entitled  to  his  writ  of  komine 
replegiandOf  notwithstanding  the  habeas  corpus  and  certificate.     N.  Y,  Revised 
Statutes,  vol.  ii.  p.  560.  sec.  6 — ^20.     See  volume  2d,  p.  32.  on  this  point,  and  see 
in  American  Jurist,  for  Aprils  1837,  p.  96 — 113,  the  substance  of  the  report  c^ 
the  committee  on  the  judiciary  in  the  legislature  of  Massachusetts,  respecting 
the  validity  of  the  act  of  congress  of  February  18th,  1793,  providing  for  the 
seizure  and  surrender  of  fugitive  slaves.     It  urges  the  right  and  du^  of  provi- 
ding by  the  writ  of  habeas  corpus  or  of  replevin,  for  the  tiial  by  jury  of  the  ques- 
tion whether  the  person  seized  be  a  fineeman  or  a  slave.     The  act  of  congress 
authorizes  the  owner  of  the  fugitive  slave  by  himself  or  his  agent  to  seize  at  once 
the  fugitives  lave,  and  carry  him  beftxe  a  judge  of  the  United  States,  or  any  magis- 
trate of  the  county,  city,  or  town  in  the  state  where  the  slave  is  seized,  and  upon 
satisfying  the  magistrate  by  proof  that  the  person  seized  is  such  fugitive  slave,  he 
is  to  give  a  certificate  which  amounts  to  a  warrant  to  remove  the  slave.     This 
law  is  generally  found  to  be  insufficient  to  give  the  claimant  the  requisite  consti- 
tutional protection  in  his  proper^,  or  the  fugitive  due  protection  of  his  liber^, 
and  its  execution  meets  with  embarrassment  in  the  northern  states,  and  several 
of  them  have  endeavored  by  local  statutes  to  supply  the  deficiency.     The  con- 
stitution of  the  United  States,  and  the  act  of  congress  evidently  contemplated 
summary  ministerial  proceedings,  and  not  the  ordinary  course  of  judicial  investi- 
gation.    Stores  Comm.  on  the  Constitution  of  U.  8.  vol.  iii.  677.     Wright  v. 
Deacon,  5  S.  4'  Ratol.  62.     In  the  last  case  it  was  held  that  the  writ  of  homine 
replegiando  did  not  lie  to  try  the  right  of  the  fugitive  to  freedom,  though  on  the 
return  of  the  fugitive  to  the  state  from  which  he  fled,  his  right  to  fii^edom  might 
be  tried.     See  further,  infra,  vol  ii.  32,  notes  c.  d.  Ibid.  257,  note  6.     It  seems 
to  be  an  unsettled  question  whether  statute  provisions  relative  to  the  surrender 
■of  fugitives  firom  labour  in  obedience  to  the  constitution  of  the  United  States,  btt 
x>f  exclusive  or  only  of  concurrent  jurisdiction  in  the  states. 
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LECTURE  XIX. 

OF    CONSTITUTIOyAL   BEBTttlCTIONS    OX   THE    POWEBS   ( 
THE    SBVERAI.   RTATB8. 

We  proceed  to  consider  the  exleal  and  effect  of  cer- 
tain conslilulional  restrictions  on  the  authority  of  the 
separate  slates.  As  the  coastitution  of  the  United  Stales 
was  ordaiocd  and  established  by  tlie  people  of  tlie  United 
States  for  their  own  government  as  a  nation,  and  not  for 
the  government  of  the  individual  states,  the  powers  con- 
ferredi  and  the  limitations  on  power  contained  in  that 
instnmient,  are  applicnble  to  the  government  of  the  United 
Stales,  and  the  limilulioua  do  not  apply  to  the  slate 
governments  unless  expressed  in  terms.  Thus,  for  in- 
stance, the  provision  in  the  constitution,  that  private  pro- 
perty shall  not  be  taken  for  public  use  without  just  com- 
pensation, was  intended  solely  as  a  limitation  on  tbe 
exercise  of  power  by  the  government  of  the  United  States, 
and  does  not  apply  to  the  state  governments.'  Tbe 
people  of  the  respective  states  are  left  to  create  such 
restrictions  on  the  exercise  of  the  power  of  their  particu- 
lar governments  as  they  may  think  proper ;  and  restric- 
tions by  the  constitution  of  the  United  States,  on  the 
exercise  of  power  by  the  individual  states,  in  cases  not 
repugnant  to  the  grant  of  power  to  the  United  Statest 
are  expressly  enumerated. 

"No  stale,"  says  the  constitution,''  "shall  enter  into 
any  treaty,   alliance,  or  confederation;  grant  letters  of 


■  Barton  v.  The  Mayor  and  City  Counca  of  Baliimrae,  7  PcUrt'  V.  S.  Rtf. 
3.     See  alio  in  th«  mstMr  of  Smith,  10  Wndtii,  449, 
<•  An.  I.  »oe.  10. 
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marque  and  reprisial;  coin  money ;  emit  bills  of  credit; 
make  any  thing  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts ;  pass  any  bill  of  attainder,  ex  post/acto  law, 
or  law  impairing  the  obligation  of  contracts ;  or  grant 
any  title  of  nobility.  No  state  shall,  without  the  consent 
of  congress,  lay  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws,  nor  lay  any  duty  on  ton- 
nage, keep  troops  or  ships  of  war  in  time  of  peace,  enter 
into  any  agreement  or  compact  with  another  state,  or 
with  a  foreign  power,  or  engage  in  war,  unless  actually 
invaded,  or  in  such  imminent  danger  as  will  not  admit 
of  delay." 

Most  of  these  prohibitions  would  seem  to  speak  for 
themselves,  and  not  to  stand  in  need  of  exposition.  I 
shall  confine  myself  to  those  cases  in  which  the  interpre* 
tation  and  extent  of  some  of  these  restrictions  have  been 
made  the  subject  of  judicial  investigation. 

(1.)  Bills  of  credit* 

Bills  o/"  credit,  within  the  purview  of  the  constitution  ofBjiuof  cr«. 
the  United  States,  prohibiting  the  emission  of  them, 
are  declared  •to  mean  promissory  notes,  or  bills  •408 
issued  by  a  state  government,  exclusively  on  the 
credit  of  the  state,  and  intended  to  circulate  through  the 
community  for  its  ordinary  purposes  as  money  redeem- 
able at  a  future  day,  and  for  the  payment  of  which  the 
faith  of  the  state  is  pledged.*     The  prohibition  does  not 


*  Craig  V.  The  State  of  Missouri,  4  Peters*  U.  8.  Rep.  410.     In  the  case  of 
Briecoc  V.  The  Bank  of  Kentucky,  11  Peters^  357,  the  question  what  were  bUU 
of  credit  of  which  the  omission  was  pix}hibited  to  the  stales  was  extensively 
discussed.     They  were  defined  to  be  paper  issued  by  the  authority  of  a  state 
on  the  faith  of  the  stcUe,  and  designed  to  circulate  as  money,  and  under  this 
do6nition  it  was  adjudged,  that  a  bank  of  the  st&to  of  Kentucky,  established  in 
'  the  name  and  on  behalf  of  the  state,  under  the  direction  of  a  president  and  twelye 
directors  chosen  by  the  legislature,  and  the  hank  exclusively  the  property  of  the 
state  and  with  a  capital  of  two  millions,  and  with  aiidiority  to  issue  notes  pay- 
able to  bearer  on  demand,  and  iieceive  deposits  and  make  loans;  and  the  noteA  by 
t '«  subsequent  act  were  to  be  received  on  erecutioos  by  plaintiff,  and  if  refuted, 
)         f 
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therefore  apply  to  the  nolcs  of  a  slate  bank,  drawn  on 
the  credit  of  a  particular  fund  set  apart  for  the  purpose.™ 
Through  all  our  colonial  li  istory,  paper  money  was  much 
in  use,  and  from  the  era  of  our  independence  down  to 
the  date  of  the  constilulion,  bills  of  credit  issued  under 
the  authority  of  the  confederation  congress,  or  of  the 
individual  slates,  and  intended  for  circulation  from  hand 
to  hand,  were  universally  denominated  paper  money;  and 
it  was  to  bar  the  governmental  issues  of  such  a  delu- 
sive and  pernicious  substitute  for  cash,  tliat  the  con- 
stitutional prohibition  was  introduced-  The  issuing  of 
guch  bills,  by  the  state  of  Missouri,  under  the  dcnomiaa- 
tion  of  certificates,  was  adjudged  to  be  unconstitutional, 
though  they  were  not  made  generally  a  legal  tender,  but 
they  were,  nevertheless,  made  receivable  in  payment  of 
taxes,  and  by  all  civil  and  military  officers  in  discharge 
of  salaries  and  fees  of  office.  Instruments,  however, 
issued  byoronbehalf  of  a  state,  binding  it  to  pay  moo^ 
at  a  future  day,  tor  services  actually  received,  or  for 
money  borrowed  for  present  use,  were  declared  not  to 
be  billsof  credit,  within  the  meaning  of  the  constitutiotk." 


fiinhrr  proce^in^i  10  be  dclaypd  on  ihc  judgmmE  fr>r  two  yoan,  tpat  nift  Ci« 
Miutn^  of  bitli  of  mdit  vilhin  the  prohibitum  in  lie  cotutittUioti  of  t4« 
Vnittd  Slain.  Mr.  .lusiico  Siuiy  dJJiwnied  froin  ibis  dniuoD,  and  (aid  tlat 
ihs  lele  Ch.  J.  Manhall  whs  of  opinion  with  him,  wben  the  same  case  ms  be- 
(6n  the  coin,  and  argued  at  a  preceding  teiTn,  and  tic  furtlier  snid,  ihmt  be 
would  not  dijlinguiah  the  caso  in  prineiplo  rroni  that  of  Craig  y.  TAe  Slate  of 
Muiouri.  It  appears  to  me,  with  great  aubminBion  to  the  aupreme  court,  «>— t 
ibia  decision  not  only  ovcrnilei  tbe  raie  of  Craig,  but  greatly  impairs  the  fera 
and  vabie  of  the  oonatitutional  pmbibition. 

•  Billis  adt.  The  StQtc,  2  M'Cerd'i  Sep.  12, 

*  Craig  ".  The  Stale  of  Miaiouri,  ub.  lup.  Mr.  Juilico  Sloiy,  in  bis  Con- 
mencarie!  on  ihe  Coniiitution,  vol.  iii.  p.  19,  aeems  to  be  of  opinion,  that,  inde- 
pendent of  long  continued  practice  from  the  time  of  the  adoption  of  the  conatitii- 
Cion,  tbe  tilaten  would  not-  upon  a  aonnd  conatructiDn  of  tbe  constitution,  if  the 
iiucstion  WAB  ret  integra,  be  autborisod  to  incorporate  banka,  with  a  poster  ta 
circulate  bunk  paper  as  currency,  inasmuch  ai  ihcy  are  expreaaly  prohibited  &i»n 
coining  money.  He  cites  ibo  opinions  of  Mr,  Webster,  of  the  acnate  of  tho 
United  Slatea,  and  of  Mr.  Dealer,  formerly  Mcielwy  at  war,  00  the  aame  aUe. 
But  (ha  eqai],  if  not  dw  gi«aiar  authority  of  Mr.  HuniliMi,  (1m  nriiaM  •ocra- 
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(2.)  No  Stale  can  pass  any  ex  post  facto  law. 

In  Colder  v.  BmZ/,'  the  question  on  the  meaning  of  an  Xxp^^/ka* 
ex  post  facto  law,  within  the  prohibition  of  the  constitu- 
tion, was  extensively  discussed. 

The  legislature  of  Connecticut  bad,  by  a  resolution  or 
law,  set  aside  a  decree  of  the  court  of  probates  rejecting 
a  will,  and  directed  a  new  hearing  before  the  court  of 
probates,  and  the  point  was,  whether  that  resolution  was 
an  ex  post  facto  law  prohibited  by  the  constitution  of  the 
United  States. 

It  was  held,  that  the  words  ex  post  facto  laws  were  tech- 
nical expressions,  and  meant  every  law  that  made  an  act 
done  before  the  passing  of  the  lawy  and  which  was 
innocent  when  •done,  criminal;  or  which  a^rava-  *409 
ted  a  crime,  and  made  it  greater  than  it  was  when 
committed ;  or  which  changed  the  punishment,  and  in- 
flicted a  greater  punishment  than  the  law  annexed  to  the 
crime  when  committed  ;  or  which  altered  the  legal  rules 
of  evidence,  and  received  less  or  different  testimony  than 
the  law  required  at  the  time  of  the  commission  of  the 
offence,  in  order  to  convict  the  offender.  The  supreme 
court  concluded,  that  the  law  or  resolution  of  Connecti- 

tary  of  the  treasury,  may  be  cited  in  support  of  a  diflferont  opinion,  and  the  con- 
temporary  sense  and  uniform  practice  of  the  nadon  are  decisive  on  the  question. 
Bank  paper,  like  checks  and  negotiable  notes,  circulates  entirely  upon  private 
credit,  and  is  not  a  coercive  circulation.  It  is  at  every  person's  option  to  receive 
or  reject  it.  The  constitution  evidently  had  in  view  bills  of  credit  issued  by  law, 
in  the  name  and  on  the  credit  of  the  state,  and  intended  fop  circulation  fW>m  hand 
to  hand  as  money,  and  of  which  our  history  furnished  so  many  pernicious  ex- 
amples. The  words  of  the  constitution  arc,  that  no  ttate  shall  emit  bills  of 
credit.  The  prohibition  does  not  extend  to  bills  emitted  by  individuals  singly,  or 
collectively,  whether  associated  under  a  privHte  agreement  for  banking  parposef, 
as  was  the  case  with  the  bank  of  New-York  prior  to  its  earliest  charter  in  the 
winter  of  1791,  or  acting  under  a  charter  of  incorporation,  so  long  as  die  state 
lends  not  its  credit,  or  obligation,  or  coercion,  to  sustain  the  circulation.  In  the 
case  of  Briscoe  v.  The  Bank  of  the  Commonwealth  of  Kentucky  f  this  question 
was  put  at  rest,  by  the  opinion  of  the  court  that  there  was  no  limitation  in  the 
constitution  on  the  power  of  the  states  to  incorporate  banks,  and  their  notes  were 
not  intended  to  bo  inhibited,  nor  were  considered  as  bills  of  credit ,  11  Psttrs, 
257.  345.  349. 
•  3  Dallas,  386. 
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cut  was  not  witbin  the  letter  or  intention  of  the  prohibi- 
tion, and  was,  therefore,  Inwful.*  Afterwards,  in  Fhtehcr 
V.  Ffck,^  it  was  observed,  that  an  ar  jwsj;  fnt-to  law  was 
one  which  rendered  an  act  punishable  in  a  manner  in 
which  it  was  not  punishable  when  it  was  committed. 
This  definition  is  distinguished  for  its  comprehensive 
brevity  and  precision,  and  it  extends  to  laws  passed  after 
the  act,  and  affecting  a  person  by  way  of  punishment  of 
that  act,  either  in  his  person  or  estate.  Ex  post  facto 
laws  relate  lo  penal  and  criminal  proceedings  which  im- 
'  poie  punishments  or  forfeitures,  and  not  lo  civil  proceed- 
ings, which  affect  private  rights  retrospectively.  Retro- 
spective laws  and  stale  laws,  divesting  vested  rights, 
unless  tx  pott  facto,  or  impairing  the  obligation  of  con- 
tracts, do  not  fall  within  the  prohibition  contained  in  the 
constitution  of  the  Unil<?d  Stales,  however  repugnant  they 
may  be  to  the  principles  of  sound  legislation.* 

(3.)  No  slate  can  control  the  exercise  of  any  aulhorUy 
under  thcfcfleral  government. 
*""  S^"*      '^''^  stale  legislatures  cannot  annul  the  judgments,  nor 
J**;^^*- determine  the  extent  of  the  jurisdiction,  of  the  coorts  of 
the  Union.    This  was  attempted  by  the  legislature  of 
Pennsylvania,  and  declared  to  be  inoperative  and  void  by 
the  supreme  court  of  the  United  States,  in  the  case  of  tha 
United  Slates  v.  Peters.*     Such  a  power,  as  we  have  here- 
tofore seen,  necessarily  rewdes  in  the  supreme  ju- 
•410  dicial  tribunal  of 'the  nation.     It  has  also  been  ad- 
judged, that  no  state  court  has  authority  or  juris- 
diction to  enjoin  a  judgment  of  the  circuit  court  of  the 
United  States,  or  to  stay  proceedings  under  it.     This 
was  attempted  by  a  state  court  in  Kentucky,  and  de- 


•  Strong  V,  The  State,  1  Blackford'i  Ind.  Rep.  193.  S.  P. 
<•  C  Cranch,  138, 

'  Csldor  V.  Bull.  3  Dallat,  38G.     Suuerlee  v.  Matlbewfon,  3  Ptttri 
•tp.  il3.     Woition  V.  Mercer,  8  Ibid.  88. 
■■  5  Craneh,  115. 
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clared  tx)  be  of  no  validity  by  the  supreme  court  of  the 
United  States,  in  M^Kim  v.  Voorkies,^  No  state  tribunal 
can  interfere  with  seizures  of  property  made  by  revenue 
officers,  under  the  laws  of  the  United  States ;  or  interrupt 
by  process  of  replevin,  injunction,  or  otherwise,  the  ex- 
ercise of  the  authority  of  the  federal  officers ;  and  any 
intervention  of  state  authority  for  that  purpose  is  unlaw- 
ful. This  was  so  declared  by  the  supreme  court  in 
Slocum  V.  Maberry.^  Nor  can  a  state  court  issue  a  man'- 
damns  to  an  officer  of  the  United  States*  This  decision 
was  made  in  the  case  of  M^Cluny  v.  Silliman,^  and  it 
arose  in  consequence  of  the  supreme  court  in  Ohio  sus- 
taining a  jurisdiction  over  the  register  of  the  land  office 
of  the  United  States,  in  respect  to  his  ministerial  acts  as 
register,  and  claiming  a  right  to  award  a  mandamus  to 
that  officer,  to  compel  him  to  issue  a  final  certificate  of 
purchase.  The  principle  declared  by  the  supreme  court 
was,  that  the  official  conduct  of  an  officer  of  the  govern- 
ment of  the  United  States  can  only  be  controlled  by  the 
power  that  created  him. 

If  the  officer  of  the  United  States  who  seizes,  or  the 
court  which  awards  the  process  to  seize,  has  jurisdiction 
of  the  subject  matter,  then  the  inquiry  into  the  validity 
of  the  seizure  belongs  exclusively  to  the  federal  courts* 
But  if  there  be  no  jurisdiction  in  the  instance  in  which  it 
is  asserted,  as  if  a  marshal  of  the  United  States,  under 
an  execution  in  favour  of  the  United  States  against  A-, 
should  seize  the  person  or  property  of  B.,^  then  the  state 
courts  have  jurisdiction  to  protect  the  person  and  the  pro- 
perty so  illegally  invaded ;  and  it  is  to  be  observed,  that 
the  jurisdiction  of  the  state  courts  in  Rhode  Island 
W£is  admitted  by  •the  supreme  court  of  the  United  Hll 
States,  in  Slocum  v*  Mayherry^  upon  that  very 
ground. 

•  7  Craneh,  279.  »>  2  WKeaton,  1.  «  6  Wheaton,  598. 

<*  Bruen  v.  Ogden«  6  HaUted,  370.    DumiT.  Vail,  7  Martin't  Low,  Rep.  416. 
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In  the  case  of  The  United  States  v.  Barney, 'ihe  district 
judge  of  Maryland  carrieti  to  a  great  extent  the  exemp- 
tion from  slate  control  of  officers  or  persons  in  the  service 
of  the  United  Slates,  and  employed  in  the  transportation 
of  the  mail.  He  held,  that  an  innkeeper  had  no  lien  on 
the  horses  which  he  had  ted,  and  which  were  employed 
in  the  transportation  of  llie  moil-  The  act  of  congress 
of  March,  1790,  prohibited  all  wilful  obstruction  of  tlie 
passage  of  the  mail;  and  a  claim  for  debt  would  not  jus- 
tify the  stopping  of  the  mall,  or  llie  means  necessary  lo 
transport  it,  either  upon  principles  of  common  law,  or 
upon  the  statute.  The  judge  stated,  in  this  case,  that 
even  a  stolen  horse  found  in  the  mail  stage  could  not  be 
seized ;  nor  could  the  driver,  being  in  debt,  or  liaviDg 
committed  an  ofience,  be  arrested,  in  such  a  way  as  to 
obstruct  the  passage  of  the  mail.  But,  in  a  subsequent 
case  in  the  circuit  court  of  Pennsylvania,**  it  was  held* 
that  the  act  of  congress  was  not  to  be  so  construed  as  to 
endanger  the  public  peace  and  safety.  The  carrier  of 
the  mail,  driving  through  a  populous  city  with  dangerous 
rapidity,  and  contrary  to  a  municipal  ordinance,  may  be 
stopped,  and  the  mail  temporarily  detained  by  an  officer 
of  the  city.  So,  if  the  officer  had  a  warrant  against  a 
felon  in  the  stage,  or  if  the  driver  should  commit  murder 
in  the  street,  and  then  place  himself  on  the  mail  stage 
box,  he  would  not  be  protected  from  arrest,  though  a 
temporary  stoppage  of  the  mail  might  be  the  consequence. 
The  public  safety  in  the  one  case,  is  of  more  moment 
than  die  public  inconvenience  which  it  might  produce  in 
the  other. 

But  while  all  interference  on  the  part  of  the  state 
authorities  with  the  exercise  of  the  lawful  powers  of  the 
uational  government,  has  been,  in  most  cases,  denied. 


•  3  Hair,  Law  Journal,  128. 

*  Uniwd  Smet  i.  Hut,  1  PtUri  Cir.  Rtp.  3 
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there  is  one  case  in  which  any  control  by  the 
federal  over  the  state  •courts,  other  than  by  means  •412 
of  the  established  appellate  jurisdiction,  has  equally 
been  prevented.  In  Diggs  and  Keith  y.  Wolcott^^  it  was 
decided  generally,  that  a  court  of  the  United  States 
could  not  enjoin  proceedings  in  a  state  court ;  and  a 
decree  of  the  circuit  court  of  the  United  States  for  the 
district  of  Connecticut  was  reversed,  because  it  had 
enjoined  the  parties  from  proceeding  at  law  in  a  state 
court.  So,  in  Ex  parte  Cabrera^  it  was  declared,  that 
the  circuit  courts  of  the  United  States  could  not  interfere 
with  the  jurisdiction  of  the  courts  of  a  state.  These  de- 
cisions are  not  to  be  contested;  and  yet  the  district 
judge  of  the  northern  district  of  New-York,  in  the  spring 
of  1823,  in  the  case  oi  Lansing  and  Thayer  v.  The  North 
River  Steam-Boat  Company^  enjoined  the  defendants  from 
seeking  in  the  state  courts,  under  the  acts  of  the  state 
legislature,  the  remedies  which  those  acts  gave  them. 
This  would  appear  to  have  been  an  assumption  of  the 
power  of  control  over  the  jurisdiction  of  the  state  courts, 
in  hostility  to  the  doctrine  of  the  supreme  qpurt  of  the 
United  States.  In  the  case  of  Kennedy  v.  Earl  of  CassUlis^^ 
an  injunction  had  been  unwjirily  granted  in  the  English 
court  of  chancery,  to  restrain  a  party  from  proceeding 
in  a  suit  in  the  court  of  sessions  in  Scotland,  where  the 
parties  were  domiciled.  It  was  admitted,  that  the  court 
of  sessions  was  a  court  of  competent  jurisdiction,  and  an 
independent  foreign  tribunal,  though  subject  to  an  appeal, 
like  the  court  of  chancery,  to  the  house  of  lords.    If  the 


•  4  Cranck,  179. 

»»  1  Wath.  Cir.  Rep.  232. 

^  2  Swatut.  Rep.  330.  But  in  the  subsequent  case  of  Bushby  v.  Muiulayy 
5  Madd.  Ch.  Rep.  297,  the  vice-chancellor  granted  an  injunction,  under  special 
circumstances,  to  restrain  proceedings  in  the  court  of  sessions  in  Scotland.  The 
New«York  court  of  chancery  has  disclaimed  any  such  jurisdiction,  in  respect  to  a 
foreign  suit  previously  commenced,  though  it  was  in  possession  of  jurisdictioii 
over  the  person  of  the  par^.     Mead  v.  Merritt,  2  Paigej  402. 
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court  of  chancery  could  in  that  way  restrain  proceed- 
ings in  the  court  of  sessions,  the  sessions  might  equally 
enjoin  proceedings  in  chancery,  and  thus  stop  all   pro- 
ceedings in  either  court.     Lord  Eldon  said,  he  iiever 
meant  to  go  further  vrith  tlie  injunction,  than  the  property 
in  England ;  and  he ,  on  motion,  dissolved  it  in  lolo. 
•413       *(4-)  ^0  state  can  jjan  any  law  impairing  the  {^li- 
gation- nf  coHtracti. 
^"     Wc  come  next  lo  a  prohibition  of  great  moment,  and 
'  "'■  affecting  extensively  and  deeply  the  legislative  authority 
of  the  states.     There  is   no  prohibitory  clause    in  the 
constitution,  which  has  given  rise  to  more  various  and 
able  discussion,  or  more   protracted  litigation,  than  that 
whi(^  denies  to  any  stale  the  right  to  pass  any  law  im- 
pairing the  obligation  of  contracts.     I  shall  endeavour  to 
give  a  full  and  accurate  view  of  the  judicial  decisions 
defining  and  enforcing  this  prohibition. 

The  case  ofFUuher  v.  PecA,"  first  brought  this  prohibi- 
tory clause  into  direct  discussion.  The  legislature  of 
Georgia,  by  an  act  of  7th  of  January,  1795,  authorized 
the  sale  of  a  large  tract  of  wild  land,  and  a  grant  "was 
made  by  letters  patent  in  pursuance  of  the  act,  to  a  num- 
ber of  individuals,  under  the  name  of  the  Georgia  Com- 
pany. Fletcher  held  a  deed  from  Peck  for  a  part  of 
this  land,  under  a  title  derived  from  the  patent ;  and  in 
the  deed  Peck  had  covenanted,  that  the  state  of  Georgia 
was  lawfully  seized  when  the  act  was  passed,  and  bsid 
good  right  to  sell,  and  that  the  letters  patent  were  lawfully 
issued,  and  the  title  has  not  since  been  legally  impaired. 
The  action  was  for  breach  of  covenant ;  and  the  breach 
assigned  was,  that  the  letters  patent  were  void,  for,  that 
the  legislature  of  Georgia,  by  act  of  13th  February,  1796, 
declared  the  preceding  act  to  be  ntill  and  void,  as  being 
founded  in  fraud  and  corruption.    One  of  the  questions 
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presented  to  the  supreme  court  upon  the  case  was, 
whether  the  legislature  of  Georgia  could  constitutionally 
repeal  the  act  of  1795,  and  rescind  the  sale  made 
under  it. 

•The  court  declared,  that  when  a  law  Was  in  its  •414 
nature  a  contract,  and  absolute  rights  have  vested 
under  that  contract,  a  repeal  of  the  law  could  not  divest 
those  rights,  nor  annihilate  or  impair  the  title  so  acquired* 
A  grant  was  a  contract  within  the  meaning  of  the  consti- 
tution. The  words  of  the  constitution  were  construed  to 
comprehend  equally  executory  and  executed  contracts^ 
for  each  of  them  contains  obligations  binding  on  the  par- 
ties* A  grant  is  a  contract  executed,  and  a  party  is  al- 
ways estopped  by  his  own  grant.  A  party  cannot  pnn 
Hounce  his  own  deed  invalid,  whatever  cause  may  be  as- 
signed for  its  invalidity,  and  though  that  party  be  the 
legislature  of  a  state.  A  grant  amounts  to  an  extinguish- 
ment of  the  right  of  the  grantor,  and  impUes  a  contract 
not  to  reassert  that  right.  A  grant  from  a  state  is  a* 
much  protected  by  the  operation-  of  the  provision  of  the 
constitution,  as  a  grant  from  one  individual  to  another^ 
and  the  state  is  as  much  inhibited  from  impairing  its  own 
contracts,  or  a  contract  to  which  it  is  a  party,  as  it  is  from 
impairing  the  obligation  of  contracts  between  two  indi- 
viduals. It  was,  accordingly,  declared,  that  the  estate 
held  under  the  act  of  1796,  having  passed  into  the  hands 
of  a  honajide  purchaser  for  a  valuable  consideration,  the 
state  of  Georgia  was  constitutionally  disabled  from  pass- 
ing any  law  whereby  the  estate  of  the  plaintiff  could  be 
legally  impaired  and  rendered  void. 

The  next  case  that  brought  this  provision  in  review  be-' 
fore  the  supreme  court,  wsis  that  of  The  Stale  ofNetuhJer-^ 
sty  v.  Wilson.^  It  was  there  held,  that  if  the  legislature 
should  declare  by  law,  that  certain  lands  to  be  thereafteir 


•  7  Cranehy  164. 
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purchased  for  the  use  of  the  Indiana,  should  not  be  sub* 
jcct  to  any  tax,  such  a  legislative  act  amounted  to  a  coo- 
Iracti  which  could  not  be  rescinded  by  a  subsequeiMt 
Icgislulure.  In  that  case,  the  colonial  legislature  of  Ne\*- 
Jereey,  in  1769,  authorized  the  purchase  of  lands 
•415  for  the  Delaware  "Indians,  and  made  that  siipol**, 

tion.  Lands  were  accordingly  purchased,  and  a 
veycd  to  trustees  for  the  use  of  the  Indians,  and  the  In*' 
diane  releat>ed  their  claim  to  other  lands,  as  a  cnnsid^raM' 
tion  fnrthis  purchase.  The  Indians  occupied  these  laodv. 
until  1S03,  when  they  were  sold  to  individuals  under  tb* 
authority  of  an  act  of  the  legislature,  and,  in  18©4,  tha 
legislature  repealed  the  act  of  175S,  exempting  thosa 
lands  from  taxation.  The  act  of  1758  was  held  to  be  fl 
contract,  and  the  act  of  1S04  was  held  to  be  a  breach  d 
that  contract,  and  void  under  the  constitution  of  the  Uni- 
ted States. 

The  supreme  court  went  again,  and  more  largely,  into 
the  consideration  of  this  delicate  and  interesting  consti- 
tutional doctrine,  in  the  case  of  Tetrett  v.  Taylor.*  It 
was  there  held,  that  a  legislative  grant,  competently  made, 
vested  an  indefeasible  and  irrevocable  title.  There  is 
no  authority  or  principle  which  could  support  the  doctrine, 
that  a  legislative  grant  was  revocable  in  its  own  natuve, 
and  held  only  durante  bene  placUo.  Nor  can  the  legisla- 
ture repeal  statutes  creating  private  corporations,  or  co&- 
firming  to  them  property  already  acquired,  under  the 
faith  of  previous  laws,  and  by  such  repeal  vest  the  pn>^ 
perty  in  others,  without  the  consent  or  default  of  the  cor- 
porators. Such  a  proceeding  would  be  repugnant  to  the 
letter  and  spirit  of  the  constitution,  and  to  the  principles 
of  natural  justice. 

But  it  was  in  the  great  case  oTDarlmouth  College  v. 
Woodward,*'  that  the  inhibition  upon  the  states  to  inQ|»ir 
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by  law  the  obligation  of  contracts,  received  the  most  elabo- 
rate discussion,  and  the  most  efficient  and  instructive  ap- 
plication. It  was  there  held,  that  the  charter  granted  by 
the  British  crown  to  the  trustees  of  Dartmouth  college  in 
1769,  was  a  contract  within  the  meaning  of  the  constitu-* 
tion,  and  protected  by  it ;  and  that  the  college  was  a  pri- 
vate charitable  institution,  not  liable  to  the  control 
of  the  legislature ;  •and  that  the  act  of  the  legisla-  HIS 
ture  of  New-Hampshire,  altering  the  charter  in  a 
material  respect,  without  the  consent  of  the  corporation, 
was  an  act  impairing  the  obligation  of  the  charter,  and 
consequently  unconstitutional  and  void. 

The  chief  justice,  in  delivering  the  opinion  of  the  court, 
observed,  that  the  provision  in  the  constitution  never  had 
been  understood  to  embrace  other  contracts  than  those 
which  respect  property,  or  some  object  of  value,  and  con- 
fer rights  which  may  be  asserted  in  a  court  of  justice. 
Dartmouth  college  was  a  private  eleemosynary  institu- 
tion, endowed  with  a  capacity  to  take  property  for  objects 
unconnected  with  government,  and  its  funds  were  be- 
stowed by  individuals  on  the  faith  of  the  charter,  and 
those  funds  consisted  entirely  of  private  donations.  The 
corporation  was  not  invested  with  any  portion  of  politi- 
cal power,  nor  did  it  partake,  in  any  degree,  in  the 
administration  of  civil  government.  It  was  the  institu- 
tion of  a  private  corporation  for  general  charity.  The 
charter  was  a  contract  to  which  the  donors,  the  trustees 
of  the  corporation,  and  the  crown,  were  the  original  par- 
ties, and  it  was  made  on  a  valuable  consideration,  for 
the  security  and  disposition  of  property.  The  legal 
interest  in  every  literary  and  charitable  institution  is  in 
trustees,  and  to  be  asserted  by  them,  and  they  claim  or  , 
defend  in  behalf  of  the  religion,  charity,  and  education, 
for  which  the  corporation  was  cre^ed,  and  the  private 
donations  made.  Contracts  of  this  kind,  creating  these 
charitable  institutions,  are  most  reasonably  within  the 
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purview  and  proteclion  of  llie  conatitution.  This 
tract  rcmaincil  unchanged  by  the  revulution ;  and  tha 
duties,  as  well  as  ibe  powers  of  llie  govemmem,  di 
volved  on  lh«  people  of  New-Hampshire  ;  but  llie  act  of 
that  etatc  which  was  complained  of,  transferred  tblfc 
whole  power  of  governing  the  college,  from  trustees  aj 
pointed,  according  to  the  will  of  the  founder,  exprease 
in  tlie  charter,  to  the  executive  of  New-Hampshire.  Tbtt 
will  of  the  state  was  subgtituted  for  the  will  of  the  donor^ 
in  every  essential  operation  of  the  college.  Xbtt 
•417  charter  was  reorganized  in  such  a  manner  as  •to- 
convert  a  literary  institulbn,  moulded  according  to 
the  will  of  its  founders,  and  placed  under  the  control  of 
private  literary  men,  into  a  machine  entirely  subservient  ' 
to  the  will  of  government.  This  was,  cooser|uently,  * 
subversive  of  that  contract,  on  the  fiiltli  of  which  the 
donors  invested  their  property  j-  and  the  act  of  the  legis- 
lature of  New-Hampshire  was  therefore  held  to  be  repug- 
nant to  the  constitution  of  the  United  States. 

The  same  course  of  reasoning,  and  leading  to  the  same 
conclusion,  was  adopted  and  expressed  by  some  of  llie 
other  judges. 

In  the  opinion  given  by  Judge  Story,  he  added  some 
new  and  interesting  views  of  the  natnre  of  the  contracts  , 
which  the  constitution  intended  to  protect.  He  denied 
the  power  of  the  legislature  to  dissolve  even  the  contracb 
of  marriage,  without  a  breach  on  either  side,  and  against 
the  wishes  of  the  parties.  A  dissolution  of  the  marriage 
obligation,  without  any  default  or  assent  of  the  parties, 
may  as  well  fall  within  the  prohibition-of  the  constitution, 
as  any  othv  contract  for  a  valuable  consideration.  A. 
man  has  as  good  a  right  to  his  wife,  as  to  the  property- 
acquired  under  a  marriage  contract;  and  to  divest  hin> 
of  that  right  without  his  default,  and  against  his  ■will, 
would  be  as  flagrant  a  violation  of  the  principles  of  justice^ 
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as  the  confiscation  of  his  estate.*  The  prohibitory  clause 
he  also  considered  to  extend  to  other  contracts  besides 
those  where  the  parties  took  for  their  own  private  bene- 
fit. A  grant  to  a  private  trustee,  for  the  benefit  of  a  par- 
ticular cestui  que  trust,  or  for  any  special  private  or  public 
charity,  cannot  be  the  less  a  contract,  because  the  trustee 
takes  nothing  for  his  own  benefit.  Nor  does  a  private 
donation,  vested  in  a  trustee  for  objects  of  a  general 
nature,  thereby  become  a  public  trust,  which  the  govern- 
ment may,  at  its  pleasure,  take  from  the  trustee.  Govern* 
ment  cannot  revoke  a  grant  even  of  its  own  funds,  when 
given  to  a  private  person,  or  to  a  corporation,  for  special 
uses.  It  has  no  other  remaining  authority  but  what  is 
judicial  to  enforce  the  proper  administration  of  the 
trust.  Nor  •is  a  grant  less  a  contract,  though  no  •418 
beneficial  interest  accrues  to  the  possessor.  Many 
a  franchise,  whether  corporate  or  not,  may,  in  point  of 
fact,  be  of  no  exchangeable  value  to  the  owners,  and  yet 
they  are  grants  within  the  meaning  and  protection  of  the 
constitution.  All  incorporeal  hereditaments,  as  immuni- 
ties, dignities,  offices,  and  franchises,  are  rights  deemed 
valuable  in  law,  and  whenever  they  are  the  subject  of  a 
contract  or  grant,  they  are  just  as  much  within  the  reach 
of  the  constitution  as  any  other  grant.  All  corporate 
franchises  are  legal  estates.  They  are  powers  coupled 
with  an  interest,  and  corporators  have  vested  rights  in 
their  character  as  corporators.  Upon  this  doctrine  it  was 
insisted,  tliat  the  trustees  of  Dartmouth  college  had  rights 
and  privileges  under  the  charter,  of  which  they  could 


'  In  Mas^iro  v.  Maguiro,  7  Dana's  K,  Rep.  184,  Ch.  J.  Robertson  consi- 
dered tlic  contract  of  morria^  to  bo  itU  generis^  and  unlike  ordinary  or  conimer> 
cial  contracts.  It  vrua  publici  juris ,  and  created  by  the  public  law,  subject  to 
the  public  will,  and  not  to  that  of  the  parties  who  could  not  dissolve  it  by  mutual 
consent.  It  was  much  more  than  a  contract.  It  established  fundamental  doroe»> 
tie  relations,  and  he  did  not  think  it  was  embraced  by  the  constitutional  idterdio- 
tion  of  leG^islative  acts  impairing  the  obligation  of  contracts.  Tliis  appears  to  be 
the  soundest  construction  of  tho  constitutional  provision  alluded  to. 
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not  be  divested  by  the  legislature  without  tbeir  consent. 
The  act  of  the  legi&laUirc  ditl  impair  their  rights,  and 
vitally  affect  the  interest  of  the  college  uoder  the  charter. 
If  a  grajit  of  franchise  be  made  to  A.  in  trust  for  a  spe- 
cial puqMse,  iJie  grant  cantiiit  l>e  revoked,  and  a  new 
grant  made  to  A.,  B.  and  C,  for  the  same  purpose,  ^vitb- 
out  violating  the  obligation  of  the  first  grant.  If  pro- 
perty be  vested  by  grant  in  A.  and  B.,  for  ibe  use  of  a 
general  charity,  or  private  eleemosynary  foundation,  the 
obligation  of  the  grant  is  impaired,  when  the  estate  is 
taken  from  their  exclusive  management,  and  vested  in 
them  in  common  with  ten  other  persons. 

I  have  thus  stated  the  substance  of  the  argument  of  tlie 
supreme  court  in  this  celebrated  case,  and  it  contains  one 
of  the  most  full  and  elaborate  expositions  of  the  consiim- 
tional  sanctity  of  contracts  to  be  met  with  in  any  of  the 
reports.  The  decision  in  that  case  did  more  thaa  any 
other  single  act,  proceeding  from  the  authority  of  the 
United-  States,  to  throw  an  impre^able  barrier  arouod 
all  rights  and  franchises  derived  from  the  grant  of  govern- 
ment ;  and  to  give  solidity  and  inviolability  to  the  lite- 
rary, charitable,  religious,  and  commercial  institutions 

of  our  country. 
•419       •The  same  prohibitory  clause  in  the  constitution 

came  again  under  discussion  in  the  case  of  Great 
V.  Biddie.'  It  was  observed  by  the  court,  that  the  objec- 
tion to  a  law,  on  the  ground  of  its  impairing  the  obliga- 
tion of  contracts,  could  never  depend  upcHi  the  extent  of 
the  change  which  the  law  effects  in  it.  Any  deviatioD 
from  its  terms,  by  postponing  or  accelerating  the  period 
of  performance  which  it  prescribes,  imposing  conditions 
not  expressed  in  the  contract,  or  dispensing  with  the 
performance  of  those  which  are  expressed,  however 
minute  or  apparently  immaterial  in  tbeir  effect  upon  the 

■  8  TtnUafm,  1.    4MilUr'MLtui,£tf.»LS.F. 
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contract,  or  upon  any  part  or  parcel  of  it,  impairs  its 
obligation.  Upon  this  principle  it  is,  that  if  a  creditor 
agrees  with  his  debtor,  to  postpone  the  day  of  payment, 
or  in  any  other  way  to  change  the  terms  of  the  contract, 
without  the  consent  of  the  surety,  the  latter  is  discharged, 
although  the  change  was  for  his  advantage. 

The  material  point  decided  in  that  case  was,  that  a 
compact  between  two  states  was  a  contract  within  the 
constitutional  prohibition.  The  terms  contract  and  com- 
pact were  synonymous,  and  a  contract  is  an  agreement 
of  two  or  more  parties  to  do  or  not  to  do  certain  acts. 
The  court  declared,  that  the  doctrine  had  been  already 
announced  and  settled,  that  the  constitution  embraced 
all  contracts  executed  and  executory,  and  whether  be- 
tween individuals,  or  between  a  state  and  individuals  ; 
and  that  a  state  had  no  more  power  to  impair  an  obliga- 
tion into  which  she  herself  had  entered,  than  she  had  to 
impair  the  contracts  of  individuals. 

Another  case  which  led  to  a  very  extensive  inquiry 
into  the  operation  and  effect  of  the  constitutional  pro- 
hibition upon  the  states  not  to  pass  laws,  impairing  the 
obligation  of  contracts,  was  that  of  Sturges  v.  Crovmiu" 
shield.^  The  defendant  was  sued  in  one  of  the  federal 
courts  upon  two  promissory  notes,  given  in  March,  1811, 
and  he  pleaded  his  discharge  under  an  insolvent 
act  of  New-York,  passed  in  April,  •1811.  This  •420 
insolvent  act  was  retrospective,  and  discharged  the 
debtor  upon  his  single  petition,  and  upon  his  si^rrender« 
ing  his  property  in  the  manner  therein  prescribed,  with- 
out the  concurrence  of  any  creditor,  from  all  his  pre- 
existing debts,  and  from  all  liability  and  responsibility 
by  reason  thereof. 

The  chief  justice,  in  the  opinion  which  he  delivered 
on  behalf  of  the  court,  admitted,  that  until  congress  exer- 

'  4  muaton,  123. 
Vol..  I.  61 
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cise  the  power  to  pass  unirorm  laws  on  the  subject  of 
bankruplcy,  the  individual  slates  may  pass  bankrupt 
laws,  provided  those  luwa  contain  no  provision  violating 
the  obligation  of  contracts.  It  was  adinilted,  that  the 
states  might  by  law  discharge  dcblors  from  imprisori- 
menl,  for  impriaonracnl  was  no  part  of  the  contract  but 
only  a  means  of  coercion.  It  was  also  admitted,  lli.it 
they  might  pass  statutes  of  hmitation,  for  such  statutes 
relate  to  the  remedy,  and  not  to  the  obligation  of  the 
conlract."  It  was  further  aUiled  by  the  court,  that  the 
msolvent  laws  of  far  ihe  greater  number  of  the  states 
only  discharged  the  person  of  the  debtor,  and  left  the 
obligation  to  pay  in  full  force,  and  to  this  the  constitution 
was  not  opposed.  But  a  law  which  discharged  the 
debtor  from  his  contract  to  pay  a  debt  by  a  given  tim^^ 
without  performance,  and  released  him,  without  payment, 
entirely  from  any  future  obligation  to  pay,  impaired,  be-" 
cause  it  entirely  discharged,  the  obligation  of  that  con- 
tract, and,  consequently,  the  discharge  of  the  defendant, 
under  the  act  of  ISll,  was  no  hex  to  the  suit. 

The  court  held,  that  the  obligation  of  a  contract  wss 
not  fulfilled  by  a  cessw  bottorvm,  for  the  parties  had  not 
merely  in  view  the  property  in  possession  when  the  con- 
tract was  made,  but  its  obhgation  extended  to  future  ac- 
quisitions ;  and  to  release  them  from  being  liable, 
impaired  the  obligation  of  the  contract.  There  was 
a  distinction,  in  the  nature  of  things,  between  the  obliga- 
tion of  a  contract,  and  the  remedy  to  enforce  that  obliga- 
tion, and  the  latter  might  be  modified,  as  the  wisdom  of 
the  legislature  should  direct.  But  the  constitution 
intended  to  restore  and  preserve  public  •confidence  •4S1 
completely.  It  intended  to  establish  a  great  prin- 
ciple, that  contracts  should  be  inviolable. 

"  In  the  CBSP  of  Bumgnriner  i.  Circuit  Court,  4  MUioari  R.  50,  it  wua  decided, 
ihu  s  ACatulD  direcciaf  a  itay  of  execution  on  judgmCDti  wu  uncoDfttux] 
both  u  il  ra(w4ad  the  caiMJiulioD  of  HUwHiri  vi  of  ibe  UniMd  StMea, 
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The  case  in  which  this  decision  was  made,  was  one  in 
which  the  contract  was  existing  when  the  law  was  passed ; 
and  the  court  said  that  their  opinion  was  confined  to  the 
case,  A  distinction  has  been  taken  between  the  case  of 
a  contract  made  before,  and  one  made  after,  the  passing 
of  the  act.  It  was  taken  by  the  supreme  court  of  New- 
York,  in  Mather  v.  Bushy'  and  by  the  chief  justice  of 
Massachusetts,  in  Blanchard  v.  Russell^  and  was  relied 
on  as  a  sound  distinction  by  the  court  of  chancery 
of  New-York,  in  Hicks  v.  Hotchkiss.^  The  doctrine  of 
these  cases  is,  that  an  insolvent  act  in  force  when  the 
contract  was  made,  did  not,  in  the  sense  of  the  constitu- 
tion, impair  the  obligation  of  that  contract,  because  par- 
ties to  a  contract  have  reference  to  the  existing  laws  of 
the  country  where  it  is  made,  and  are  presumed  to  con- 
tract in  reference  to  those  laws.  It  is  an  implied  condi- 
tion of  every  contract,  that  the  piarty  shall  be  absolved 
from  its  performance  if  the  event  takes  place  which  the 
existing  law  declares  shall  dispense  with  the  perform- 
ance. The  decision  in  Sturges  v.  Crauminshieldi  is  sup- 
posed to  be  consistent  with  that  distinction,  when  it 
establishes  the  principle,  that  an  insolvent  act  discharg- 
ing a  debtor  from  his  contract  existing  when  the  law 
passed,  so  that  his  future  acquisitions  could  not  be 
touched,  is  unconstitutional,  and  the  discharged  obtained 
under  it  void. 

But  the  supreme  court  of  the  United  States,  in  M^MU- 
Ian  V.  M^Neilly^  went  a  step  ferther^  and  held,  that  a  dis- 
charge under  a  state  insolvent  law  existing  when  the 
debt  was  contractedf  was  equally  a  law  impairing  the 
obligation  of  contracts,  and  equally  within  the  principle 
declared  in  Sturges  v.  Crowninshidd.  This  was  a  dis- 
charge under  the  insolvent  law  of  a  different  government 


«  If)  Jokw.  Rep,  233.  ^  13  Mats.  Rep.  1. 

•  7  Johns.  Ch.  Rep.  297.  '  4  WKeaUm,  200. 
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from  tlial  in  wliich  tlic  contruci  was  made.  It  remains 
yet  to  lie  stctUcd,  whether  it  be  lawful  for  a  state  to 
•432  piisH  an  insolvent  law  •which  shall  be  ct}V;ctiial  to 
discharge  the  debtor  from  a  debt  contnictetl  after 
thu  pussing  nf  the  act,  and  contracted  within  the  state 
milking  the  law.  The  general  language  of  ibe  court 
would  accm  to  reach  even  this  case;  but  the  lacls  in  the 
cases  decided  do  not  covrr  thia  ground,  and  tbc  cases 
decided  arc  not  uuthoritj  to  that  extent.  It  will  be 
perceived,  that  the  power  of  the  slatca  over  this  sub- 
ject is,  at  all  events,  exceedingly  narrowed  and  cut  down; 
and  as  the  decisions  now  stand,  the  debt  must  have  been 
contracted  tiflrr  the  passing  of  the  act,  and  the  debt  must 
have  been  contracted  uithin  the  state,  and  between  citi- 
zens of  the  state,  or  else  a  discharge  will  not  extingui^u 
the  remedy  against  the  future  property  of  tlie  debtor."  I 
boBi).  And  while  on  this  point,  it  may  not  be  nmisa  to  observe, 
that  the  ccasio  bmtorum  of  the  Iloman  law,  introduced  by 
Julius  Ca'sar,  and  which  prevails  at  present  in  most  parts 
of  tlie  continent  of  Europe,  only  exempted  the  person  of 


■  In  Smith  V.  I'aniini,  1  Hamnoa^ri  Ohio  Rep.  S36,  ond  in  Heinpatead  V. 
RstA,  6  Con*.  Jtrp.  480,  ihp  power  of  ihs  •loiM  over  contract*  wm  undeniood 
and  ilcclmvil  to  be  ronfinulHiiliin  ihcpi^ciac  limits  mentiimpd  in  the  text.  See, 
oIh,  vol.  ii.  p.  309,  393.  Thorcault  of  tbc  dcciuuni,  snys  Jodge  Story,  (3  Cowu 
Cmut.  U.  t).  IS.  SAC,)  ia,  that  atnte  inaulvoat  lawi  lawfully  apply,  (1.)  u,.  aU 
contnirtJi  mmii'  within  iLe  stiiio  bctucen  ciliicns  of  the  tuue;  (2.)  ihcy  do  not 
npply  to  rontrarta  miiilo  Hiihiii  ilic  slate  butwM'n  a  ciiiipn  of  tlie  ttate,  and  ■  chi- 
Ecn  uf  annthcr  atatc;  (3.)  nor  to  rontnrta  not  made  within  ibo  atatc  ;  and  tfao 
contnir:t9  >u  protected,  uro  equally  ao  Irom  proapertive  &.•  well  aa  retrospoctivo 
Icgiilntiiin,  But  ifa  miUir)?  uuiufilic  iialc  voluntarily  makobimseirn  party  to 
the  prorcnliuga  under  the  inHulvi'nt  luw  nfa  state,  and  arcrpts  ■  dividend,  hs  i« 
hound  by  his  own  act,  and  is  dciinud  to  have  waived  lua  extre-territoriul  inunn- 
nity.  In  Sb1Ht1,-c  v.  Miinlipwmn,  2  Pcleri'  U.  S.  Rep.  380,  the  supreme  court 
of  the  United  Stales  held,  that  no  port  of  the  conalituiiun  of  the  United  State*  ap- 
plied to  a  Uale  law  irkich  diveiltd  righttrhiek  taere  tetled  ty  loviniai  ««£. 
vidual,  provided  its  efiecl  be  not  to  impair  the  obligation  of  a  COHtract,  It  wu 
further  licM,  tluii  retretpeclipt  larri  were  not  within  the  constitutiontU  prohitn- 
tjon,  pruvided  they  did  not  impair  the  ohligiuion  o{ amtraeli,  or  partake  of  tho 
clmmcirr  of  ex  poil  facUi  lawa.     li  ho*  nlao  been  decided  that  a  Mate  gOTcmnieat 

of  the  contTBcls  creating  the  bank*.     Provideace  Bank  v.  Billiigi,  1  Pttert'  U- 
S.  Etp.  5H. 
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the  debtor  from  imprisonment.    It  did  not  release  or  dis- 
charge the  debt,  or  exempt  the  future  acquisitions  of  the 
debtor  from  execution  for  the  debt/     The  English  statute 
of  32  Geo,  n.,  commonly  called  the  lords*  act,  and  the 
more  recent  English  statutes  gf  33  Geo.  III.,  1  Geo.  IV., 
3  Geo.  IV.,  and  6  Geo.  IV.,  have  gone  no  further 
than  to  discharge  the  debtor's  person ;  •and  it  may  ^423 
be  laid  down  as  the  law  of  Germany,  France,  Hol- 
land, Scotland,  England,  &c.,  that  insolvent  laws  are  not 
more  extensive  in  their  operation  than  the  cessio  bonorum 
of  the  civil  law.**    In  many  parts  of  Germany,  as  we  are 
informed  by  Huberus  and  Heineccius,*  a  cessio  bonorum 
does  not  even  work  a  discharge  of  the  debtor's  person, 
and  much  less  of  his  future  property.     The  cession  under 
the  Roman  law  did  not  extend  to  protect  the  debtor  from 
personal  responsibility,  for  penalties  accruing  on  the  com- 
mission of  crimes.     Si  in  are  non  habeatj  in  pelle  luiu     But 
in  Germany  the  cessio  bonorum  has  the  severe  operation 
of  depriving  the  insolvent  of  his  remedy  for  a  personal 
trespass,  committed  prior  to  the  cession,  so  far  a^  pecu- 
niary compensation  is  in  question.** 

(5.)  No  state  can  pass  naturalization  laws. 

By  the  constitution  of  the  United  States,  congress  bare  NoiUi« 
power  to  establish  a  uniform  rule  of  naturalization.     ItESoTiLwi. 
was  held,  in  the  circuit  court  of  the  United  States,  at 
Philadelphia,  in  1792,  in  Collet  v.  Collet^''  that  the  state 

•  According  to  the  Spanish  law,  {ParticUz*,  I.  3.  tit.  15.  part  5,)  the  debtor's 
property  acquired  subsequently  to  the  eestio  bonorum^  was  only  liable  so  far  as 
it  exceeded  the  amount  necessary  for  his  support.  But  the  law  of  Louisiana  con- 
tains no  such  exception.     3  Martinis  Rep.  58S.     4  ^nd.  292,  293. 

b  Code,  7.  71.  1.  Dig.  42.  3, 4,  &  6.  Voet  ad  Pand.  42. 3.  8.  HeineeeU 
Opera,  tome  v.  p.  620.  tome  vi.  p.  384.  387.  Code  de  Commerce,  No.  568. 
Repertoire  Umvenel  et  Raisotme  de  JuriBprudenee,  par  Merlin,  tit.  Canon 
de  Bient.  E$prit  de$  Loix,  tome  i.  114.  2  BelVi  Com.  580 — 597.  16  Joknt. 
Rep.  244,  note. 

•  Htib.  Pralec.  tome  ii.  1454.    Heinec.Elem.  Jur.  Civ.  $ecunde  ord.  Pand.     . 
p.  6.  1.  42.  tit.  3.    Elem.  Jur.  Oer.  lib.  2.  tit.  13.  sec.  387. 

^  Voet.  ad  Pand.  42. 3.  10. 

•  2  Dallas,  294. 
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governments  still  cnjoye<l  a  concurrent  authority  with  iho 
United  Slates  upon  Uic  subject  of  nalumlization,  and  tlial 
though  theycould  nol  contravene  the  rule  established  by 
congress,  or  "  exclude  those  citizens  who  had  been  made 
siich  by  thai  rule, yet  that  they  might  adopt  citizens  upon 
easier  terms  than  those  which  congress  may  deem  it  ex- 
pedient to  impose."  But  though  this  decision  was  made 
by  two  of  llie  judges  of  the  supreme  court,  vrith  the  con-  , 

ciirrence  of  the  district  judge  of  Pennsylvania,  tea 
*424:  is  obvious  that  this  opinion  *was  hastily  and  incotMfl 

siderately  deciaied.     If  the  construction  given  tal 
the  constitution  in  this  case  was  the  true  one,  the  prov*^ 
sion  would  be,  in  a  great  degree,  useless,  and  the  policy^ 
of  it  defeated.     Tlie  very  purpose  of  the  power  was  ex- 
clusive.    Ii  wns  lo  deprive;  the  stiites  individually  of  the 
power  of  naturalizing  aliens  according  to  their  own  wilt 
and  pleasure,  and  thereby  giving  them  the  rights  and 
privileges  of  citizens  in  every  other  state.     If  each  state 
can  naturalize  upon  one  year's  residence,  when  the  act 
of  congress  requires  five,  of  what  use  is  the  act  of  con- 
gress, and  how  does  it  become  a  uniform  role  ? 

This  decision  of  the  circuit  court  may  be  considered, 
as  in  effect,  overruled.  In  the  same  circuit  court,  in  1797, 
Judge  Iredell  intimated,  that  if  the  question  had  not  pre- 
viously occurred,  he  should  be  disposed  to  think,  that 
the  power  of  naturalization  operated  exclusively,  as  soon 
OS  it  was  exercised  by  congress.'  And  in  the  circuit 
court  of  Pennsylvania,  in  1S14,  it  was  the  opinion  of 
Judge  Washington,  that  the  power  to  naturalize  wiis  ex- 
clusively vested  in  congress."  Afterwards,  in  Chirac  v, 
Chirac,^  the  chief  justice  of  the  United  States  observed, 
that  it  certainly  ought  nol  to  be  controverted,  that  the 


>  L'liiied  Sutei  v.  Villato,  2  DaUat,  370. 
»  Golden  V.  Prince.  3  Weth.  dr.  Rip.  313. 
'  3  Wiuatm.  2S». 
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power  of  naturalization  was  vested  exclusively  in  con- 
gress. In  HausUm  v.  Moore^^  Judge  Story  mentioned  the 
power  in  congress  to  establish  a  uniform  rule  of  natural- 
ization, as  one  which  was  exclusive,  on  the  ground  of 
there  being  a  direct  repugnancy  or  incompatibility  in  the 
exercise  of  it  by  the  states.  The  weight  of  authority,  as 
well  as  of  reason,  may,  therefore,  be  considered  as  clearly 
in  favour  of  this  latter  construction. 

•(6.)   The  states  cannot  impose  a  tax  on  the  national  •425 
bank,  or  its  branches^  or  on  national  stock. 

The  inability  of  the  states  to  impede  or  control,  by  ^  ^^^  ^^ 
taxation  or  otherwise,  the  lawful  institutions  and  mea-  JJ*£iif**J; 
sures  of  the  national  government,  was  largely  discussed,  ■*****'• 
and  strongly  declared,  in  the  case  of  M^Crdloch  v.  The 
State  of  Maryland.^  In  that  case,  the  state  of  Maryland 
had  imposed  a  tax  upon  the  Branch  Bank  of  the  United 
States  established  in  that  state,  and,  assuming  the  bank 
to  be  constitutionally  created,  and  lawfully  established  in 
that  state,  the  question  arose  on  the  validity  of  the  state 
tax.  It  was  adjudged  that  the  state  governments  had  no 
right  to  tax  any  of  the  constitutional  means  employed  by 
the  government  of  the  Union  to  execute  its  constitutional 
powers,  nor  to  retard,  impede,  burden,  or  in  any  manner 
control  the  operations  of  the  constitutional  laws  enacted 
by  congress,  to  carry  into  effect  the  powers  vested  in  the 
national  government. 

To  define  and  settle  the  bounds  of  the  restriction  of  the 
power  of  taxation  in  the  states,  and  especially  when  that 
restriction  was  deduced  from  the  implied  powers  of  the 
general  government,  was  a  great  and  difficult  undertak- 
ing ;  but  it  appears  to  have  been,  in  this  instance,  most 
wisely  and  most  successfully  performed.  It  was  de- 
clared by  the  court,  that  it  was  not  to  be  denied,  that 
the  power  of  taxation  was  to  be  concurrently  exercised 

«  5  Wheaton,  49.  <»  4  Wheatan,  316. 
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were  not  deprived  of  any  resources  of  taxation  which 
they  originally  possessed:  and  that  the  restriction  did 
not  extend  to  a  tax  paid  by  the  real  property  of  the  bank, 
in  common  with  the  real  property  within  the  state ;  nor 
to  a  tax  imposed  upon  the  interest  which  the  citizens  of 
Maryland  might  hold  in  that  institution,  in  common  with 
other  property  of  the  same  description  throughout  the 
state.* 

The  decision  pronounced  in  this  case  against  the  vali- 
dity of  the  Maryland  tax,  was  made  on  the  7th  of  March,* 
1819,  and  it  was  on  the  7th  of  February  preceding,  that 
the  legislature  of  the  state  of  Ohio  imposed  a  similar  tax, 
to  the  amount  of  60,000  dollars  annually,  on  the  Branch 
Bank  of  the  United  States  established  in  that  state.  Not- 
withstanding this  decision,  the  officers  of  the  state  of 
Ohio  proceeded  to  levy  the  tax,  and  that  act  brought  up 

before  the  supreme  court  a  renewed  discussion  and 
•428  consideration  of  the  legality  •of  such  a  tax.**     It 

was  attempted  to  withdraw  this  case  from  the  in- 
fluence and  authority  of  the  former  decision,  by  the 
suggestion  that  the  Bank  of  the  United  States  was  a 
mere  private  corporation,  engaged  in  its  own  business, 
with  its  own  views,  and  that  its  great  end  and  principal 
object  were  private  trade  and  private  profit.  It  was 
admitted,  that  if  that  were  the  case,  the  bank  would  be 
subject  to  the  taxing  power  of  the  state,  as  any  individual 
would  be.  But  it  was  not  the  case.  The  bank  was  not 
created  for  its  own  sake,  or  for  private  purposes.     It  has 


•  In  Bcmcy  v.  Tax  Collector,  2  Bailey^ s  S.  C.  Rep.  654,  a  state  tax  on  diri- 
dends  arising  from  Htock  in  the  Bank  of  the  United  States,  owned  by  a  citizen  of 
the  state,  was  adjudged  to  be  constitutional.  And  in  the  case  of  the  Union  Bank 
V.  The  State,  9  Yergerj  490,  it  was  held,  that  state  bank  stock,  as  individual 
property,  might  be  taxed,  when  owned  by  residents  of  the  state,  but  that  the  stock 
held  by  non-resident  stockholders  was  not  subject  to  the  taxing  power  of  the 
state,  for  it  must  be  a  tax  in  personam f  and  stock  is  a  chose  in  action,  and  has  no 
locality,  and  follows  the  person  of  the  owner. 

*>  Osborn  v.  Bank  of  the  United  States,  9  WheeUon,  738. 
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pever  been  supposed  that  congress  could  create  such  a 
corporation.  It  was  not  a  private,  but  a  public  corpora- 
tion, created  for  public  and  national  purposes,  and  as  an 
instrument  necessary  and  proper  for  carrying  into  effect 
the  powers  vested  in  the  government  of  the  United  States. 
The  business  of  lending  and  dealing  in  money  for  private 
purposes,  was  an  incidental  circumstance,  and  not  the 
primary  object ;  and  the  bank  was  endowed  with  this 
faculty,  in  order  to  enable  it  to  effect  the  great  public 
ends  of  the  institution,  and  without  such  faculty  and  busi- 
ness the  bank  would  want  a  capacity  to  perform  its 
public  functions.  And  if  the  trade  of  the  bank  was  essen- 
tial to  its  character  as  a  machine  for  the  fiscal  operations 
of  the  government,  that  trade  must  be  exempt  from  state 
control,  and  a  tax  upon  that  trade  bears  upon  the  whole 
machine,  and  was,  consequendy,  inadmissible,  and  re- 
pugnant to  the  constitution.  In  Weston  v.  The  City 
Council  of  Charleston^*^  it  was  decided,  that  a  state  tax  on 
stock  issued  for  loans  made  to  the  United  States,  was 
unconstitutional.  The  court  considered  it  to  be  a  tax  on^ 
the  power  given  to  congress  to  borrow  money  on  the 
credit  of  the  United  States,  and  thereby  to  diminish  the 
means  of  the  United  States,  used  in  the  exercise  of  its 
powers,  and  that  it  was,  consequently,  repugnant  to  the 
constitution.  By  declaring  the  powers  of  the  general 
government  supreme,  the  constitution  has  shielded 
its  action  in  the  •exercise  of  its  powers,  from  any  ^429 
restraining  or  controlling  action  of  the  local  govern- 
ments. 

(7.)   The  state  governments  have  no  jurisdiction  in  places 
ceded  to  the  United  States. 

The  state  governments  may  Ukewise  lose  all  jurisdic-Pi«,..c*dad 
tion  over  places  purchased  by  congress,  by  the  consent  StotaL 
of  the  legislature  of  the  state,  for  the  erection  of  forts, 

•  2  Peters'  l\  S.  Rep,  449, 
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dock  yards,  light-bouses,  hospitals,  military  acadete 
and  other  needful  buildings.*  The  (jucstion  which  I 
arisen  on  this  subject,  was  as  to  the  effect  of  the  provia 
or  reservation,  usually  annexed  to  tbe  consent  of  the  slate, 
that  all  civil  and  criminal  process,  issued  under  the 
authority  of  the  state,  might  be  executed  on  llie  lands  so 
ceded,  in  like  manner  as  if  the  cession  had  not  been 
made.  This  point  was  much  discuseed  in  the  circuit 
court  of  the  United  States  in  Rhode  Island,  in  llie  case 
of  The  United  Slates  v.  Cornell.''  It  was  Jjeld,  that  a 
purchase  of  lands  within  the  jurisdiction  of  a  state,  witli 
the  consent  of  the  state,  for  the  national  purposes  con- 
templated by  tlie  constitution,  did,  ipso  Jiicto,  by  the 
very  terms  of  the  constitution,  iall  within  the  exclusive 
legislation  of  congress,  and  that  the  state  jurisdiction  was 
completely  ousted.  What,  then,  is  the  true  intent  and 
effect  of  tbe  saving  clause  annexed  to  the  cessions  ?  Tt 
does  not  imply  the  reservation  of  any  concurrent  jurisdic- 
tion or  legislation,  or  that  tbe  state  retained  a  right  to 
punish  for  acts  done  within  the  ceded  lands.  The  whole 
apparent  object  of  the  proviso  was  to  prevent  the  ceded 
lands  from  becoming  a  sanctuary  for  ftigilives  from  jus- 
tice, for  acts  done  within  the  acknowledged  jurisdictioii 
of  the  state  ;  and  such  permission  to  execute  process  is 
not  incompatible  with  exclusive  sovereignty  and  juria- 
diction.  The  acceptance  of  a  cession,  with  this  reserva- 
tion, amounts  to  an  agreement  of  the  new  sove- 
•430  reign,  to  permit  the  free  exercise  of  such  process,*a3 
being  quoad  hoc  his  own  process.  This  constnio- 
tion  has  been  frequently  declared  by  the  courts  of  the 
United  States,  and  it  comports  entirely  with  the  intention 
of  the  parties ;  and  upon  any  other  construction  the  ces- 
sion would  be  nugatory  and  void.  Judge  Story  doubted 
whether  congress  were  even  at  liberty,  by  the  terms  of 

■  CoHtt.  art.  I.  MC.  8. 

<>  3  Uaimt'i  Bip.  69.    Vmied  Sutra  v.  D*ni,  S  Ibid.  356.  S.  P. 
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the  constitution,  to  purchase  lands  with  the  consent  of  a 
state,  under  any  qualification  of  that  consent,  which 
would  deprive  them  of  exclusive  legislation  over  the  place. 
The  courts  of  the  United  States  have  sole  and  exclusive 
jurisdiction  over  an  ofience  committed  within  a  ceded 
place,  notwithstanding  the  ordinary  reservation  of  the 
right  to  execute  civil  and  criminal  process  of  the  state. 
That  was  no  reservation  of  any  sovereignty  or  jurisdic- 
tion. 

Congress,  in  exercising  powers  of  exclusive  legislation 
over  a  ceded  place  or  district,  unite  the  powers  of  gene- 
ral, with  those  of  local  legislation.  The  power  of  local 
legislation  carries  with  it,  as  an  incident,  the  right  to 
make  that  power  effectual.  Congress  exercises  that  par- 
ticular local  power,  like  all  its  other  powers,  in  its  high 
character  as  the  legislature  of  the  Union,  and  its  general 
power  may  come  in  aid  of  these  local  powers.  It  is, 
therefore,  competent  for  congress  to  try  and  punish  an 
offender  for  an  offence  committed  within  one  of  those  lo- 
cal districts,  in  a  place  not  within  such  jurisdiction  ;  or 
to  provide  for  the  pursuit  and  arrest  of  a  criminal  escap- 
ing from  one  of  those  districts,  after  committing  a  felony 
there ;  or  to  punish  a  person  for  concealing,  out  of  the 
district,  a  felony  committed  within  it.  All  these  inci- 
dental powers  are  necessary  to  the  complete  execution 
of  the  principal  power,  and  the  supreme  court,  in  Cokms 
V.  Virginia^^  held,  that  they  were  vested  in  congress. 

It  follows,  as  a  consequence,  from  this  doctrine  of  the 
federal  courts,  that  state  courts  cannot  take  cogni- 
zance of  any  ^offences  committed  within  such  ceded  •431 
districts ;  and,  on  the  other  hand,  that  the  inhabitants 
of  such  places  cannot  exercise  any  civil  or  political  privi- 
leges under  the  laws  of  the  state,  because  they  are  not 
bound  by  those  laws.     This  has  been  so  decided  in  the 

•  6  Wkcatony  426—429. 
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State  courts.*^    But  if,  in  any  case,  the  United  States  have 
not  actually  purchased,  and  the  state  has  not,  in  point  of 
fact,  ceded  the  place  or  territory  to  the  United  States,  its 
jurisdiction  remains,  notwithstanding  the  place  may  have 
been  occupied,  ever  since  its  surrender  by  Great  Britain, 
by  the  troops  of  the  United  States,  as  a  fort  or  garrison. 
The  supreme  court  of  New-York  accordingly  held,  in  the 
case  of  The  People  v.  Godfrey^  that  they  had  jurisdiction 
of  a  murder  committed  by  one  soldier  upon  another 
within  Niagara  fort.     Nor  would  the  purchase  of  the  land 
by  the  United  States  be  alone  suflScient  to  vest  them  with 
the  jurisdiction,  or  to  oust  that  of  the  state,  without  being 
accompanied  or  followed  with  the  consent  of  the  legisla- 
ture of  the  state.     This,  was  so  decided  in  the  case  of 
The  Commonwealth  of  Pennsylvania  v.  Young.^ 

(8.)   The  construction  of  the  power  of  congress  to  reguUue 
commerce  among  the  several  stales, 
Towertorog-     I  procccd  ncxt  to  examine  the  judicial  decisions  under 

ttlat*  com-      -       *  .  ,,  1  .1 

Bwc*.  the  power  given  to  congress  to  "  regulate  commerce  with 
foreign  natipns,  and  among  the  several  states ;"  and  it 
will  be  perceived,  that  the  questions  arising  under  this 
power  have  been  of  the  utmost  consequence  to  the  inte- 
rests of  the  Union,  and  the  residuary  claims  and  sove- 
reignty of  the  states. 

The  first  question  that  arose  upon  this  part  of  the  con- 
stitution was,  respecting  the  power  of  congress  to  inter- 
rupt or  destroy  the  commerce  of  the  United  States,  by 
laying  a  general  embargo,  without  any  limitation 
•432  as  to  time.  By  the  act  •of  congress  of  22d  De- 
cember, 1807,  an  embargo  was  laid  on  all  ships 
and  vessels  in  the  ports  and  harbours  of  the  United 
States,  and  a  prohibition  of  exportation  from  the  United 


•  Commonwealth  v.  Clary,  8  Mas*.  Rep.  72.     Same  v.  Yoimg,  1  Haiti  Jour^ 
nal  of  JuriftprudcncCf  53. 

^  17  John$.  Rep.  225. 

*  1  HaW»  Journal  of  Jurisprudence t  47. 
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States,  either  by  land  or  water,  of  any  goods,  wares,  or 
merchandise,  of  foreign  or  donaestic  growth  or  manufac- 
ture. There  were  several  supplementary  acts  auxiliary 
to  this  principal  one,  and  intended  more  effectually  to 
enforce  it,  under  certain  specific  exceptions.  In  the  case 
of  The  United  States  v.  The  Brigantine  William^  in  the 
district  court  of  Massachusetts,  in  September,  1S08,*  it 
was  objected,  that  the  act  was  unconstitutional,  for  that 
congress  had  no  right,  under  the  power  to  regulate  com- 
merce, thus  to  annihilate  it,  by  interdicting  it  entirely 
with  foreign  nations.  But  the  court  decided,  that  the 
embargo  act  was  within  the  constitutional  provision.  The 
power  of  congress  was  sovereign  relative  to  commercial 
intercourse,  qualified  by  the  limitations  and  restrictions 
expressed  in  the  constitution  ;  and  by  the  treaty-making 
power  of  the  president  and  senate,  congress  had  a  right 
to  control  or  abridge  commerce  for  the  advancement  of 
great  national  purposes.  Non-intercourse  and  embargo 
laws  are  within  the  range  of  legislative  discretion  ;  and 
if  congress  have  the  power,  for  purposes  of  safety,  or 
preparation,  or  counteraction,  to  suspend  commercial 
intercourse  with  foreign  nations,  they  are  not  limited  as 
to  the  duration,  more  than  as  to  the  manner  and  extent 
of  the  measure.^ 

A  still  graver  question  was  presented  for  the  consi- 
deration of  the  federal  judiciary,  in  the  case  of  Gibbons 
V.  Ogden^^  decided  by  the  supreme  court  of  the  United 
States  in  February  term,  1824.  That  decision  went  to 
declare,  that  several  acts  of  the  legislature  of  New- 
York,  granting  to  Livingston  and  Fulton  the  exclusive 
navigation  of  the  waters  of  the  state  in  vessels  propelled 


•  2  HalCs  Law  Journal,  255. 

^  Mr*  Justice  Story  says,  that  the  measure  of  a  general  embargo,  indcBnite  as 
to  time,  as  that  laid  in  1807,  went  to  the  atmost  verge  of  implied  coBStitutional 
power.     CommtrUarieif  vol.  iii.  p.  1G3. 

«  9  Whcaion,  1. 
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by  steam,  were  unconstitutional  and  void  nets,  and 
•433  repugnant  to  the  power  given  lo  •congress  to  regu- 
late commerce,  so  far  as  those  acta  went  to  pro- 
hibit vessels  licensed  under  the  laws  of  congress  lor 
carrying  on  the  coasting  trade,  from  navigating  the  waters 
of  New- York. 

It  had  been  decided  in  tJie  court  of  errors  of  New- York, 
in  1S12,*  that  five  seteral  statutes  of  the  slate,  passed 
between  the  years  179S  and  1811,  inclusive,  and  grant- 
ing and  securing  to  the  claimanls  tlie  sole  and  exclusive 
right  of  using  and  navigating  boats  by  steam  in  the 
waters  of  the  state,  for  a  term  of  years,  were  constitu- 
tional and  valid  acts.  According  to  the  doctrine  of  the 
court  in  lliat  case,  the  internal  commerce  of  the  state  by 
land  and  water  remained  entirely  and  exclusively  within 
the  scope  of  its  originii!  sovereignty.  It  Wiis  considered 
to  be  very  difficult  to  draw  an  exact  line  between  those 
regulations  which  relate  to  external,  and  those  which 
relate  to  internal  cMnraerce,  for  every  regulation  of  the 
one  will,  directly  or  indirectly,  affect  the  other.  But  it 
was  supposed  that  there  could  be  no  doubt  that  the  acts 
of  the  state  which  were  then  under  consideration,  were 
not  within  any  constitutional  prohibition,  for  not  one  of 
the  restrictions  upon  state  power,  contained  in  the  9th 
and  lOih  sections  of  the  1st  article  of  the  constitution, 
appeared  to  apply  to  the  case ;  nor  was  there  any  exist- 
ing regulation  of  congress  on  the  subject  of  commerce 
with  foreign  nations,  and  among  the  several  states,  which 
was  deemed  to  interfere  with  the  grant.  It  was  declared 
to  be  a  very  inadmissible  proposition,  that  a  state  was 
divested  of  a  capacity  to  grant  an  exclusive  privilege  of 
navigating  a  steamboat  within  its  own  waters,  merely 
because  congress,  in  the  plenary  exercise  of  its  power  to 
regulate  commerce,  might  make  some  future  regulation 

.  Vui  lagen,  9  Jchiu.  Rep.  507. 
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inconsistent  with  the  exercise  of  that  privilege.  The 
grant  was  taken,  undoubtedly,  subject  to  such  future 
commercial  regulations  as  congress  might  lawfully  pre- 
scribe ;  and  to  what  extent  they  might  lawfully 
•prescribe  them,  was  admitted  to  be  a  question  •434 
within  the  ultimate  cognizance  of  the  supreme  court 
of  the  United  States.  The  opinion  of  the  court  went  no 
farther  than  to  maintain,  that  the  grant  to  Livingston  and 
Fulton^  was  not  within  any  constitutional  prohibition  upon 
the  states,  nor  was  it  repugnant  or  contradictory  to  any 
existing  act  of  congress  on  the  subject  of  commerce ;  and 
under  those  two  restrictions,  every  state  had  a  right  to 
make  its  own  commercial  regulations.  It  was  generally 
declared,  that  congress  had  not,  in  the  understanding  of 
the  court,  any  direct  jurisdiction  over  our  interior  com- 
merce or  waters,  and  that  they  had  concurrent  jurisdic- 
tion over  our  navigable  waters,  only  so  far  as  might  be 
incidental  and  requisite  to  the  due  regulation  of  com- 
merce between  the  states  and  with  foreign  nations. 

In  this  case,  in  1812,  the  defendants,  who  objected  to 
the  validity  of  the  state  grant,  did  not  set  up  any  patent 
right,  or  any  other  right  under  any  particular  act  of  con- 
gress. They  rested  entirely  on  the  objection,  that  the 
statutes  conferring  the  exclusive  privilege  were  abso- 
lutely unconstitutional  and  void.  But  afterwards,  in  the 
case  of  Ogdcn  v.  Gibbons j*^  the  defendant  set  up,  by  way 
of  right  and  title  to  navigate  a  steam-boat  upon  the  waters 
of  New-York,  in  opposition  to  the  grant,  that  his  boats 
were  duly  enrolled  and  licensed  ynder  the  laws  of  the 
United  States,  at  Perth  Amboy,  in  the  state  of  New-Jer- 
sey, to  be  employed  in  carrying  on  the  coasting  trade. 
The  question  in  that  case  was,  whether  such  a  coasting 
license  conferred  any  power  to  interfere  with  the  grant ; 
and  it  was  decided  in  the  court  of  chancery,  and  after- 


•  4  JohTU,  Ch,  Rep.  150. 
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wards  in  ihe  court  of  errors,*  that  the  coasting  license 
merely  gave  to  the  sleam-boat  nn  American  character  for 
the  purpose  of  revenue,  and  that  it  was  not  intended  to 
decide  a.  question  of  property,  or  to  confer  a  right  of 

property,  or  a  riglit  of  navigation  or  commerce. 
•435   "The  actof  congress  regulating  the  coasting  trade, 

was  never  intended  to  assert  any  supremacy  over 
state  regulations  or  claims,  in  respect  to  internal  waters 
or  commerce.  It  was  not  considered  by  our  courts  as 
the  exercise  of  the  power  of  congress  to  regulate  com- 
merce among  the  states.  The  law  concerning  tlic  coast- 
ing trade  was  passed  on  the  18tb  of  February,  1793,  and 
it  never  occurred  to  any  one,  during  the  whole  period 
that  the  state  lawe  were  under  consideration  before  the 
legislature,  and  in  the  council  of  revision,  and  in  the 
courts  of  justice,  from  1793  down  to  and  including  the 
judicial  investigations  in  1S12,  that  the  coasting  act  of 
1793  was  a  regulation  of  commerce  among  the  states, 
prohibitory  of  any  such  grant.  Such  latent  powers  were 
never  thought  of,  nor  imputed  to  iu  The  great  objects 
and  policy  of  the  coasting  act  were,  to  exclude  foreign 
vessels  from  commerce  between  the  states,  in  order  to 
cherish  the  growth  of  our  own  marine,  and  to  provide 
that  the  coasting  trade  should  be  conducted  with  security 
to  the  revenue.  The  register  and  enrolment  of  the  ves- 
sel were  to  ascertain  the  national  character ;  and  the 
license  was  only  evidence  that  the  vessel  had  complied 
with  the  requisites  of  the  law,  and  was  qualified  for  the 
coasting  trade  under  American  privileges.  The  license 
did  not  define  the  cojisting  trade.  Free  trade  between 
the  states  then  existed,  subject  to  local  and  municipal 
regulations.  The  requisitions  of  the  coasting  act  were 
restrictions  upon  the  general  freedom  of  that  commerce, 
and  not  the  grant  of  new  rights.     Steam  vessels  were 

-  yf  M»*.Rep.taa, 
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subject  to  those  regulations  equally  with  any  other  ves- 
sels. If  congress  bad  intended  that  a  coasting  license 
should  confer  power  and  control,  and  a  claim  of  sove- 
reignty subversive  of  local  laws  of  the  states  within  their 
own  jurisdictions,  it  was  supposed  they  would  have  said 
so  in  plain  and  intelligible  language,  and  not  have  left 
their  claim  of  supremacy  to  be  hidden  from  the  observa- 
tion and  knowledge  of  the  state  governments,  in  the  un- 
pretending and  harmless  shape  of  a  coasting  license, 
obviously  intended  for  other  purposes. 

•It  was  therefore,  upon  considerations  like  these,  •436 
that  the  courts  of  justice  in  New- York  did  not  consi- 
der the  grant  to  Livingston  and  Fulton  as  disturbed  by  a 
coasting  license  under  the  act  of  1793.  They  did  not, 
either  in  the  case  of  Ogden  v.  Gibbons^  or  in  any  of  the 
cases  which  preceded  it^  deny  to  congress  the  power  to 
regulate  commerce  among  the  states,  by  express  and 
direct  provisions,  so  as  to  control  and  restrict  the  exer- 
cise of  the  state  grant.  They  only  insisted,  that  without 
some  such  explicit  provision,  the  state  jurisdiction  over 
the  subject  remained  in  full  force.  This  cause  was  after- 
wards carried  up  by  appeal  to  the  supreme  court  of  the 
United  States,  and  the  decree  reversed,  on  the  ground, 
that  the  grant  was  repugnant  to  the  rights  and  privileges 
conferred  upon  a  steam-boat  navigating  under  a  cojisting 
licenser* 

In  the  construction  of  the  poWer  to  regulate  commerce, 
the  court  held  that  the  term  meant,  not  only  traffic,  but 
intercourse,  and  that  it  included  navigation,  and  the 
power  to  regulate  commerce  was  a  power  to  regulate 
navigation.  Commerce  among  the  several  states,  meant 
commerce  intermingled  with  the  states,  and  which  might 
pass  the  external  boundary  line  of  each  state,  and  be  in- 
troduced into  the  interior.     It  W2ls  admitted,  that  the 

*  Gibbous  V.  Ogden,  9  WheaUm,  1. 
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power  did  not  cxteod  to  tbat  coimnerce  n-hich  was  coat- 
pletcly  iniemnl,  and  cnrried  on  between  difien^nt  porta 
of  the  same  state,  and  which  did  not  extend  to,  or  a%ct 
other  states.  The  power  was  restricted  to  that  commerce 
which  concerned  more  rtaica  than  one,  and  the  com- 
plctoty  internal  commerce  of  a  state  was  reserved  for  the 
state  itself.  Tlie  power  of  congn-**  on  this  subjecicompre- 
bentJed  navigation  within  the  limits  of  evcty  stale  ;  and 
it  might  plus  the  Jurisdictional  line  of  a  state,  and  be 
exercised  within  its  territory,  so  far  as  the  navigation  was 
connected  with  foreign  commerce,  or  with  commerce 
among  the  several  stales.  This  power,  hke  all 
•437  'the  other  powera  of  congress,  was  plenary  and 
absolute  williin  its  acknowledged  limits.  But,  it 
was  admitted,  that  inspection  laws  relative  to  the  quality 
of  articles  to  be  exported,  and  quarantine  laws,  and 
health  laws  of  every  description,  and  laws  for  regulating 
the  internal  commerce  of  a  state,  and  those  with  respect 
to  turnpike  roads,  femes,  &c.  were  component  parts  of 
an  immense  mass  of  legislation,  not  surrendered  to  the 
general  government.  Though  congress  may  license 
vessels  to  sail  from  one  port  to  another,  in  the  same  state, 
the  act  is  supposed  to  be  necessarily  incidental  to  the 
power  expressly  granted  to  congress,  and  it  implies  no 
claim  of  a  direct  power  to  regulate  the  purely  internal 
commerce  of  a  state,  or  to  act  directly  on  its  system  trf 
police.  The  court  construed  the  word  regulate  to  imply 
fiiU  power  over  the  thing  to  be  regulated,  and  to  exclude 
the  action  of  all  others,  that  would  perform  the  same 
operation  on  the  same  thing. 

After  laying  down  these  general  propositions,  the  court 
proceeded  to  observe,  that  the  acts  of  New- York,  grant- 
ing exclusive  privileges  to  certain  steam-boats,  were  m 
collision  with  the  acts  of  congress  regulating  the  coasting 
trade,  and  that  the  acts  of  the  state  must,  in  that  case, 
yield  to  the  supreme  or  pEtramount  law.    If  the  law  of 
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congress  was  made  in  pursuance  of  the  constitution,  the 
state  laws  must  yield  to  the  supremacy  of  it,  even  though 
they  were  enacted  in  pursuance  of  powers  acknowledged 
to  remain  in  the  states.  A  license  under  the  acts  of  con- 
gress for  regulating  the  coasting  trade,  was  an  authority 
to  carry  on  that  trade.  The  words  of  the  act  of  congress, 
directing  the  proper  officer  to  grant  to  a  vessel  qualified 
to  receive  it,  "  a  license  for  carrying  on  the  coasting  trade," 
was  con^dered  as  conveying  an  explicit  authority  for  that 
purpose.  It  was  the  legislative  grant  of  a  right,  and  it 
conferred  all  the  right  which  congress  could  give  in  the 
case,  and  it  was  not  intended  to  confer  merely  the  national 
character.  It  was  further  held,  that  the  power  to  re- 
gulate commerce  extended  to  navigation,  carried 
on  by  vessels  exclusively  •employed  in  transport-  •438 
ing  passengers,  and  to  vessels  propelled  by  steam, 
as  well  as  to  vessels  navigated  by  other  means. 

This  is  the  substance  of  the  argument  of  the  supreme 
court  of  the  United  States  in  the  steam-boat  case.  The 
only  great  point  on  which  the  supreme  court  of  the  Uni- 
ted States  and  the  courts  of  New-York  have  differed, 
is  in  the  construction  and  effect  given  to  a  coasting  license. 
They  did  not  differ  in  any  general  view  of  the  powers  of 
congress ;  and  the  supreme  court  expressly  waived  any 
inquiry  or  decision  on  the  point,  whether  the  exercise  of 
the  power  assumed  by  the  steam-boat  laws,  would  have 
been  illegal,  provided  there  was  no  existing  regulation  of 
congress  that  came  in  collision  with  them.  The  decision 
in  Livingston  v.  Van  Ingen,  rested  upon  the  assumption 
that  there  was  no  such  regulation. 

The  court  of  errors  of  New-YoA,  since  the  case  of 
Gibbons  v.  Ogden,  have  given  to  it  a  very  liberal  extent, 
by  the  construction  put  upon  a  coasting  trade.  In  that 
decision  the  power  to  regulate  commerce  "  among  the 
several  states,"  was  supposed  to  be  "  very  properly  re- 
stricted to  that  commerce  which  concerns  more  states  than 
one;  and  that  it  did  not  << comprehend  that  commerce 
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which  was  completely  mtemal,  which  is  carried  on  be- 
tween man  and  man  in  a  stale,  or  between  different 
parts  of  the  same  state,  and  wliich  does  not  extend 
to,  or  affect  other  stntes."  But  in  the  case  in  New- 
York  alluded  to,'  the  court  of  errors  held,  that  the 
coasting  trade  meant,  amongst  other  things,  commer- 
cial intercourse  carried  on  between  diflerent  districts  in 
the  same  stale,  and  between  different  places  in  the  same 

district,  on  tJie  sea-coasl,  or  on  a  navigable  river ; 
•439  and  that  a  voyage  from  New- York  to  Albany»  'was 

as  much  a  coasting  voyage,  as  from  Boston  to  New- 
Bedford. 

Under  the  power  to  regulate  commerce,  it  has  bcert 
further  decided,'*  that  a  state  law  requiring  every  im- 
porter of  goods,  by  wholesale,  bale,  or  package,  to  lake 
out  a  license,  and  pay  for  it,  under  certain  penalties  or 
forfeitures,  for  neglect  or  refusal,  was  repugnant-  to  the 
constitution  of  the  United  States,  and  void;  inasmuch  as 
it  belonged  to  congress  to  regulate  foreign  commerce, 
ajid  no  stale  can  lay  a  duty  on  imposts.  But  it  was  ad- 
mitted in  that  case,  that  after  the  goods  had  become 
mixed  with,  or  incorporated  into  the  general  mass  of  the 
property  of  the  stale,  they  were  liable  to  state  taxation." 
The  restriction  does  not  apply  to  goods  imported  and  in- 
the  hands  of  the  retail  trader.  In  connexion  widi  this 
subject,  it  may  be  further  observed,  that  by  the  constitu- 
tion of  the  United  States,  "no  slate  shall,  without  the 
consent  of  congress,  lay  any  imposts,  or  duties  on  itn- 

•  Steamtoat  CompaTiy  v.  Livingston,  3  Cotcea,  717.  Sec.  alw,  1  Wendell, 
560. 

»  Brown  V.  Slolo  uf  Mnrjlnnd,  12  Wkeaton,  il9.  Wjtuw  v.  Wrislit,  1  Dn. 
4-  Batat'i  N.  C.  Rep.  1!».  S.  P. 

=  In  Cumming  v.  Corporation  of  Savannah,  it  was  decided  by,  one  of  ihe  aupe- 
rior  courlB  of  Georgia,  in  181fi,  tliat  ihe  levy  of  a  tan  under  a  city  ordinaziee, 
fbundedonailntciniv.onal]  good«,  not  the  produce  of  the  mule  and  sold  on  com- 
BUHion,  was  lawfu],  as  not  being  a  duty  on  itnporu.  R.  AT.  Ckarllon't  Rep, 
26.  It  was  further  decided  jn  Green  v.  The  city  of  Savanoah,  lb.  368,  ibu  tha 
light  ID  lai  imporu  aa  wcU  a*  eipom,  lor  the  pmpOM  of  eiecutjog  ifujwcitim. 
lawi,  rendcd  in  the  itatat. 
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ports  or  exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws ;  and  all  such  laws 
shall  be  subject  to  the  revision  and  control  of  congress."' 
Inspection  laws  are  not,  strictly  speaking,  regulations  of 
commerce.  Their  object  is  to  improve  the  quality  of  ar- 
ticles produced  by  the  labour  of  the  country,  and  to  fit 
them  for  exportation,  or  for  domestic  use.  These  laws 
act  upon  the  subject  before  it  becomes  an  article  of  com- 
merce. Inspection  laws,  .quarantine  laws,  and  health 
laws,  as  well  as  laws  for  regulating  the  internal  com- 
merce of  a  state,  are  component  parts  of  the  immense 
mass  of  residuary  state  legislation,  and  over  which  con- 
gress have  no  direct  power,  though  it  may  be  controlled 
when  it  directly  interferes  with  their  acknowledged 
powers.**  It  has  been  held,*^  that  if  congress,  in  the  exe- 
cution of  the  power  to  regulate  commerce,  should  pass  a 
statute  controlling  state  legislation  in  erecting  dams  over 
small  navigable  creeks  where  the  tide  ebbs  and  flows,  it 
would  be  valid  and  binding.  But  until  congress  had 
actually  exercised  their  power  over  the  subject,  the  state 
legislation  in  that  case  was  not  considered  as  repugnant 
to  the  power  in  congress  in  its  dormant,  state  to  regulate 
commerce.  It  is  admitted,  however,**  that  the  grant  to 
congress  to  regulate  commerce  on  the  navigable  waters 


•  Constitution  f  art.  1.  soc.  9. 

*»  Marshall,  Ch. .).,  in  Gibbons  v.  Ogden,  9  WheaUni,  203.  In  the  case  of 
the  City  of  New-York  v.  Miln,  11  Peters,  102,  it  was  decided  that  a  law  of 
New- York  requiring,  under  a  penalty,  the  master  of  every  vessel  from  any  port 
out  of  the  state  to  report  in  writing  within  24  hours  after  his  arrival,  the  names, 
ages  and  last  legal  settlement  of  the  passengers,  was  not  a  regulation  of  com- 
merce, but  of  police,  and  was  a  constitutional  and  valid  law.  The  case  received 
a  very  elaborate  discussion,  but  it  is  rather  difficult,  as  I  apprehend,  to  exempt  the 
New- York  law  from  the  character  of  a  regulation  of  commerce,  or  to  withdraw 
the  case  out  of  the  reach  of  the  former  doctrines  of  the  court,  that  the  power  to 
regulate  commerce  with  foreign  nations  is,  and  necessarily  must  be,  exclusive  in 
the  government  of  the  United  States.  - 

«  Wilson  V.  The  Black-B^  Creek  Marsh  Company,  2  Peters'  U,  8,  Rep. 
245.    Thompson,  J.,  11  Peters,  149,  150.  S.  P. 

^  Corfield  v.  CorycU,  4  Wash,  Cir.  Rep.  371. 
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of  the  several  states,  contains  no  cession  of  territory,  or  of 
public  or  private  property ;  and  that  tbe  states  may  by 
law  regulate  the  use  of  lisberiea  and  oyster-beds  within 
their  territorial  limits,  lliough  upon  navigable  waters, 
provided  the  free  use  of  ibe  waters  for  purposes  of  navi- 
gation and  commercial  intercourse  be  not  interrupted. 
Frofma  I  bavG  now  tinishecl  the  second  general  division  of  this 
iionili  %?«'  course  of  lectures,  relating  to  the  government  and  con- 
stitutional jurisprudence  of  Lhe  United  States.  Though 
I  have  considered  the  subject  in  a  spirit  of  free  and  libe- 
ral inquirj',  as  the  series  of  decisions  in  the  federal 
courts  have  been  brought  under  examination,  I  have 
uniformly  fell,  and  it  has  been  my  invariable  disposition 
to  inculcate,  a  strong  sentiment  of  deference  and  respect 
for  (lie  judtcinl  aiilltorities  of  tlie  Union.  No  point  or 
question  of  any  moment,  touching  tbe  conMruction 
•440  of  the  powers  of  the  government,  and  which  •has 
received  an  authoritative  determination,  has  been 
intentionally  omitted.  There  are  several  important  coo- 
stitutional  questions  which  remain  yet  to  be  settled  ;  but 
if  we  recur  back  to  the  judicial  annals  of  the  United 
States  since  the  year  1800,  we  shall  find  that  maay  of 
the  most  interesting  discussions  which  had  arisen,  and 
which  were  of  a  natare  to  affect  deeply  the  tranquillity 
of  the  nation,  have  auspiciously  terminated. 

The  definition  of  direct  taxes  within  the  intendment  of 
the  constitution  ;  the  extent  of  the  power  of  congress  to 
regulate  commerce  with  foreign  nations  and  among  the 
several  stales  ;  the  power  to  establish  a  uniform  rule  of 
naturalization,  and  uniform  laws  on  the  subject  of  bank- 
ruptcies ;  the  power  of  congress  over  the  mihtia  of  the 
states  ;  their  power  of  exclusive  legislation  over  districts 
and  ceded  places ;  the  mass  of  implied  powers  inci- 
dental to  the  express  powers  of  congress  ;  such  aS  tbe 
power  to  institute  and'protect  an  incorporated  bank,  to 
lay  a  general  and  indefinite  embargo,  and  to  give  to  the 


Lee.  XIX.]  THE  UNITED  STATES.  440 

United  States,  as  a  creditor,  priority  of  payment,  have  all 
received  elaborate  discussion  in  the  supreme  court,  and 
they  have,  to  a  certain  extent,  been  ascertained  and  de- 
fined by  judicial  decisions.  So,  also,  the  extent  of  the 
constitutional  prohibitions  upon  the  states  not  to  pass  ex 
post  facto  laws ;  and  not  to  pass  laws  impairing  the  obli- 
gation of  contracts ;  and  not  to  impede  or  control  by  taxes, 
or  grants,  or  any  other  exercise  of  power,  the  lawful  au- 
thorities, or  institutions,  or  rights  and  privileges  depend- 
ing on  the  constitution  and  laws  of  the  United  States,  has 
been  explored,  and  declared  by  a  series  of  determina- 
tions, which  have  contributed,  in  an  eminent  degree,  to 
secure  and  consolidate  the  Union,  and  to  elevate  the  dig- 
nity and  enlarge  the  influence  of  the  national  government. 

The  power  of  the  president  to  remove  all  executive 
oflScers  in  his  sound  discretion,  has  been  settled,  not  in- 
deed judicially,  but  perhaps  as  effectually  by  the  declared 
sense  of  the  legislatiire,  and  the  uniform  acquiescence 
and  practice  of  the  government.  The  absolute  and 
uncontrollable  •eflScacy  of  the  treaty-making  power,  •441 
has  also  been  definitively  established,  after  a  strug- 
gle against  it  on  the  part  of  the  house  of  representatives, 
which,  at  one  time,  threatened  to  disturb  the  very  foun- 
dations of  the  constitution. 

The  comprehensive  claims  of  the  judicial  power,  as 
being  co-extensive  with  all  cases  that  can  arise  under  the 
constitution,  and  laws,  and  treaties  of  the  Union,  have, 
in  several  instances,  been  powerfully  and  successfully 
vindicated.  The  appellate  jurisdiction  of  the  supreme 
court,  over  the  judgments  and  decrees  of  the  state  courts, 
under  certain  circumstances,  was  defined  with  great  ac- 
curacy and  precision  in  the  25th  section  of  the  act  of 
1789,  establishing  the  judicial  courts  ;  and  the  free  and 
independent  exercise  of  that  jurisdiction,  so  essential  to 
the  maintenance  of  the  authority  and  eflSciency  of  the 
government  of  the  United  States,  in  criminal  as  well  as 
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in  civil  cases,  ha&  been  hitherto  happily  sustained.  The 
means  of  enforcing  obedience,  when  not  voluntary  reo- 
dered,  to  tlie  decisions  of  tbi&  appellate  jurisdiction,  have 
not  been  required  to  be  practically  applied  ;  and  there- 
fore it  is  a  question,  which  the  court  lias  not  thought  it 
incumbent  on  them,  as  yet,  to  decide,  whether  the  exer- 
cise of  Uiat  jurisdiction  would  permit  compulsory  process 
to  the  state  courts,  with  the  ordinary  methods  of  enforc- 
ing process.  The  act  of  congress*  provided  only  that  on 
appeal  from  the  judgment  or  decree  of  a  state  court,  the 
writ  of  error  should  have  the  same  effect,  as  if  the  judg- 
ment or  decree  had  been  rendered  or  passed  in  a  circuit 
court,  and  the  proceeding  upon  a  reversal  should  be  the 
same,  except  that  the  supreme  court,  instead  oftemand- 
ing  the  cause  tor  a  final  decree,  may,  at  their  dtscretioQ, 
if  the  cause  shall  have  been  once  rcmjmded  before,  pro- 
ceed to  a  final  decision  of  the  same,  and  award  execu- 
tion. And,  with  respect  to  other  branches  of  llie 
•442  judicial  power,  it  may  •bo  generally  observed,  that 
the  extensive  sway  of  admiralty  and  maritime  juria- 
diction ;  the  character  of  the  parties  necessaiy  to  give 
cognizance  to  the  federal  courts ;  the  faith  and  credit 
which  are  to  be  given  in  each  state  to  the  records  and 
judical  proceedings  in  every  other  state;  the  sovereignty 
of  congress  over  all  its  territories,  without  the  bounds 
of  any  particular  state ;  and  the  entire  and  supreme 
authority  of  all  the  constitutional  powers  of  the  nation, 
■when  coming  in  collision  with  any  of  the  residusury 
or  asserted  powers  of  the  states,  have  all  been  de- 
clared (as  we  have  seen  in  the  course  of  these  lectures) 
by  an  authority  which  claims  our  respect  and  obedience. 
In  the  first  ten  or  twelve  years  after  the  institution  of 
the  national  judiciary,  or  from  1790  to  1801,  the  scanty 
decisions  of  the  supreme  court  are  almost  all  to  be  found 

•  Sejittmitr  240,  1789,  mc  SS, 
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in  the  third  volume  of  Dallas's  Reports*  The  first  great 
and  grave  question  which  came  before  them,  was  that 
respecting  the  liability  of  a  state  to  be  sued  by  a  private 
creditor ;  and  it  is  a  little  remarkable,  that  the  court  in 
one  of  its  earliest  decisions,  should  have  assumed  a  jurisr 
diction  which  the  author  of  the  Federalist  had  a  few 
years  before  declared  to  be  without  any  colour  of  foun- 
dation. During  the  period  I  have  mentioned,  the  federal 
courts  were  chiefly  occupied  with  questions  concerning 
their  admiralty  jurisdiction,  and  with  political  and  nation- 
al questions,  growing  out  of  the  revolutionary  war,  and 
the  dangerous  influence  and  action  of  the  war  of  the 
French  revolution  upon  the  neutrality  and  peace  of  our 
country.  It  was  during  this  portion  of  our  juridical 
history,  that  the  principles  of  the  doctrines  of  expatria- 
tion, of  ex  post  facto  laws,  of  constitutional  taxes,  and  of 
the  construction  and  obligation  of  the  treaty  of  1783  upoa 
the  rights  of  the  British  creditors,  were  ably  discussed 
and  firmly  declared. 

The  reports  of  Mr.  Cranch  commenced  with  the  year 
1801,  and  the  nine  volumes  of  those  reports  cover  the 
business  of  a  very  active  period,  down  to  the  year 
1815.     The  ^supreme  court  was  occupied  with  •443 
many  great  and  momentous  questions^  and  espe- 
cially during  that  portion  of  the  time  in  which  the  United 
States  had  abandoned  their  neutral,  and  assumed  a  bel- 
ligerent character.     It  is  curious  to  observe  in  these  re- 
ports, the  rapid  cultivation  and  complete  adoption  of  the 
law  and  learning  of  the  English  admiralty  and  prize 
courts,  notwithstanding  those  courts  had  been  the  con- 
stant theme  of  complaint  and  obloquy  in  our  political  dis- 
cussions for  the  fifteen  years  preceding  the  war.    In  the  . 
last  three  volumes  of  Mr.  Cranch,  the  court  was  con- 
stantly dealing  with  great  questions,  embracing  the  rights 
and  the  policy  of  nations ;  and  the  prize  and  maritime 
law,  not  of  England  only,  but  of  all  the  commercial  na- 
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tions  of  Europe,  was  suddenly  introduced,  and  deeply 
and  i»erm:inently  inlerwoven  with  the  municipal  law  of 
the  United  States.  We  perceive,  also,  in  these  volumes, 
the  constant  growth  and  accumulation  of  cases  on  com- 
merciallaw  geoerally,  and  relating  to  policies  of  insu- 
rance, negotiable  paper,  mercantile  partnerships,  and  the 
various  customs  of  the  law  merchant.  The  court  was 
likewise  busy  in  discussing  and  settling  important  prin- 
ciples growing  out  of  llie  limited  range  of  other  matters 
of  federal  cognizance,  and  relating  to  the  law  of  evidence, 
to  frauds,  trusts,  and  mortgages.  They  were  engaged 
also  with  the  doctrine  of  the  limitation  of  suits,  the  con- 
tract of  sale,  and  with  the  more  enlarged  subjects  of 
domicil,  of  the  lex  loci,  of  neutrality,  and  of  the  numerous 
points  of  international  law. 

By  the  time  of  the  commencement  of  Mr,  Wheaton's 
reports,  in  1816,  the  decisions  of  the  supreme  court  had 
embraced  so  many  topics  of  public  and  municipal  law, 
{md  those  topics  had  been  illustrated  by  so  much  talent 
and  learning,  that,  for  the  first  time  in  the  history  of  this 
country,  we  were  enabled  to  perceive  the  broad  founda- 
tions and  rapid  growth  of  a  code  of  national  jurispru- 
dence. That  code  liEia  been  growing  and  improving  ever 
since,  and  it  has  now  become  a  solid  and  magnificent 

structure  ;  and  it  seems  destined,  at  no  very  dis- 
•444  tant  period  of  time,  to  cast  a  shade  'over  the  less 

elevated,  and  perhaps  we  must  add,  the  less  attrac- 
tive and  jtmbitious  systems  of  justice  in  the  several  states. 
The  most  interesting  parts  of  Mr.  Wheaton's  reports  ore 
those  which  contain  the  examination  of  those  great  con- 
stitutional questions  which  we  have  been  reviewing ;  and 
I  cantJOl  conceive  of  any  thing  more  grand  and  imposing 
in  the  whole  administration  of  human  justice,  than  the 
spectacle  of  the  supreme  court  sitting  in  solemn  judg- 
ment upon  the  conflicting  claims  of  the  national  and  state 
sovereignties,  and  tranquillizing  all  jealous  and  angry 
paasioQs,  and  binding  together  this  great  confederacy  of 
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States  in  peace  and  harmony,  by  the  ability,  the  modera- 
tion, and  the  equity  of  its  decisions. 

There  are  several  reasons  why  we  may  anticipate  the 
still  increasing  influence  of  the  federal  government,  and 
the  continual  enlargement  of  the  national  system  of  law 
in  magnitude  and  value.  The  judiciary  of  the  United 
States  has  an  advantage  over  many  of  the  state  courts, 
in  the  tenure  of  the  office  of  the  judges,  and  the  liberal 
and  stable  provision  for  their  support.  The  United  States 
are,  by  these  means,  fairly  entitled  to  command  better 
talents,  and  to  look  for  more  firmness  of  purpose,  greater 
independence  of  action,  and  brighter  displays  of  learn- 
ing. The  federal  administration  of  justice  has  a  manifest 
superiority  over  that  of  the  individual  states,  in  conse- 
quence of  the  uniformity  of  its  decisions,  and  the  uni- 
versality of  their  application.  Every  state  court  will 
naturally  be  disposed  to  borrow  light  and  aid  from  the 
national  courts,  rather  than  from  the  courts  of  other  indi- ' 
vidual  states,  which  will  probably  never  be  so  generally 
respected  and  understood.  The  states  are  multiplying 
so  fast,  and  the  reports  of  their  judicial  decisions  are 
becoming  so  numerous,  that  few  lawyers  will  be  able  or 
willing  to  master  all  the  intricacies  and  anomalies  of  local 
law,  existing  beyond  the  boundaries  of  their  own  state* 
Twenty-four  independent  state  courts  of  final  jurisdiction 
over  the  same  questions,  arising  upon  the  same 
general  'code  of  common  and  of  equity  law,  must  •446 
necessarily  impair  the  symmetry  of  that  code. 

The  danger  to  be  apprehended  is,  that  students  will 
not  have  the  courage  to  enter  the  complicated  labyrinth 
of  so  many  systems,  and  that  they  will,  of  course,  en- 
tirely neglect  them,  and  be  contented  with  a  knowledge 
of  the  law  of  their  own  state,  and  the  law  of  the  United 
States,  and  then  resort  for  further  assistance  to  the  never- 
faihng  fountains  of  European  wisdom. 

But  though  the  national  judiciary  may  be  deemed  pve-^ 
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eminent  in  the  weight  of  its  influence,  the  authority  of 
its  decisions  and  in  the  attraction  of  their  matGritits,  lliere 
are  abundant  considerations  to  cheer  and  animate  as  in 
the  cullivsition  of  our  own  local  law.  The  judicial  power 
of  tho  United  States  is  necessarily  limited  to  national 
objecls.  The  vast  field  of  the  law  of  property,  the  very 
extensive  head  of  equity  jurisdiction,  and  the  principal 
rights  and  duties  which  flow  from  our  civil  and  domestic 
relations,  fall  within  the  control,  and  we  might  almost 
say,  the  exclusive  cognizance,  of  the  state  governments. 
We  look  essentially  to  the  state  conrts  for  protection  to 
all  these  momentous  interests.  They  touch,  in  their 
operation,  every  cord  of  human  sympathy,  and  control 
our  best  destinies.  It  is  their  province  to  reward,  and 
to  punish.  Their  blessings  and  their  terrors  wil!  accom- 
pany us  to  the  fireside,  and  be  "  in  constant  activity  be- 
fore the  public  eye."  The  elementary  principles  of  the 
common  law  are  the  same  in  every  state,  and  equally 
enlighten  and  invigorate  every  part  of  our  country.  Our 
municipal  codes  can  be  made  to  advance  with  equal 
steps  with  that  of  the  nation,  in  discipline,  in  wisdomr 
and  in  lustre,  if  the  state  governments  (as  they  ought  in 
all  honest  policy)  will  only  render  equal  patronage  and 
security  to  the  administration  of  justice.  The  true  in- 
terests and  the  permanent  freedom  of  this  country  re- 
quire, that  the  jurisprudence  of  the  individual  states 
should  be  cultivated,  cherished,  and  exalted,  and  the 

dignity  and  reputation  of  the  state  authorities  sus- 
•446  tained  with  becoming  'pride.     In  their  subordinate 

relation  to  the  United  States,  they  should  endeav- 
our to  discharge  the  duty  which  they  owe  to  the  latter, 
without  forgetting  the  respect  which  they  owe  to  them- 
selves. In  the  appropriate  language  of  Sir  William 
Blaclistone,  and  which  he  applied  to  the  people  of  his 
own  country,  they  should  be  "  loyal,  yet  free ;  obedieDt, 
and  yet  independent" 


PART   III. 

OF  THE  VARIOUS  SOURCES  OF  THE  MUNI- 
CIPAL LAW  OF  THE  SEVERAL  STATES. 


LECTURE  XX. 


OF   STATUTE    LAW. 


Municipal  law  is  a  rule  of  civil  conduct,  prescribed 
by  the  supreme  power  of  a  state.  It  is  composed  of  writ- 
ten and  unwritten,  or  statute  and  conmion  law.  Statute 
law  is  the  express  written  will  of  the  legislature,  rendered 
authentic  by  certain  prescribed  forms  and  solemnities- 
It  is  a  principle  in  the  English  law,  that  an  act  of  par- 
liament, delivered  in  clear  and  intelligible  terms,  cannot 
be  questioned,  or  its  authority  controlled  in  any  court  of 
justice.  "  It  is,"  says  Sir  William  Blackstone,  **  the  ex- 
ercise of  the  highest  authority  that  the  kingdom  acknow- 
ledges upon  earth."  When  it  is  said  in  the  books,  that  a 
statute  contrary  to  natural  equity  and  reason,  or  repug- 
nant, or  impossible  to  be  performed,  is  void,  the  cases 
are  understood  to  mean,  that  the  courts  are  to  give  the 
statute  a  reasonable  ponstruction.  They  will  not  readily 
presume,  out  of  respect  and  duty  to  the  lawgiver,  that 
any  very  unjust  or  absurd  consequence  was  within  the 
contemplation  of  the  law.  But  if  it  should  happen  to  be 
too  palpable  in  its  direction  to  admit  of  but  one  construe- 
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tion,  there  is  no  doubt  in  the  English  law,  as  to  the  bind- 
ing elJicacy  of  the  atalule.  The  will  of  the  legislature  is 
the  supreme  law  of  Uio  land,  and  demands  perfect  obe- 
dience' 

But  wliile  we  admit  this  conclusion  of  the  English  law, 
we  cannot  but  admire  the  intrepidity  and  powerful  sense 
of  justice  which  led  Lord  Coke,  when  chief  justice  of  the 
K.  li.,  lo  declare,  as  he  did  in  Doctor  Banham's  case,''  that 
the  common  law  doth  control  acts  of  parhamcnt  and  ad- 
judges them  void  when  against  common  right  and  reasoa. 
The  same  sense  of  justice  and  freedom  of  opinion,  led 
Lord  Chief  Justice  Hobart,  in  Daij  v.  Savage,"  to  insist 
that  an  act  of  parliament  made  against  natural  equity  as 
to  make  a  man  judge  in  his  own  case,  was  void  ;  and 
induced  Lord  Chief  Justice  Holt  to  say,  in  the  case  of 
the  Cily  nf  London  \.  H7W,'' that  the  obsci'vation  of  Lord 
Coke  was  not  extravagant,  but  was  a  very  reaaonable 
and  true  saying.  Perhaps  what  Lord  Coke  said  in  bis 
reports,  on  this  point,  may  have  been  one  of  the  many 
things  that  King  James  alluded  to,  when  he  said,  that  io 
Coke's  Reports  there  were  many  dangerous  conceits  of 
his  own  uttered  for  law,  to  the  prejudice  of  the  crown, 
parliament,  and  subjects.* 
■  The  principle  in  the  English  government,  that  the  par- 

P|«™LJ"  liajnent  is  omnipotent,  does  not  prevail  in  the  United 
oe«n>w.  States  ;  though,  if  there  be  no  constitutional  objection  to 
a  statute,  it  is  with  us  as  absolute  and  uncontrollable  as 
laws  flowing  from  the  sovereign  power,  under  any  other 
form  of  government.  But  in  this,  and  all  other  countries 
where  there  is  a  written  constitution,  designating  the 
powers  and  duties  of  the  legislative,  as  well  as  of  the 
other  departments  of  the  government,  an  act  of  the  legis- 
lature may  he  void  as  being  against  the  constitution. 

•  1  Black:  Com.  91.  160.  1S5.     CkTUliaWt  note  to  I  Blackt.  Cam.  41. 

*  a  Co.  lie.  '  Hob.  Rtp.  87, 

'  nMod.Bir.68I.  •  AKtw't  IK>ri(,ToLii.p.ia8. 
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The  law  with  us  must  conform,  in  the  first  place,  to  the 
constitution  of  the  United  States,  and  then  to  the  subor- 
dinate constitution  of  its  particular  state,  and  if  it  infringes 
the  provisions  of  either,  it  is  so  far  void.  The  courts  of 
justice  have  a  right,  and  are  in  duty  bound,  to  hring  every 
law  to  the  test  of  the  constitution,  and  to  regard  the  con- 
stitution, first  of  the  United  States,  and  then  of  their  own 
state,  as  the  paramount  or  supreme  law,  to  which  every 
inferior  or  derivative  power  and  regulation  mustconfortQ. 
The  constitution  is  the  act  of  the  people,  speaking  in  their 
original  character,  and  defining  the  permanent  conditions 
of  the  social  alliance ;  and  there  can  be  no  doubt  on  the 
point  with  us,  that  every  act  of  the  legislative  power,  con- 
trary to  the  true  intent  and  meaning  of  the  constitution, 
is  absolutely  null  and  void.  The  judicial  department  ia 
the  proper  power  m  the  government  to  determine  whetherJ»*^»^ 
a  statute  be  or  be  not  constitutional.  The  interpretation  •"'^ 
or  construction  of  the  constitution,  is  as  much  a  judicial 
act,  and  requires  the  exercise  of  the  same  legal  discretion, 
as  the  interpretation  or  construction  of  alaw.  To  contend 
that  the  courts  of  justice  must  obey  the  requisitions  of  an 
actof  the  legislature,  when  it  appears  to  them  to  have 
been  passed  in  violation  of  the  constitution,  would  be  to 
contend  that  the  law  was  superior  to  the  constitution,  and 
that  the  judges  had  no  right  to  look  into  it,  and  regard  it 
as  the  paramount  law.  It  would  be  rendering  the  power 
of  the  agent  greater  than  that  of  his  principal,  and  be  de- 
claring, that  the  will  of  only  one  concurrent  and  co-ordi- 
nate department  of  the  subordinate  authorities  under  the 
constitution,  was  absolute  over  the  other  departments, 
and  competent  to  control,  according  to  its  own  will  and 
pleasure,  the  whole  fabric  of  the  government,  and  the 
fundamental  laws  on  which  it  rested.  The  attempt  to 
impose  restraints  upon  the  exercise  of  the  legislative 
power  would  be  fruidess,  if  the  constitutional  provisions 
were  left  without  any  power  in  the  goTemment  to  guard 
Vot.  I.  65 
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and  enforce  them.  From  the  mass  of  powers  necessarily 
vested  in  the  legislature,  and  the  active  and  sovereign  na- 
ture of  those  powers ;  from  the  numerous  bodies  of  which 
the  legislature  is  composed,  the  popular  sympathies  which 
it  excites,  and  its  immediate  dependence  upon  the  peo- 
ple by  the  means  of  frequent  periodical  elections,  it  fed- 
lows,  that  the  legislative  department  of  the  government 
will  have  a  decided  superiority  of  influence.  It  is  con- 
stantly acting  upon  all  the  great  interests  in  society,  and 
agitating  its  hopes  and  fears.  It  is  liable  to  be  constantly 
swayed  by  popular  prejudice  and  passion,  and  it  is  diffi- 
cult to  keep  it  from  pressing  with  injurious  weight  upon 
the  constitutional  rights  and  privileges  of  the  other  depart- 
ments. An  independent  judiciary,  venerable  by  its  gravi- 
ty, its  dignity,  and  its  wisdom,  and  deliberating  with  en- 
tire serenity  and  moderation,  is  pecnUarly  fitted  for  the 
exalted  duty  of  expounding  the  constitution,  and  trying 
the  validity  of  statutes  by  that  standard.  It  is  only  by 
the  free  exercise  of  this  power  that  courts  of  justice  are 
enabled  to  repel  assaults,  and  to  protect  every  part  of  the 
government,  and  every  member  of  the  community,  firom 
undue  and  destructive  innovations  upon  their  chartered 
rights.* 


*  M.  De  Tocqiieville  is  of  opinion,  that  if  the  free  institutions  of  America  are  to  be 
(lo8troyc<l,  it  will  be  owing  to  the  tyranny  of  majoritieB,  driving  minoritien  to  des- 
peration. The  majority  constitutes  public  opinion,  which  becomes  a  tyrant,  and 
controls  freedom  of  discussion  and  independence  of  mind.  This  is  his  view  of  the 
question,  and  English  writers  on  the  institutions  of  society  in  tliis  country  have 
expn»89ed  the  same  opinion.  If  there  was  no  check  upon  the  tyranny  of  ]^[isl*> 
tive  majorities,  the  prospect  befiMre  us  would  be  gloomy  in  the  extreme.  But  in 
addition  to  the  indirect  checks  of  the  liberty  of  llie  press,  and  of  pojmlar  instruc- 
tion, and  of  manners,  religion,  and  local  institutions,  there  are  fundamental  righti 
declared  in  the  constitutions,  and  there  are  constitutional  checks  upon  the  arbi- 
trary will  of  majorities,  confided  to  the  integrity  and  independence  of  the  judicial 
department.  M.  De  TocqueviUe  seems  to  be  deeply  impressed  with  the  dangers 
in  a  democracy,  of  the  corrupting  and  controlling  power  of  disciplined  fiiction,  and 
well  he  may  be.  The  most  dangerous  and  tyrannical  of  all  crafts  is  party  or  po- 
litical craft.  The  equal  rights  of  a  minor  party  are  disregarded  in  the  animated  com- 
petitions tor  power,  and  if  it  were  not  fur  the  chcck£  and  barriers  to  which  I  ha^ 
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It  has  accordingly  become  a  settled  principle  in  the 
legal  polity  of  this  country,  that  it  belongs  to  the  judicial 
power,  as  a  matter  of  right  and  of  duty,  to  declare  every 
act  of  the  legislature,  made  in  violation  of  the  constitution, 
or  of  any  provision  of  it,  null  and  void.  The  progress  of 
this  doctrine,  and  the  manner  in  which  it  has  been  dis- 
cussed and  established,  is  worthy  of  notice.  It  had  been 
veiy  ably  examined  in  the  Federalist,^  and  its  solidity 
vindicated  by  unanswerable  arguments;  but  it  was  not 
until  the  year  1792  that  it  seems  to  have  received  a  ju- 
dicial consideration. 

In  Haybitme^s  case,  which  came  before  the  circuit  court 
of  the  United  States  for  the  district  of  New-York,in  April, 
1791,  the  judges  proceeded  with  the  utmost  deli- 
cacy and  •caution  to  declare  an  act  of  congress,  •461 
assigning  ministerial  duties  to  the  circuit  courts,  to 
be  unconstitutional.  The  court  laid  down  the  position, 
that  congress  cannot  constitutionally  assign  to  the  judicial 
power  any  duties  which  are  not  strictly  judicial ;  and  that 
the  act  in  question  was  not  obligatory  upon  the  court. 
But  they  nevertheless  proceeded,  voluntarily  and  ex  gra- 
tia, as  commissioners,  to  execute  the  duties  of  the  act. 

In  Pennsylvania  and  North  Carolina,  the  circuit  courts 
of  the  United  States,  within  those  districts,  equally  held 
the  act  not  binding  upon  them,  because  the  legislature 
had  no  right  or  power  to  assign  to  them  duties  not  judi- 
cial ;  but  they  were  not  so  accommodating  as  the  circuit 
court  of  New- York,  for  they  declined  to  act  under  the 
law  in  any  capacity.** 

In  1792,  the  supreme  court  of  South  Carolina,  in  the 
case  of  Bowman  v.  Middleton,'  went  further,  and  set  aside 

Diludcd,  they  would  foil  a  Bseiitice  to  tlw  puaiooi  of  fierce  and  timlictive  Trafjari' 
ties.  Sec  TocqueviJIo's  D4  la  Democratic  en  AmerigBC,  lomt  H.  cb.  15.  The 
whole  work  ii  inlErritttng,  startJing,  profound,  litKml  and  initnictiTC.  Tbo  aa- 
thoi  is  remaikablji  fcarleu,  cmidid,  and  unprejudked  in 

•  No.  78.  '  2  Daliai,  410,  411, 412. 
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an  act  of  llie  colony  legislature,  as  being  against  commaii 
right  and  the  principles  of  magna  chana,  for  it  look  nwi 
the  freehold  of  one  maji  and  vested  it  in  another,  without 
any  compensation,  or  any  previous  alteinpt  to  determine 
the  right.  They  declared  the  act  to  be  ipso  faOn  vuid^ 
and  that  no  length  of  time  could  give  it  vahdity.  TfaiM 
waa  not  BlricUy  a  question  arising  upon  any  special  pro- 
vision of  the  state  constitution,  but  the  court  proceeded 
upon  tliosc  great  fundamental  principles  which  support 
all  government  and  property,  and  which  have  been  sup^ 
jmscd  by  many  judges  in  England  to  be  sufficient 
check  and  control  the  regulations  of  an  act  of  parliaincnU 
The  next  case  in  which  the  power  of  the  judiciary 
disregard  or  set  aside  a  statute  for  being  repugnant 
the  constitution,  was  one  that  came  before  Judge  Pater' 
son,  at  Philadelphia,  in  April,  170-5."  He  asserted  tha 
duty  of  the  court,  and  the  paramount  authori^ 
•452  •of  the  constitution,  in  remarkably  clear  and  deci- 
ded language.  That  was  a  case  of  an  act  of  Penn- 
sylvania, which  he  held  to  be  unconstitutional,  and  not 
binding.  He  insisted,  that  the  constitution  was  certain 
and  fixed,  and  contained  the  permanent  will  of  the  people, 
and  was  the  supreme  law,  and  paramount  to  the  power 
of  the  legislature,  and  could  only  be  revoked  or  altered 
by  the  authority  that  made  it ;  that  the  legislature  \7as 
the  creature  of  the  constitution,  and  owed  its  existence 
to  the  constitution,  and  derived  its  powers  from  the  cMi- 
stitution,  and  all  its  acts  must  be  conformable  to  it,  or 
else  they  will  he  void. 

The  same  question  afterwards  arose  before  the  su- 
preme court  of  South  Carolina,  in  the  case  o£  LiruUay  v. 
The  Charleston  Commtssiottcrs  ;^  and  tlie  power  of  the 
legislature  to  take  private  property  for  necessary  public 
purposes,  as  for  a  public  street,  was  freely  discussed  j 

'  Vinliora  V.  Dgirance,  S  Daiiat,  30*.  '■  2  Bay,  38, 
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and  though  the  judges  were  equally  divided  on  the  ques- 
tion whether  it  was  a  case  in  which  the  party  was  en- 
titled to  compensation,  those  who' held  him  so  entitled, 
held  also,  that  the  law  was  unconstitutional  and  in- 
operative, until  the  compensation  was  made.  The 
judges,  in  exercising  that  high  authority,  claimed  to  be 
only  the  administrators  of  the  public  will ;  and  the  law 
was  void,  not  because  the  judges  had  any  control  over 
the  legislative  power,  but  because  the  will  of  the  people, 
declared  in  the  constitution,  was  paramount  to  that  of 
their  representatives  expressed  in  the  law.  In  fFkitting- 
ton  v.  Polk,*  it  was  decided,  in  1802,  by  the  general 
court  of  Maryland,  with  great  clearness  and  force,  that 
an  act  of  the  legislature,  repugnant  to  the  constitution, 
was  void,  and  that  the  courts  had  a  right  to  determine 
when  it  was  so  void. 

Hitherto,  this  question,  as  we  have  seen,  was  confined 
to  some  of  the  state  courts,  and  to  the  subordinate,  or 
circuit  courts  of  the  United  States.  But,  in  Marbury  v. 
Madison,^  the  subject  was  brought  under  the  consi- 
deration •of  the  supreme  court  of  the  United  States,  'iSS 
and  received  a  clear  and  elaborate  discussion. 
The  power  and  duty  of  the  judiciary  to  disregard  an 
unconstitutional  act  of  congress,  or  of  any  slate  legisla- 
ture, were  declared,  in  an  argument  approaching  to  the 
precision  andcertainty  of  a  mathematical  demonstration. 
The  question,  said  the  chief  justice,  was,  whether  an 
act  repugnant  to  the  constitution,  can  become  a  law  of 
the  land,  and  it  was  one  deeply  interesting  to  the  United 
States.  The  powers  of  the  legislature  are  defined  and 
limited  by  a  written  constitution.  But  to  what  purpose 
is  that  limitation,  if  those  limits  may  at  any  time  be 
passed?  The  distinction  between  a  government  with 
limited  and  unlimited  powers  Js  abolished,  if  those  limits 
do  not  confine  the  persons  on  whom  they  are  imposed, 

■  1  Harr.  ^  JeKiu.  Marj.  Rep.  336.  »  1  Cranch,  137. 
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and  if  aria  prohibited,  arwl  acts  allowed,  nje  of  equal 
obligation.  If  ihe  conatimtion  does  not  control  any  legia- 
lalivo  act  repugnant  to  it,  then  the  legislature  may  alter 
iImj  constitution  by  an  ordin  dry  act.  The  theory  of  every 
government,  with  a  written  constitution,  forming  the  fun- 
dojijoiital  and  paramount  low  of  the  naUon,  must  be,  that 
an  net  of  the  legislature  repugnant  to  tlie  conslitalion  is 
void.  If  void,  it  cnjmot  bind  the  courts,  and  oblige  tliem  ■ 
to  give  il  effect ;  for  this  would  be  to  overthrow,  in  fact, 
what  was  osiablisliwl  in  theory,  and  to  iniike  that  oporar 
tivo  as  law  which  is  not  law.  It  ia  the  province  and  the 
duty  of  tlie  judicial  dcparlmcnl,  to  say  what  the  law  is; 
and  if  two  laws  conflict  with  each  other,  to  decide  on  the 
operation  of  each.  So,  if  the  law  be  in  opposition  to  the 
constitution,  and  both  apply  to  a  particular  case, 
couninust  either  decide  the  case  conformably  to  the  law, 
disregarding  the  constitution,  or  conformably  to  the  con- 
stitution, disregarding  the  law.  If  the  constitution  be 
superior  to  an  act  of  the  legislature,  the  courts  must 
decide  between  these  conflicting  rules,  and  bow  can  they 
(dose  their  eyes  on  the  constitution,  and  see  only  the  law? 
This  great  question  may  be  regarded  as  now  6iiaUy 

setded,  and  I  consider  it  to  be  one  of  Uie  most  iote- 
*464  resting'points  in  favourof  constitutional  liberty,  and 

of  the  security  of  property,  in  this  country,  that  baa 
ever  been  judicially  determined.'  There  never  was  any 
doubt  or  difficulty  in  New-York,  in  respect  to  the  compe- 
tency of  the  courts  to  declare  a  statute  unconstitutional, 


•  Sua  deoimons  in  tho  itale  eouru  to  the  mime  point,  in  1  N.  H.  Rep.  199. 
12  ScTg.  4-  Jiaale,  330.  33».  Ctarllm't  Rep.  176.  1  J/«rr.  *  AAm.  23*. 
lHoy(f.2B.  aKoyic.aiO.  374.  1  Afurphy,:^8.  3  Dciiajui.  iTG.  I  Rep. 
Con.  C.  S.  C.  207.  Lo  Broi™  v.  Morgan,  16  Martin'i  Leui.  Rep.  138. 
UoIld  y.  Hcnden™,  4  Dtv.  N.  C.  Sop.  Cimrt  Rep.  7.  Wlien  a  law  reqnuM 
a  contiiiutional  majority  of  more  thanamFrs  numcrral  in^ority,  tbo  cotuti  ofju*- 
•ice  msy  look  beyond  ihe  Inw  into  tlic  proccrdmgs  of  tlii^  Icgitlature,  to  foo  tint 
the  pn>m|ui,ii«  have  been  complied  with,  and  that  it  has  poucd  by  ibe  cooMi- 
tutiood  m^oiiliei.    Tho  State  v.  McBride,  4  llitnmri  Rep.  303. 
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when  it  clearly  appeared  to  be  so.  Thua,  in  the  case  of 
The  People  v.  FUut,*  the  supreme  court  held,  that  certain 
statutes  affecting  the  right  of  Z.  Flatt,  and  his  assigns,  to 
the  exclusive  enjoyment  of  the  river  Saranac,  were  in  vio- 
lation of  vested  rights  under  his  patent,  and  so  far  the 
court  held  them  to  be  unconstitutional,  inoperative,  and 
void.  The  control  which  the  judicial  power  of  the  state 
had,  until  the  year  1823,  over  the  passing  of  laws,  by 
the  institution  of  the  council  of  retnsion,  anticipated,  in  a 
great  degree,  the  necessity  of  this  exercise  of  duty.  A 
law  containing  unconstitutional  provisions,  was  not  likely 
to  escape  the  notice  and  objection  of  the  council  of  revi- 
sion ;  and  the  records  of  that  body  will  show,  that  many 
a  bill,  which  heid  heedlessly  passed  the  two  houses  of  the 
legislature,  was  objected  to,  and  defeated,  on  constitu- 
tional grounds.  The  records  to  which  I  refer  are  replete 
with  the  assertion  of  salutary  and  sound  principles  of 
pubUc  law  and  constitutional  policy,  and  they  will  for 
ever  remain  a  monument  of  the  wisdom,  firmness,  and 
integrity  of  the  council. 

A  statute,  when  duly  made,  takes  effect  from  its  date,  wb™  •  "j- 
when  no  time  is  fixed,  and  this  is  now  the  settled  rule.  '«'• 
It  was  so  declared  by  the  supreme  court  of  the  United 
States  in  Matthews  v.  Zane^  and  it  was  likewise  so 
adjudged  in  *tbe  circuitcourt  in  Massachusetts  in  the  *465 
case  of  the  brig  Ann.'^    I  apprehend,  that  the  same 
rule  prevails  in  the  courts  of  the  several  states,  and  that  it 
cannot  be  admitted  that  a  statute  shall,  by  any  fiction  or 
relation,  have  any  effect  before  it  was  actually  passed. 
A  retroactive  statute  would  partlike  in  its  character  of 
the  mischiefs  of  an  ex  •post  facto  law,  as  to  all  cases  of 
crimes  and  penalties ;  and  in  every  other  case  relating  to 

•  17  Join*.  Rep.  195. 
»  7    Wkeaim,  lOt. 

'IGattufs.ea.    Theumemleijdacknd^uiNeii-JmMybjilatuta.    Ei- 
ner"!  Dtgeil,  5Z4. 


contracts  or  property,  it  would  be  ngainet  every  soui 
principle.     It  would  corac  within  the  reach  of  the  ila 
trine,  that  a  statute  is  not  to  have  a  retrospective  effect  j  •- 
and  whicli  doctrine  was  very  much  discussed  in  the  case 
of  Dtuh  V.  ViinJeleccJc,'  and  shown  to  be  founded,  not  only 
in  English  law,  but  on  the  principles  of  general  jurispru- 
dence.''    A  relrospeclivc  statute  affecting  and  changing 
vested  riglits,  is  very  generally  considered,  in  this  coun- 
try, as  founded  on  unconstitutional  principles,  and   coo- 
aequently  inoperative  and  void.'     But  this  doctrine  i^| 
not  understood  to  apply  to  remedial  statutes,  which  majS 
be  of  a  retrospective  nature,  provided  they  do  not  impa^A 
contracts,  or  disturb  absolute  vested  right?,  and  only  awB 
to  confirm  rights  already  existing,  and  in  furtherance  o*' 

the  remedy,  by  curing  defects,  and  adding  to  the 
"466  means  of  "enibrcing   existing  obJigalions.''     Such 

statutes  have  been  held  valid,  when  clearly  just 
and  reasonable,  and  conducive  to  the  general  wellare, 

•  7  JokiH.  Rtp.  A77. 

*  Nemapotett  mvtare  contilium  luum  in  aSUriui  t 
Taylor'i  Elementt  o/tke  Civii  Lam,  ICB.  Code.  1, 
SSe.     Code  Napolfon,  an.  S. 

=  TenHfuet  BiU  of  RighU.tTUiO  .  Nea-Hampihire  Billnf  Rigl,tt,»n.33. 
Oal<onw  V.  Hugcr,  J  Bay,  179.  OKdcn  v.  Blwklfdgr,  2  Crmck.  272.  B^i. 
ford  V.  Shiiiiag,i  Serg.  ^  Katele,  401.  Duncon,  J.,in  Fnldnr.  Haab,  12  Ibid, 
363—372.  Society  v..  Wheeler.  3  Oaliinm,  105.  Washington,  J.,  in  Soartf 
Tor  Vropagaaag  ibc  Gospel  v.  Kcw-Uuvon,  S  ll'i^otoii,  493.  Mpirill  v.  Sba> 
bump,  1  NcwHaapthiTt  Sep.  199.  WbH  v.  Barnard,  1  Aiten,  ISl.  Bniw 
wick  V.  Lilchlield,  S  Ortenltaf,  38.  Fn>pricIon  v.  Ken.  Pur.  Ibid.  375. 
Story,  J.,  in  Wilkinson  v.  Lplond,  3  Peters'  U.  8.  Sep.  657,  G^8.  Lewil  *. 
Bnirlicnbridge,  1  Blackford'i  hd.  Rep.  230.  JonoJ  v.  Wootton,  1  Harrington 
Del.  R.  77.    Forsjthv.  Mnitury.  R.  M.  CharlUm'i  Rep.  333. 

'  Dnncui,  J.,  in  Underwood  t.  Lilly,  10  &erg.  4-  RaKle,  101,  Talc  v. 
Stnotnfowi,  IC  Jbid.  35.  Bteakney  v.  ¥.  &  M.  Bank,  17  IHd.  64.  Hepbun 
V.  Curu,  7  tValli,  300.  Foster  v,  Ewei  Bank,  Ifi  ^fall.  Sep.  245.  Lock*  v. 
Dano,9iii(I.36a.  Townwndv.  Townsend,  1  Peci't  Teiin.  Sep.  IB.  17.  Ibid. 
266.  State  v.  Bomiudei,  12  Louiiiana  R.  355.  In  Tadn  v.  Frvjean,  7  Limi. 
Rep.  301,  it  was  admitted,  that  rights  acquired  under  a  conlran  f  ould  not  be 
afTociod  or  modified  by  a  siibseijuent  statute  i  but  then  It  wtit  said  thai  the  inmra 
of  enforcing  or  insuring  the  enjoyment  of  such  rights  might  be  eitcnded  or  re- 
stricted by  the  kgistature,  as  ciicumatancoi  may  inquire.     This  is  a  looao  and 


Lee.  XX.]  MUNICIPAL  LAW.  455 

even  though  they  might  operate  in  a  degree  upon  exist- 
ing rights,  as  a  statute  to  confirm  former  marriages  de- 
fectively celebrated,  or  a  sale  of  lands  defectively  made 
or  acknowledged.  The  legal  rights  affected  in  those 
cases  by  the  statutes,  were  deemed  to  have  been  vested 
subject  to  the  equity  existing  against  them,  and  which 
the  statutes  recognised  and  enforced/  But  the  cases 
cannot  be  extended  beyond  the  circumstances  on  which 
they  repose,  without  putting  in  jeopardy  the  energy  and 
safety  of  the  general  principle.** 


•  Goshen  v.  Stonington,  4  Conn.  Rep.  209.  Wilkinfon  v.  Leiand,  2  Peters* 
V.  S.  'Rep.  627.  Langdon  v.  Strong,  2  Vernumt  Rep.  234.  Watsdft  v.  Mercer, 
8  Peters'  U.  8.  Rep,  88.    3  Story's  Com.  on  the  Constitution,  267. 

•*  Retrospective  laws,  as  used  in  the  constitutions  of  Tennessee,  North  Carolina, 
and  Maryland,  mean  laws  impairing  the  obligation  of  contracts.  I  Peck's  Tenn. 
Rep.  17.  The  suprenoe  court  of  the  United  States,  in  Satterlee  v.  Mathewson, 
2  Peters,  413,  and  in  Watson  v.  Mercer,  8  Ibid.  110,  declared  that  the  constitp* 
tion  of  the  United  States  did  not  prohibit  the  states  from  passing  retrospective 
laws,  divesting  antecedent  vested  rights  of  property,  provided  such  laws  did  not 
impair  tha  obligation  of  contracts,  or  partake  of  the  character  of  ex  postfactQ 
laws.  The  same  doctrine  was  declared  by  the  chief  justice  of  the  United  States, 
in  Charles  River  Bridge  v.  Warren  Bridge,  1 1  Peters,  539,  540.  But  though 
the  constitution  of  the  United  States  does  not  reach  such  state  laws,  they  remain 
neverthelessi  to  bo  in  most  coses,  strongly  condemned  as  being  contrary  to  right 
and  justice. 

It  serans  to  be  settled,  as  the  sense  of  the  courts  of  justice  in  this  country,  that 
the  legislature  cannot  pass  any  declaratory  law,  or  act  declaratory  of  what  the 
law  was  before  its  passage,  so  as  to  give  it  any  binding  weight  with  the  courts. 
It  is  only  evidence  of  the  sense  of  the  legislature  as  to  the  pre-eidsting  law.  (See 
the  case  of  the  acts  alluded  to,  post,  vol.  2,  p.  23,  24.)  The  powers  of  govern- 
ment in  this  country  are  distributed  in  departments,  and  each  department  is  coo- 
fined  within  its  constitutional  limits.  The  power  that  makes,  is  not  the  power  to 
construe  the  law.  That  latter  trust  belongs  to  the  judicial  department  exclusively. 
Kent,  Ch.  J.,  in  Jackson  v.  Phelps,  3  Caines,  69.  Ogden  v.  Blackledge,2  Crcmch, 
272.  Jones  v.  Wootten,  1  Harrington  Del.  R.  77.  When  Lord  Bacon  com- 
posed his  admirable  aphorisms  De  Fontibus  Juris,  he  assumed  the  proposition 
that  declaratory  statutes  communicated  an  interpretation  that  was  as  efficacioua 
as  if  it  had  been  contemporary  with  the  passage  of  the  statute.  But  in  his  age, 
the  partition  of  power  among  departments  was  not  accurately  understood,  or  pre- 
cisely defined,  or  constitutionally  limited ;  and  he  held,  notwithstanding,  that  they 
ought  not  to  be  passed,  except  in  cases  in  which  a  retrospective  operation  to  a 
statute  would  be  just — leges  declaratorias  ne  ordinato,  nisi  in  easibus,  nbi 
leges  cum  justitia  retrospicere  possint.  Bacon's  Works,  vol.  7. 450.  Apko- 
^sm,  51. 

Vol.  I.  66 
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The  English  rule  formerly  was,  that  if  no  period  wag 
fixed  by  the  sUilute  itself,  il  todk  eflect  by  relation,  Irom 
die  first  day  of  ilie  acssion  in  which  the  act  was  passed, 
and  which  might  be  some  'weeks,  il'  not  months,  bcfbra 
the  net  received  the  royal  sanction,  or  even  before  it  bad 
been  introduced  into  parliiuneni.'  This  was  an  ex- 
traordinary instance  of  the  doctrine  of  relation,  work- 
uig  groiis  injustice  and  absurdity ;  and  yet  we  find  the 
rule  declared  and  uniformly  adhered  to,  from  the  time  of 
Hen.  VI.''  All  the  judges  agreed,  in  the  case  of  Par- 
iridge  v.  Strange,  in  the  6th  Edw.  \'L*  that  the  statute 
was  to  be  accounted  in  law  a  perfect  act  from  tlie 
■457  first  day  of  the  session ;  and  all  persons  •were  to 
be  punished  for  an  oflence  done  against  it  after  the 
first  day  of  ihc  session,  unless  a  certain  time  was  ap- 
IHJintcd  when  the  act  should  take  effect.  In  the  case  of 
TA*  King  V.  Thurston,''  this  doctrine  of  carrying  a  sta- 
tute back  by  relation  to  the  first  day  of  the  session,  was 
admitted  in  the  K.  B. ;  though  the  consequence  of  it  was 
to  render  an  act  murder,  which  would  not  have  been  so 
without  such  relation.  The  case  of  the  Attomey'Gettcral 
v.  PatUcr,'  is  another  strong  instance  of  the  application 
of  this  rigorous  and  unjust  rule  of  the  common  law,  even 
at  so  late  and  enlightened  a  period  of  the  law  as  the  year 
1772.  An  act  for  laying  a  duty  on  the  exportation  of  rice 
thereafter  to  be  exported,  received  the  royal  assent  on  the 
S9th  of  June,  1767,  and  on  the  10th  of  June  of  that  year, 
the  defendants  had  exported  rice.  After  the  act  passed, 
a  duty  of  115  pounds  was  demanded  upon  the  pricff 
exportation,  and  it  was  adjudged  in  the  Irish  court  of 
exchequer  to  be  payable.    The  cause  was  c2UTied  by 


■  t  imi.  as. 

"  33  Hen.  VI.  IS.    Bro.  ExpoiUicm  M  Terwu,  3! 
'  1  Plow.  79. 
'  1  Lev.  Rtp.  91. 
•  e  Bro.  P.  C.  553. 
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appeal  to  the  British  house  of  lords,  on  the  ground  of  the 
palpable  injustice  of  punishing  the  party  for  an  act  inno- 
cent and  lawful  when  it  was  done ;  but  the  decree  was 
affirmed,  upon  the  opinion  of  the  twelve  judges,  that  the 
statute,  by  legal  relation,  commenced  from  the  first  day 
of  the  session.  The  K.  B-  also,  in  Ladess  v.  Holmesj^ 
considered  the  rule  to  be  too  well  settled  to  be  shaken, 
and  that  the  court  could  not  take  notice  of  the  great  hard- 
ship of  the  case-  The  voice  of  reason  at  last  prevailed ; 
and  by  the  statute  of  33  Geo.  IQ.  ch.  13.  it  was  declared, 
that  statutes  are  to  have  efiect  only  from  the  time  they 
receive  the  royal  assent,  and  the  former  rule  was  abo- 
lished, to  use  the  words  of  the  statute,  by  reason  of  "its 
great  and  manifest  injustice/' 

There  is  a  good  deal  of  hardship  in  the  rule  as  it  now 
stands,  both  here  and  in  England ;  for  a  statute  is  to  ope- 
rate from  the  very  day  it  passes,  if  the  law  itself 
does  not  ♦establish  the  time.  It  is  impossible,  in  ♦458 
any  state,  and  particularly  in  such  a  wide-spread 
dominion  as  that  of  the  United  States,  to  have  notice  of 
the  existence  of  the  law,  until  some  time  after  it  has 
passed.  It  would  be  no  more  than  reasonable  and  just, 
that  the  statute  should  not  be  deemed  to  operate  upon 
the  persons  and  property  of  individuals,  or  impose  pains 
and  pendties  for  acts  done  iji  contravention  of  it,  until 
the  law  was  duly  promulgated.  The  rule,  however,  is 
deemed  to  be  fixed  beyond  the  power  of  judicial  control, 
and  no  time  is  allowed  for  the  publication  of  tfie  law 
before  it  operates,  when  the  statute  itself  gives  no  time. 
Thus  in  the  case  of  the  brig  Anuy^  the  vessel  was 
libelled  and  condemned  for  sailing  fi?om  Newburyport,  iri 
Massachusetts,  on  the  12th  of  January,  1808,  contrary 
to  the  act  of  congress  of  the  9th  of  January,  1808,  though 
it  was  admitted  the  act  was  not  known  in  Newburyport 

«  4  Term  Rep,  660.  >>  1  OaUUonj  62. 


^ 


on  the  day  the  brig  s^ed.  The  court  adiniltcd  that  the 
objection  to  the  forieiture  of  the  brig  was  founded  on  the 
principles  of  good  sense  and  natural  etjuity  ;  and  that 
unless  such  time  be  allowed  as  would  enable  the  party, 
with  reasonable  diligence,  to  ascertain  the  existence  of 
ibe  law,  an  inuocent  man  might  be  punished  in  bis  pet- 
son  and  property,  for  an  act  which  was  innocent, 
aught  he  knewjor  could,  bypossibtlity,  have  knowu,  w| 
he  did  it.» 

The  code  Napoleon^  adopted  tlie  true  rule  on  this  sub- 
ject. It  declared,  tlial  hiW3  were  binding  from  the  mo- 
ment iboir  promulgation  could  be  known,  and  that  tlic 
promulgation  should  be  considered  as  known  in  the 
department  of  the  imperial  residence  one  day  after  that 
promulgation,  and  in  each  of  the  other  departments 
•459  of  the  French  empire,  "after  the  expiration  of  the 
same  space  of  lime,  augmented  by  as  iiiiuiy  days 
as  there  were  distances  of  twenty  leagues  between  the 
seat  of  government  and  the  place.  The  New-Yc»k 
Revised  Statutes'  have  also  declared  the  very  equitable 
rule,  that  every  law,  unless  a  different  time  be  prescribed 
therein,  takes  effect  throughout  the  state,  on,  and  not 
before,  the  20th  day  after  the  day  of  its  &nal  passage.' 

If  the  statute  he  coosUtutional  in  its  character,  and  has 
duly  gone  into  operation,  the  next  inquiry  is  respecting  its 
meaning ;  and  this  leads  us  to  a  consideration  of  the  esta- 
blished rules  of  construction,  by  which  its  sense  and 
operation  are  to  be  understood. 

There  is  a  material  distinction  between  public  and  pri- 


■  Judge  LivingMon,  in  IBIO,  held  tint  d»  emhargo  law  of  Doceadier,  1807, 
d  not  upernlK  upon  a  vhjcI  whicb  uUfd  from  Gcoipa  on  iha  ISili  itaumrj, 
i08,  bpibre  notice  af  (he  act  bad  arrived.     1  Paint'i  Rip.  23. 

■  Vol.  I,  157.HC.  IS. 

'  By  the  Rented  Slaliitet  of  MauacKatclli  in  iSJS,  it  ia  the  SOth  da;  after, 
id  by  lite  coDidtutton  of  Miuixippi,  u  decland  la  IS33,  it  a  fiO  d»yt  ibett- 
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vate  statutes,  and  the  books  abound  with  cases  explain-  ^  gjj^ 
ing  this  distinction  in  its  application  to  particular  statutes* 
It  is  sometimes  difficult  to  draw  the  line  between  a  public 
and  private  act,  for  statutes  frequently  relate  to  matters 
and  things  that  are  partly  public  and  partly  private. 
The  most  comprehensive,  if  not  the  most  precise  defini- 
tion in  the  English  books  is,  that  public  acts  relate  to  the 
kingdom  at  large,  and  private  acts  to  certain  individuals, 
or  to  particular  classes  of  men.'  Generally  speaking, 
statutes  are  public  ;  and  a  private  statute  may  rather  be 
considered  as  an  exception  to  a  general  rule.  It  operates 
upon  a  particular  thing  or  private  persons.  It  is  said 
not  to  bind  or  include  strangers  in  interest  to  its  provi- 
sions, and  they  are  not  bound  to  take  notice  of  a  private 
act,  even  though  there  be  no  general  saving  clause  of  the  ^ 

rights  of  third  persons.  This  is  a  safe  and  just  rule  of 
construction  ;  and  it  was  adopted  by  the  EngUsh  courts 
in  very  early  times,  and  does  great  credit  to  their  Ube- 
rality  and  spirit  of  justice.**  It  is  supported  by  the  opinion 
of  Sir  Matthew  Hale,  in  Imcy  v.  Levington,^  where  he 
lays  down  the  rule  to  be,  that  though  every  man  be  so 
far  a  party  to  a  private  act  of  parhament,  as  not  to  gain- 
say it,  yet  he  is  not  so  far  a  party  as  to  give  up 
his  interest.  To  take  the  •case  stated  by  Sir  Mat-  •460 
thew  Hale,  suppose  a  statute  recites,  tfiat  whereas 
there  was  a  controversy  concerning  land  between  A.  and  5., 
and  enacts  tluit  A.  sludl  enjoy  it^  this  would  not  bind  the 
interest  of  third  persons  in  that  land,  because  they  are 
not  strictly  parties  to  the  act,  but  strangers,  and  it  would 
be  manifest  injustice  that  the  statute  should  affect  them. 
This  rule,  as  to  the  limitation  of  the  operation  of  private 
statutes,  was  adopted  by  the  supreme  court  of  New-York, 


*  DwarrU  on  Statutes,  629. 

»»  37  Heii.  VI.  15.     Bro,  Parliameniy  pi.  27.     BoswelPt  case,  25  and  26 
Eliza,  cited  in  Barringtan's  catt^  8  Co.  138.  a. 

•  1  Vent,  175. 


and  afterwards  by  the  court  errore,  in  Jachem  v.  Catlinfi 
It  is  likewise  a  general  rule,  in  llie  interpretation  of  si 
tutcs  limiting  rights  and  interests,  not  lo  construe  them 
embrace  tlie  sovcrei^  power  or  government,  unless  t 
same  be  csprcssly  named  therein,  or  intended  by  necea- 
aary  implication,''     There  is  another  material  distincticni 


•  'i  JaKiu.  Rep.  263.    8  JoIhh.  Rep.  6S0.  S-  C.  4 

'  1  Blntki.  Cum.  SCI-  Ctmjn't  Ihg.  lit,  PaTliamenl,  B.  B.  The  King  T. 
JJlmi,  15  Kail,  333.  Tlie  King  v.  lolnbiiuiu  of  CuiabetiviA,  6  Term,  194. 
Storj,  J„  3  J/twn'f  R'p.  314.  Coniincgiwnllh  v.  Baldwin,  1  WaU't  Pn.  R. 
S4.  Tlw  Pcofile  V.  RoMier.  4  Cohh.  M3.  Uoiial  Scutu  t.  Hfweh  U  -  S.  D. 
C.  fur  PBtuwylnuiiii,  Ki'Imiiin.  1840.  Jn  rwM  of  grmiu  by  the  king  in  virtue  of 
iit  pnmcuivc,  iho  old  nilo  w*t  «uil  lo  bf,  IhM  nolhiiig  psual  without  dcu  uhl 
ilEiunniiwn  wurda,  wul  ibc  gnni  «u  conuived  omt  nrougly  ^aifut  tlw  fisiUw, 
thaii;b  the  nil«  wu  uihiTwi>c  us  to  privue  gnnU.  Sluihiipv'i  cur,  Hob.  ii3. 
Turner  and  Atkyiu  B.  Hard.  309.  Pro.  Abr.  Punit.  pi.  63.  2  Bladi:  Cimm. 
347.  But  the  rule  HU  bihI  i)  wbe  tnkeniiiihmuchqiialiliuiion,  inl  applied  to 
doubtful  cajcs,  whpre  a  choiot^  ii  6irly  open  without  any  violaiioa  of  the  ippaiont 
objtcu  of  lh->  granl.  ThJ*  »m  (b.-docirine  in  Si.  John  Molyi"-'-  .:ose,  (6  Co,  5,) 
where  it  waa  bald  that  t}w  king*!  gnat  iboold  b«  laheB  boieficiallf  ibr  the  boon 
of  the  hingi  and  ihc  ralief  of  the  luhjeet,  and  Lord  Coke  obHrred  in  that  caae  oa 
the  gnvity  or  wiulom  of  ihe  ancient  saga  af  the  law,  who  coutniad  the  kingi'i 
gianu  beneficially  »  ai  not  to  make  any  itrict  or  literal  conilnictian  in  (ubrenicn 
of  iiich  grsnta.  He  aUo  obtervedin  lu*  eommentaty  on  tlw  nanite  of  quo  •war- 
niibi,(l8£ij.l, Slut.  496, 497,}  that  the  king'apaleDti,  not  only  oTIibeniei,  but  of 
landi,  lenemenu,  and  other  ihingi,  ahould  hare  do  itiict  or  uurow  interpielatioa 
for  the  onrthrowing  of  them;  but  a  liberal  vid  &vounhle  conttructirm  ior  tliv 
making  of  iheiB  available  ia  law,  ntqiit  ad  pitmitMiiium  for  the  bonor  of  tbs 
king.  And  itwat  alwayt  coDceded  in  ifae  caK*,  that  if  the  gnintwai  declamd  to 
Be  mede  tx  certa  irintia  tt  mero  modi,  ifaey  were  to  be  conitiued  beneficially 
lor  the  gnntfle,  accotding  to  the  intent  eipreaied  in  the  granl,  and  according  tv 
the  common  undontanding  and  proper  signification  of  the  word*.  Aitoi^ 
Wood'i  ccue,  10  Co.  40,  h.  In  the  oue  of  Sultoo't  Hospitiil(IO  Co.  37,)  the  doc- 
trine  was  that  a  grant  for  i  charitable  pmpow,  i*  taken  moM  bvonbl;  for  ths 
oigect,  and  that  the  uiuallncideDta  toa  coiporatioo  are  held  to  be  tacitly  anneaed 
to  the  chorlor. 

And  if  ibc  royal  grant  wai  not  in  a  caae  of  mere  bounty  or  donation,  but  sua 
founded  upon  a  valuable  contideration,  the  item  rule  never  appliea,  and  the  grant 
ia  expounded  ea  a  private  grant,  frvourabte  &r  the  grantee,  or  ratbo  nccwnlin^ 
to  its  &ir  meaning,  for  the  granl  a  a  contract.  See  a  deer  and  fi)U  riew  of  tlia 
ancient  law  on  the  construction  of  royal  grants,  by  Mr.  Justica  Story,  in  his  opW 
nion  in  Charles  River  Bridge  v,  Warren  Bridge  11  PtUri,  SS9— 59S.  See, 
also,  infra,  vol.  S,  5S6. 

In  addition  to  the  restriciions  which  the  comtnon  law  has  imposed  upon  dw 
•peralion  of  private  statmea,  they  are  usually  laid  under  special  checks  by  l^is- 
lative  rules,  or  by  law,  as  to  the  notice  recpurite  before  a  private  bill  can  b«  ialtv- 
duoed.    The  constitutian  of  New-Yoric,  (ait.  T.  wc  9.)  requNt  the  annt  oE 
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in  respect  to  public  and  private  statutes.  The  courts 
of  justice  are  boundi  ex  officio^  to  take  notice  of  public 
acts  without  their  being  pleaded,  for  they  are  part  of  the 
general  law  of  the  land^  which  all  persons,  and  particu- 
larly the  judges,  are  presumed  to  know.  PubUc  acts 
cannot  be  put  in  issue  by  plea.  Nul  tid  record^  cannot 
be  pleaded  to  a  public  statute  ;  the  judges  are  to  deter- 
mine the  existence  of  them  fh)m  their  own  knowledge.* 
But  they  are  not  bound  to  take  notice  of  private  acts, 
unless  they  be  specially  pleaded,  and  shown  in  proof,  by 
the  party  claiming  the  efiect  of  them.  In  England  the 
existence  even  of  a  private  statute  cannot  be  put  in  issue 
to  be  tried  by  a  jury,  though  this  may  be  done  in  New- 
York  under  the  Revised  Statutes.** 

The  title  of  the  act,  and  the  preamble  to  the  act,  are,    RuIm  at 
strictly  speaking,  no  parts  of  it.     They  may  serve  to  show  totkmoRti^ 
the  general  scope  and  purport  of  the  act,  and  the  induce- 
ments which  led  to  its  enactment.     They  may,  at  times, 
aid  in  the  construction  of  it  ;*  but  generaQy  they  are  very 
loosely  and  carelessly  inserted,  are  not  safe  expositors 
of  the  law.     The  title  frequently  alludes  to  the  subject 
matter  of  the  act  only  in  general  or  sweeping  terms,  or 
it  alludes  only  to  a  part  of  the  multifarious  matter  of 
which  the  statute  is  composed.     The  title,  as  it  was  ob- 
served in  United  States  v.  Fi$her^^  when  taken  in 
connexion  with  other  parts,  may  •assist  in  remov-  •461 
ing  ambiguities  where  the  intent  is  not  plain  ;  for 
when  the  mind  labours  to  discover  the  intention  of  the 
legislature,  it  seizes  every  thing,  even  the  title,  from 


two  thirds  of  the  members  elected  to  each  house,  to  every  bill  appropriating  pub* 
lie  monies  or  property  for  private  purposes.  So,  the  legislature  of  North  Caro- 
lina is  prohibited  by  their  constitution  as  amended  in  1835,  from  passing  any 
private  law,  without  thirty  days  previous  notice  of  application  for  the  law. 

*  The  Prince's  case,  8  Co.  28.  a. 

^  Dwarris  on  Statutes,  637.    Trotter  v.  Mills,  6  Wend^Uf  512. 

«  Sutton's  Hospital,  10  Co.  23.  24.  b.    Boulttm  v.  Bull,  2  H.  Blacks,  463. 500. 

^  2  Craneh,  386. 
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which  aid  can  be  derived.  So  tho  preamble  may  be 
resorted  lo  in  order  to  a.<M:ertaiii  the  inducements  to  tl»e 
making  of  the  statute  ;  but  when  the  words  of  ihe  enact- 
ing clause  are  clear  and  positive,  recourse  must  not  be 
had  to  the  preamble.  Notwithstanding  that  Lord  Cok^" 
considers  tlie  preamble  as  a  key  to  open  the  understand- 
ing of  the  statute,  Mr.  Barriiigton,  in  his  Obserratioru  on 
the  Stafvta,*'  has  sliown,  by  many  instances,  that  a  sta- 
tute frequently  recites  tlmt  which  is  not  the  real  occa- 
sion of  the  law,  or  states  that  doubu  existed  as  to  the  law, 
when,  in  fiict,  none  had  existed.  The  true  rule  is,  as 
was  declared  by  Mr.  J.  BuUcr.in  Cmpigtiyv.  IVittcnoom,' 
that  the  preamble  may  be  resorted  to  in  restraint  of  the 
generality  of  the  enacting  clause,  when  it  would  be  in- 
convenient if  not  restrained,  or  it  may  be  resorted  to  io 
explanation  ofthecnaciingclause,  if  it  be  doabtful.  This 
is  the  whole  extent  of  the  induence  of  the  title  and  pn- 
amble  in  the  construction  of  the  statute.  The  true  mean- 
ing of  the  statute  is  generally  and  properly  to  be  sought 
from  the  body  of  the  act  itself.  But,  such  is  the  imper- 
fection of  human  language,  and  the  want  of  technical 
skill  in  the  makers  of  the  law,  that  statutes  often  give 
occasion  to  the  most  perplexing  and  distressing  doubts 
and  discussions,  arising  from  the  ambiguity  that  attends 
them.  It  requires  great  experience,  as  well  as  the  com- 
mand of  a  perspicuous  diction,  to  frame  a  law  in  such 
clear  and  precise  terms  as  to  secure  it  from  ambiguous 
expressions,  and  from  all  doubt  and  ciiticisQi  upon  its 
meaning. 

It  is  an  estabhshed  rule  in  the  exposition  of  statutes, 

that  the  intention  of  the  lawgiver  is  to  be  deduced  from 

a  view  of  the  whole,  and  of  every  part  of  a  statute, 

•462  taken  and  'compared  together.''     The  real  inten- 
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tion,  when  accurately  ascertained  will  always  prevail 
over  the  literal  sense  of  terms.*  Scire  leges^  non  hoc  est 
verba  earum  tenere  sed  vim  ac  potestcUum^  and  the  reason  and 
intention  of  the  lawgiver  will  control  the  strict  letter  of 
the  law,  when  the  latter  would  lead  to  palpable  injustice, 
contradiction  and  absurdity.  This  was  the  doctrine  of 
Modestinus,  Scaevola,  Paulus,  and  Ulpianus,  the  most 
illustrious  commentators  on  the  Roman  law.**  When  the  . 
words  are  not  explicit,  the  intention  is  to  be  collected 
from  the  context,  from  the  occasion  and  necessity  of  the 
law,  from  the  mischief  felt,  and  the  objects  and  the  re- 
medy in  view ;  and  the  intention  is  to  be  taken  or  pre- 
sumed, according  to  what  is  consonant  to  reeison  and 
good  discretion.*  These  rules,  by  which  the  sages  of 
the  law,  according  to  Plowden,**  have  ever  been  guided 
in  seeking  fof  the  intention  of  the  legislature,  are  maxims 
of  sound  interpretation,  which  have  been  accumulated 
by  the  experience,  and  ratified  by  the  approbation  of 
ages. 

The  words  of  a  statute,  if  of  common  use,  are  to  be 
taken  in  their  natursd  and  ordinary  signification  and  im- 
port f  and  if  technical  words  are  used,  they  are  to  be 
taken  in  a  technical  sense  ;  unless  it  clearly  appears  from 
the  context  or  other  parts  of  the  instrument  that  the  words 
were  intended  to  be  applied  difierently  from  their  ordi- 
nary or  their  legal  acceptation.^    The  current  of  authori^ 


^  ThompgOHf  Ch.  J.,  in  the  People  v.  Udca  Ins.  Co.,  15  Johnson,  380.  Whit- 
ney V.  Whitney,  14  Mass.  R.  92. 

»»  Dig,  1.  3.  17.    Jbid.  lib.  27.  1.  13.  2. 

<"  10  Co.  57.  6.  Plated,  10.  57.  350.  363.  Eyie,  Ch.  J„  in  Boulton  v.  Bull, 
1  H.  Blacks,  499.    MarshaU,  Ch.  J.,  9  Wkeaton,  189. 

^  Plowd.  205. 

•  Marshall,  Ch.  J.,  1  IVheaUm,  326. 

^  Certainty  to  a  certain  intent  in  general,  is  ordinarily  sufficient  in  the  construc- 
tion of  statutes.  The  words  are  to  be  taken  in  the  sense,  say  the  judges  in  Vermont^ 
that  would  convey  the  meaning  required,  to  all  men  of  ordinaiy  discernment  alike^ 
and  that  may  be  called  certain  without  recurring  to  possible  facts  which  do  not 
appear.    Fairiee  v.  Corinth,  9  Vermont  Rep.  269. 
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at  the  present  day,  said  Mr.  Justice  Bronson,'  is  ih  favor 
of  reading  statutes  according  to  tlie  nattiral  and   most 
obvious  import  of  the  language  without  resorting  tn  sub- 
tle and  forced  constructioDs,  for  the  purpose  of  either   ■ 
limiting  or  extending  tlieir  operation.     A  saving  clauaft  m 
in  a  statute  is  to  be  rejected,  when  it  is  directly  repugn  j 
nant  to  the  purview  or  body  of  the  act,  and  could  nO^| 
stand  -without  rendering  tlie  act  inconsistent  and  dc«tnio^| 
live  of  itself.''     Lord  Coke,  in  Ah(m  Wwnr*  case,*  givesl 
a  particular  illustration  of  this  rule,  by  a  case  which 
would  be  false  doctrine  with  us,  but  wliicli  serves  to 
show  the  force  of  the  rule.     Thus,  if  the  manor  of  DaU>   - 
be  by  express  words  given  by  statute  to  tlie  king,  saviiif  ■ 
die  right  of  all  persons  interested  therein,  or  if  the  statuwl 

vests  the  lands  of  A.  in  the  king,  saving  the  rightail 
•463  of  A.,  the  interest  of  tlie  owner  is  not  'saved,  ina^  \ 

much  as  the  saving  clause  is  repugnant  to  the 
grant;  and  if  it  were  allowed  to  operate,  it  would  ren- 
der the  grant  vain  and  nugatory.  But  there  is  a  distinc- 
tion in  some  of  the  books  between  a  saving  clause  and  a 
proviso  in  the  statute,  though  the  reason  of  the  tUstinction 
is  not  very  apparent.  It  was  held  by  sdl  the  barons  of 
the  exchequer,  in  the  case  of  The  Attorney  General  v.  The 
Governor  and  Company  of  Cheltea  Water  Workt,^  that  where 
the  proviso  of  an  act  of  parliament  was  directly  repug- 
nant to  the  purview  of  it,  the  proviso  should  stand,  and 
be  held  a  repeal  of  the  purview,  because  it  speaks  the 
last  intention  of  the  lawgiver.  It  was  compared  to  a 
will,  in  which  the  latter  part,  if  inconsistent  with  the 
former,  supersedes  and  revokes  it.  But  it  may  be  re^ 
marked  upon  this  case  of  Fitzg^bon,  that  a  proviso  re- 
pugnant to  the  purview  of  the  statute,  renders  it  equally 
nugatory  and  void  as  a  repugnant  saving  clause ;  and  it 


■■  Plord.  565.     8  TaaiU.  Rtp.  1^—18. 
*  PUtg.  Rtp.  195.    4  Qto.  II. 
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is  difficult  to  see  why  the  act  should  be  destroyed  by  the 
one,  and  not  by  the  other,  or  why  the  proviso  and  the 
saving  clause,  when  inconsistent  with  the  body  of  the 
act,  should  not  both  of  them  be  equally  rejected.  There 
is  also  a  technical  distinction  between  a  proviso  and  an 
exception  in  a  statute.  If  there  be  an  exception  in  the 
enacting  clause  of  a  statute,  it  must  be  negatived  in 
pleading;  but  if  there  be  a  separate  proviso,  that  need 
not' 

Several  acts  in  pari  materia,  and  relating  to  the  same 
subject,  are  to  be  taken  together,  and  compared,  in  the 
construction  of  them,  because  they  are  considered  as 
having  one  object  in  view,  and  as  acting  upon  one  sys- 
tem. This  rule  was  declared  in  the  cases  of  Rex  v. 
Loxdall,  and  the  Earl  ofAileihurify.  PaOenonj"  and  the 
rule  applies,  though  some  of  the  statutes  nay  have  ex- 
pired, or  are  not  referred  to  in  the  other  acts.  The  object 
of  the  rule  is  to  ascertain  and  carry,  into  effect  the 
intention ;  and  it  is  to  be  inferred,  *tfaat  a  code  of  *464 
statutes  relating  to  one  subject,  was  governed  by 
one  spirit  and  policy,  and  was  intended  to  be  consistent 
and  harmonious  in  its  several  parts  and  provisions. 
Upon  the  same  principle,  whenever  a  power  is  given  by 
a  statute,  every  thing  necessary  to  the  making  of  it  ef- 
fectual, or  requisite  to  attain  the  end,  is  implied.  Quango 
lex  cUiquid  concedit,  amcedere  videtur  et  id,  perquod  dettenttur 
ad  illud. 

Statutes  are  likewise  to  be  construed  in  reference  to 
the  principles  of  the  common  law,  for  it  is  not  to  be  pre- 
sumed the  legislature  intended  to  make  any  innovation 
upon  the  common  law,  further  than  the  case  absolutely 
required.     This  has  been  the  language  of  the  courts  in 


'  1  Burr.  Rep.  Uh.  Doug.  Sep.  27.  Sea,  sIm,  Fentom'f  Can,  4  Co.  4, 
4  TtrmR.ar.  4S0.  i  It,  417.  Dmitu  on  StatulM,  GK.  Tbomptoi,  CW 
i..  IS  Jokiun,  330,  S.  F, 
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every  age  ;  and  when  we  consider  the  constantt  vehe- 
ment, and  exalted  eulogy  which  the  ancient  sages  be- 
stowed upon  the  common  law  as  the  perfection  of  reason, 
and  the  best  birthright  and  noblest  inheritance  of  the  sub- 
ject, we  cannot  be  surprised  at  the  great  sanction  given 
to  this  rule  of  construction.  It  was  observed  by  the 
judges,  in  the  case  oi  Stowetl  v.  Zouch^^  that  it  was  good 
for  the  expositors  of  a  statute  to  approach  as  near  as  they 
could  to  the  reason  of  the  common  law ;  and  the  resolu- 
tion of  the  barons  of  the  exchequer,  in  Heydon's  case,^ 
was  to  this  effect.  For  the  sure  and  true  interpretation 
of  all  statutes,  whether  penal  or  beneficial^  four  things 
are  to  be  considered  :  What  was  the  common  law  before 
the  act ;  what  was  the  mischief  against  which  the  com- 
mon law  did  not  provide ;  what  remedy  the  parliament 
had  provided  to  cure  the  defect ;  and  the  true  reason  of 
the  remedy.  It  was  held  to  be  the  duty  of  the  judges, 
to  make  such  a  construction  as  should  repress  the  mis- 
chief, and  advance  the  remedy.*^ 

In  the  construction  of  statutes,  the  sense  which  the 
contemporary  members  of  the  profession  had  put  upon 

them,  is  deemed  of  some  importance,  according  to 
•465  the  maxim  that  *contemporanea  expositio  est  fortissima 

in  lege.^  Statutes  that  are  remedial  and  not  penal, 
are  to  receive  an  equitable  interpretation,  by  which  the 
letter  of  the  act  is  sometimes  restrained,  and  sometimes 


•  Plowd.  365. 

^  3  Co.  7. 

^  This  is  especially  the  case  as  to  statutes  which  relate  to  matters  of  pubbc 
utility,  as  to  establishments  of  piety,  charity,  education  and  public  improvements. 
Magdalen  College  case,  11  Co.  71.  6. 

^  Where  the  penning  of  a  statute  is  dubious,  long  usage  is  a  just  medium  t» 
expound  it  by ;  for  jus  et  norma  loquendi  are  governed  by  usage.  The  meaning 
of  things  spoken  or  written  mu»t  be,  as  it  hath  been  constandy  received  to  be, 
taken  from  common  acceptation.  Ch.  J.  Vaughan,  in  Sheppard  v.  Go«nold, 
Vaugh.  Rep.  169.  A  contemporary  exposition  even  of  the  constitution  rf  the 
United  States,  practised  and  acquiesced  in  for  a  period  of  years,  fixes  the  coo* 
•truction.    Stuart  v.  Laird,  1  Cranch,  299. 
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enlargedi  so  as  more  efiectually  to  meet  the  beneficial 
end  in  view,  and  prevent  a  failure  of  the  remedy.  This 
may  be  illustrated  in  the  case  of  the  registry  acts,  for 
giving  priority  to  deeds  and  mortgages,  according  to  the 
dates  of  the  registry.  If  a  person  claiming  under  a  re- 
gistered deed  or  mortgage,  had  notice  of  the  unregistered 
prior  deed  when  he  took  his  deed,  and  procured  the  re- 
gistry of  it  in  order  to  defeat  the  prior  deed,  he  shall  not 
prevail  with  his  prior  registry,  because  that  would  be  to 
counteract  the  intent  and  poUcy  of  the  statutes,  which 
were  made  to  prevent  and  not  to  uphold  frauds.  Statutes 
are  sometimes  merely  directory,  and,  in  that  case,  a 
breach  of  the  direction  works  no  forfeiture  or  invalidity 
of  the  thing  done ;  but  it  is  otherwise  if  the  statute  be 
imperative.* 

If  an  act  be  penal  and  temporary  by  the  terms  or  Ei&et  of 
nature  of  it,  the  party  offending  must  be  prosecuted  and  JSJuunl^ 
punished  before  the  act  expires,  or  be  repealed.  Though 
the  offence  be  committed  before  the  expiration  of  the  act, 
the  party  cannot  be  punished  after  it  has  expired,  unless 
a  particular  provision  be  made  by  law  for  the  purpose.** 
If  a  statute  be  repealed,  and -afterwards  the  repeal- 


*  To  interpret  a  statute  strictly,  is  to  adhere  precisely  to  the  words  or  letter  of 
the  law,  which  includes  of  coujrse  fewer  particulars  than  a  fi'eer  construction. 
To  interpret  it  liberally,  lax^ely,  or  comprehensively,  is  to  carry  the  meaning  of 
the  lawgiver  into  more  complete  effect,  than  a  confined  interpretation  would 
allow.  It  may  be  termed  the  rational  interpretation.  Rutherforth*$  In»t,  b.  2< 
ch.  7.  sec.  3 — II. 

^  Miller's  case,  1  Wm.  Blaekt  Rep,  451.  The  Irresistible,  7  Wkeaton,  551. 
The  United  States  v.  Passmore,  4  Dallas,  372.  The  State  v.  Cole,  2  M*  Cord's 
Rep.  1.  Anon,  I  lV<ish.  Cir.  Rep.  84.  The  State  v.  The  Tombeckbee  Bank, 
]  Steward s  Ala.  Rep.  347.  Commonwealth  v.  Marshall,  11  Pick.  Rep.  350. 
Allen  ▼.  Farrow,  2  Bailey's  8.  C.  Rep.  584.  The  same  as  to  judicial  proceed- 
ings begun  under  an  act,  and  not  finished  when  it  is  repealed.  They  cannot  he 
pursued.  1  Wm.  Blacks.  Rep.  451.  4  Yates,  392.  Wharton's  Dig.  709. 
n.  6.  But  it  seems,  that  a  seamto  in  the  navy,  put  under  arrest  before  his  term 
of  service  expired,  may  be  retained  for  trial  by  a  court  martial  after  his  term  has 
expired.  This  rule  of  construction  is  indispensable  to  the  discipline  of  the  navy. 
Case  of  Walker  on  hob.  corp»    American  Jurist,  No.  6.  p.  281. 
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ing  act  be  repealed,  ibis  revives  ibe  original  act^ 
ami  if  a  sutute  be  temporary,  and  limited  to  a  given 
number  of  years,  and  before  the  expiraiion  of  the 
lirne  it  be  conlinued  by  another  act,  it  was  formerly  a 
question  under  which  statute  acta  and  proceedings  were 
to  be  conaidrrcd  as  done.  In  the  case  of  The  Colifgc  of 
Physictaru,^  it  wafl  declared,  that  if  a  statute  be  limited 
to  seven  years,  and  afterwards  by  another  statute  be 
made  perpetual,  proceedings  ought  to  be  referred  to  the 
last  Btalule,  as  being  the  one  in  force.  But  this  decision 
was  erroneous,  and  contrary  to  what  had  been  said  by 
Fopham,  Ch.  J,,  in  Dingle^  v.  Moor,'  and  all  acts,  civil 
and  criminal,  are  to  be  charged  under  the  authority  of 
the  first  act.  Thus,  in  the  case  of  Rex  v.  Morgan,'  on 
an  indictment  for  perjury,  in  an  affidavit  to  hold  to  bail, 
it  was  laid  to  have  been  taken  by  virtue  of  the  statute  of 
12  Geo.  L,  which  was  a  temporary  law  for  five  years, 
and  which  was  afterwards,  and  before  the  expiration  of 
it,  continued  by  the  act  of  S  Geo.  IL,  with  some  alteia- 
tions.  Lord  Chief  Justice  Hardwicke  said,  thtO.  when 
an  act  was  continued  by  a  subsequent  act,  every  body 
was  estopped  to  say  the  first  act  was  not  in  force ;  and 
as  the  act  in  question  was  not  altered  in  respect  to  bail, 
the  ofience  was  properly  laid  to  have  been  done  against 
the  first  act  In  Skipman  t.  Heniest*  the  king's  bench 
held,  that  if  a  statute  be  permitted  even  to  expire,  and  be 
afterwards  revived  by  another  statute,  the  law  derives 
its  force  from  the  first  statute,  which  is  to  be  considered 
as  in  operation  by  means  of  revival.    If  however,  a  tera- 


>  S/wr.eSG.     Doov.  Naylar,2Siac*/.  A<I.JUii.3S.     M'Nair  t.  RagluiiJt 

I  Sad.  ^  Dn.  Eq.  Cm.  S35.  A  lUlute  in  Obia  of  Februarf  Htb,  1609,  ud 
of  niinaia  of  19th  Januuy,  13S6,  ulioliabed  Ihe  rule  of  Lhe  comnuni  Inr,  Uated 
in  tbe  luKl,  u  [o  the  cooitniciive  revival  of  lepealed  (DKiuet. 

^  Liltltltm'i  Rip.  S12. 

'  Cm.  EUx.  750. 

*  StT.  1066. 

•  4  TtT^Rtp-lOa. 
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porary  act  be  revived  after  it  has  expired,  the  interme- 
diate time  is  lost,  without  a  special  provision  reaching  to 
the  intermediate  time.* 

*Ifa  statute  inflicts  a  penalty  for  doing  an  act,  the  HG?  statiita 
penalty  implies  a  prohibition,  and  the  thing  is  unlaw- 
ful, though  there  be  no  prohibitory  words  in  the  statute. 
Lord  Holt,  in  Bartlett  v.  Vinerj^  applied  this  rule  to  the 
case  of  a  statute  inflicting  a  penalty  for  making  a  par- 
ticular contract,  such  as  a  simoniacal  or  usurious  contract ; 
and  he  held,  that  the  contract  was  void  under  the  statute, 
though  there  was  a  penalty  imposed  for  making  it.  The 
principle  is  now  setded,  that  the  statutory  prohibition  is 
equally  efficacious,  and  the  illegality  of  a  breach  of  the 
statute  the  same,  whether  a  thing  be  prohibited  absolute- 
ly or  only  under  a  penalty .«  The  New-York  Revised 
StattUeSj^  make  the  doing  an  act  contrary  to  a  statute 
prohibition  a  misdemeanor,  though  no  penalty  be  im- 
posed. Whether  any  other  punishment  can  be  inflicted 
than  the  penalty  given  by  the  statute,  has  been  made  a 
serious  question.  The  court  of  K.  B.,  in  Rex  v.  Robinr 
sofiy^  Isdd  down  this  distinction,  that  where  a  statute  crea- 
ted a  new  ofience,  by  making  unlawful  what  was  lawful 


■  Statutes  are  not  considered  to  be  repealed  by  implication,  unless  the  repugn 
nancy  between  the  new  provision  and  a  former  statute  be  plain  and  unavoidable. 
Foster's  case,  11  Co.  56.  63.  a.  1  RoL  Rep,  91.  10  Mod,  Rep.  118.  arg. 
Bacon^s  Abr.  tit.  Statute,  D. 

»»  CarfA.  251.    Skinner,  ^fH^. 

«  Beasley  y.  Bignold,  5  BarTMO.  4*  Aid.  835.  The  State  v.  Fletcher,  5  New- 
Hamp.  Rep.  257.  Every  statute  made  to  redress  an  injury,  grievance,  or  mis- 
chief, gives  an  action  to  the  party  aggrieved,  either  expressly  or  by  implication. 
Van  Hook  v.  Whitlock,  2  Edward*'  V.  C.  Rep.  304.  Affirmatives  in  statutes 
that  introduce  a  new  rule,  imply  a  negative  of  all  that  is  not  within  the  purview. 
Hob.  Rep.  298.  And  when  a  statute  limits  a  thing  to  be  done  in  a  poiticular 
form,  it  includes  in  itself  a  negative,  viz:  that  it  shall  not  be  done  otherwise. 
Plowd.  206.  b.  Affirmative  words  in  a  statute  do  sometimes  imply  a  negative 
of  what  is  not  affirmed,  as  strongly  as  if  expressed.  Nott,  J.,  in  Cohen  v.  Hoff, 
2  Tredway't  Rep.  661. 

^  Vol.  ii.  p.  696.  sec.  39. 

•  2  Burr.  799. 
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before,  and  prescribed  a  particular  sanction,  it  must  be 
pursued,  and  none  other;  but  where  the  offence  was 
punishable  at  common  law,  and  the  statute  prescribed  a 
particular  remedy,  the  sanction  was  cumulative,  and  did 
not  tnke  away  llie  common  law  pmiisbment,  and  either 
remedy  might  be  pursued.  The  same  distinction  had 
been  declared  long  before ;'  and  tlie  proper  inquiry  in 
such  cases  is,  was  the  doing  of  the  thing,  for  which  the 
penalty  is  inflicted,  lawful  or  unlawful,  before  the  passing 
of  the  statute  ?  If  it  was  no  offence  before,  the  par^ 
offending  is  liable  to  the  penalty,  and  to  nothing  else. 
The  distinction  between  statutoiy  offences,  which  are 
mcJa  prohihifa  only,  or  mala  in  sc,  is  now  exploded, 
•46S  and  a  breach  of  the  statute  law,  in  either  'case,  is 
equally  unlawful,  and  equally  a  breach  of  duty  ; 
and  no  agreement,  founded  on  the  contemplation  of  either 
class  of  offences,  will  be  enforced  at  law  or  ia  equity.^ 

There  are  a  number  of  other  rules,  of  minor  import- 
ance, relative  to  the  construction  of  statutes,  and  it  will 
be  sufficient  to  observe,  generally,  that  the  great  object 
of  the  maxims  of  interpretation  is,  to  discover  the  true 
intention  of  the  law ;  and  whenever  that  intention  can 
be  indubitably  ascertained,  and  it  be  not  a  violation  of 
constitutional  right,  the  courts  are  bound  to  obey  it,  what- 
ever maybe  their  opinion  of  its  wisdom  or  policy."  But 
it  would  be  quite  visionary  to  expect,  in  any  code  of 
statute  law,  such  precision  of  thought  and  perspicuity  of 
language,  as  to  preclude  all  uncertainly  as  to  the  mean- 


»  Castle's  ewe,  Cro,  J.  6«.     Rcgina  v.  Wigg.  2  Sclk.  460. 

'  Auboit  V.  Maie,  2  Boi.  ^  PuUer,  371.  Caimoa  t.  BiTCe,  3  Bantm.  ^ 
Aid.  179.     Diuiiels  ex  partt,  14  Veiey,  191. 

'  Qiidfiet  in  verliii  nulla  at  an/nguitai,  ibi  nitUa  apetUio  contra  f«rj« 
exprtuafienda  tsl.  The  Englith  judgei  haye  frequently  obterred,  in  aniwcr 
to  the  rctnuli  that  the  iFgisl&tute  moant  ao  and  lo,  that  ibey  in  ihst  oue  ham 
not  BO  eiprpsAcd  [bemN-Ln-<,  and  therefore  the  maiim  applied,  ifatd  vetiat  kob 
dixit.  "Where  I  find  the  woidi  of  a  Btatuta  perfectly  clear,  I  ihall  adhere 
to  the  wmda,"  Mtd  DenniBii,  Ch.  J.,  ia4  ^eviJ  4- ifowitRf •  ^^' 
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ing,  and  exempt  the  community  from  the  evils  of  vexa- 
tious doubts  and  litigious  interpretations.  Lord  Coke 
crmplained*  that  in  his  day  great  questions  had  often- 
times arisen  ^^  upon  acts  of  parhament,  overladen  with 
provisoes  and  additions,  and  many  times  on  a  sudden 
penned  or  corrected,  by  men  of  none,  or  very  little  judg- 
ment in  law." 

Various  and  discordant  readings,  glosses,  and  com- 
mentaries, win  inevitably  arise  in  the  progress  of  time, 
and,  perhaps,  as  often  from  the  want  of  skill  and  talent 
in  those  who  comment,  as  in  those  who  make  the  law. 
Though  the  French  codes,  digested  under  the  revoluticxi- 
ary  authority,  are  distinguished  for  sententious  brevity, 
there  are  numerous  volumes  of  French  reports  already 
extant,  upon  doubtful  and  diflScult  questions,  arising  with- 
in a  few  years  after  those  codes  were  promulgated.** 

•The  Emperor  Justinian,  in  one  of  the  edicts  •469 
which  he  published  in  confirmation  of  the  authority 
of  the  Pandects,  and  prefixed  to  that  work,  expressly 
prohibited  the  civilians  of  his  time,  and  those  of  all  future 
ages,  from  writing  any  commentary  upon  his  laws.*     The 


•  Pref.  to  2  Co, 

^  The  Journal  du  Palais,  presentant  la  Jurisprudence  de  la  Cour  de  Ca*- 
tattortf  el  dcs  Coun  Royales,  tur  ^application  de  tout  leg  Codes  Francois  aux 
questions  douteuses  et  difficiles,  had  amuunted,  id  1818,  to  fifly  volumes  and  up- 
wards. From  the  time  of  the  French  revolution,  down  to  1828,  there  were  100 
volumes  of  statutory  law  made  in  France. 

«  Secunda  Prccfatio  Digestorumy  sec.  21.  In  imitation  of  Justinian,  the 
king  of  Bavaria,  by  his  royal  mandate  of  October  19th,  1813,  prohibited  the  pub- 
lishing of  any  commentaries  on  his  penal  code,  by  officers  of  state  or  private  scho- 
lars. The  code  of  Frederick  II.  of  Prussia,  referred  all  dubious  constructions  of 
the  law  to  the  interpretation  of  a  law  committee,  and  the  professors  of  law  were 
not  allowed  to  lecture  on  the  code.  Doctor  Lieber  says,  that  M.  de  Savigny  was 
the  first  Prussian  jurist  who  delivered  lectures  on  that  code,  and  he  justly  observe* 
that  interpretation  cannot  be  dispensed  with  wherever  human  language  is  used, 
except  in  mathematics.  The  necessity  of  it  lies  in  the  nature  of  things,  of  our 
mind,  and  of  our  language.  No  code  can  provide  for  all  specific  cases,  or  be  so 
constructed  as  to  close  all  further  inquiry.  In  France,  Bavaria,  Austria,  Prus- 
sia, &c.,  some  authority  is  always  designated,  fi-om  which,  in  doubtful  cases,  ex- 
planations shall  be  obtained ;  and  in  France  and  Prussia,  many  large  volumes  of 
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history  of  Justinian's  reign  shows  the  folly  and  absotdity 
of  ibis  attempt  to  bar  all  future  innovation.  Greawr 
cbangcs  look  place  in  a  few  years  in  the  laws  and  jurisf- 
prudence  of  Justinian,  said  Montesquieu,  than  in  the  three 
hundred  years  of  the  French  monarchy  immediately  pre- 
ceding his  time;  and  those  changes  were  so  incessant 
and  so  triding,  that  the  inconstancy  of  the  emperor  can 
only  be  explained  by  having  recourse  to  the  secret  bisfory 
of  I'rocopius,  where  he  is  charged  widi  having  sold 
equally  his  judgments  and  his  laws.* 


oddiLioiu  DDd  explaiKiiani  have  been  officUIl}'  pnbliibed  and  nddri  lo  iheir  oode^ 
S™  t.tg»t  and  PaltUcai  HermnnHtt,  Bj  Pnaeii  Litbtr.  Sd  B(Ut  Hoticn, 
inS!),  j>,  40 — (a,  mid  <grhkh  U  B  tnaiite  replete  wlih  aeaanW  lei^i.,  am]  clew 
■nd  HHind  prinnpln  of  iWerprFUIian,  applicalilD  tu  tho  datKaoTtbo  Uw^Wsr, 
■ml  Ihn  fecwDu  of  jurupniciDDfe. 

•  rTranieUT  dti  Rtmiaiiu  el  Itur  Decadnct,  c.  20. 


Lecture  xxi. 

OF   REPORTS   OP   JUDICIAL   DECISIONS. 

Having  considered  the  nature  and  force  of  written 
law,  and  the  general  rules  which  are  applied  to  the  inter- 
pretation of  statutes,  we  are  next  to  consider  the  charac- 
ter of  unwritten,  or  common  law,  and  the  evidence  by 
which  its  existence  is  duly  ascertained. 

The  common  law  includes  those  principles,  usages, 
and  rules  of  action,  applicable  to  the  government  and 
security  of  person  and  property,  which  do  not-  rest  for 
their  authority  upon  any  express  and  positive  declaration 
of  the  will  of  the  legislature.  According  to  the  observa- 
tion of  an  ertiinent  English  judge,*  statute  law  is  the  will 
of  the  legislature  in  writing,  and  the  common  law  is 
nothing  but  statutes  worn  out  by  time ;  and  all  the  law 
began  by  the  consent  of  the  legislature. 

This  is  laying  down  the  origin  of  the  common  law 
rather  too  strictly.  A  great  proportion  of  the  rules  and  ^f^^^^l 
maxims  which  Constitute  the  immense  code  of  the  com-**''* 
mon  law,  grew  into  use  by  gradual  adoption,  and  re- 
ceived, from  time  to  time,  the  sanction  of  the  courts  of 
justice,  without  any  legislative  act  or  interference.  It 
tvas  the  application  of  the  dictates  of  natural  justice,  atid 
of  cultivated  reason,  to  particular  cases.  In  the  just 
language  of  Sir  Matthew  Hale,^  the  common  law  of  Eng- 
land is  "not  the  product  of  the  wisdom  of  some  one  man, 
or  society  of  men,  in  any  one  age  ;  but  of  the  wisdom, 


•  Lord  Chief  Justice  Wilmot,  2  WiU.  Rep,  348.  351. 
^  Preface  to  RoUe't  Abridgment. 


"wtnecessaril, 


common  j„,u-„ 
»M  coaprehen 
"""  meet  wiu, 

"'jdomaodp™, 
™  wconvenien, 

'"<'  Mperience.". 

""«*•  '^  receiw 
courts;  it  J,  „ 

'*'  "ever 

'-beenreco^f^ 
V  the  const,t„tioa, 
•'"sey  and  Maryiar 
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courts  of  justice,  or  declared  by  statute,  with  the  like 
mndificaiioQS,  as  the  law  of  the  land  in  every 
•state.  It  was  imported  by  our  colonial  ancestors,  •ITS 
as  far  as  it  was  applicable,  and  was  sanctioned  by 
royal  charters  and  colonial  statutes.*  It  is  also  the  eetab* 
lished  doctrine,  that  Ec^lish  statutes,  passed  before  the 
emigration  of  our  ancestors,  and  applicable  to  our  situa- 
tion, and  in  aaiendment  of  the  law,  constitute  a  pert  of 
the  common  law  of  this  country." 


>  riiJen^d,  p.  343,34a,aDddRopini«uarJudgeChase,in  theeweoTlbe 
United  SEUea  v.  WomU,  3  DaUiu,  894 ;  and  of  M'Kcon,  Ch.  J.,  io  Morria  v. 
Vuideron,  and  Sespublica  v.  LongchampB,  1  Dailat,  67,  111.  Slalulti  of 
FtnatylvaHia,  1718, 1777.  Last  0/  Vermont,  ih.  6.  p.  57.  Statute  oj  t/orlli 
Carolina,  177B,cb.  5.  Panon,  Ch.  J.,  in  CoinmonwpBlih  v.  Kaowlton,  2  Man. 
R.  53).  Storj,  J.,  in  Town  of  Pawlel  ».  Claik,  9  Cranch.  333.  State  v. 
Buchnnmi,  5  Harrii  ^  JnUt.  355,  6.  Buchanan,  Cb.  .1.,— McLsam  v.  McLel- 
\m,  10  Ftttri  O.  S.  Rtp.  631.  635.  The  coMtitution  of  Naw-York,  of  ITTT, 
declared  thai  such  pans  of  ibe  cummon  law  uf  Kngland,  and  of  ilie  atatute  law 
of  England  and  Gnvi  Brimin,  aa  logelher  wiib  ibe  aclj  of  ihe  coloDia]  legislature, 
formed  Ihe  biw  of  the  colony  on  the  Iffth  of  April,  1775,  should  continue  to  be 
ibe  lew  of  tbe  Mats  wlject,  &c.  So  tho  comnHm  lav  tnd  atatule  law  of  Eng- 
land, were  referml  loin  Miiiouri  by  the  siaiute  of  14th  January,  1316,  as  part 
of  the  known  and  eiiaiing  law  of  the  territory,  ao  far  aa  the  siune  wna  contiatent 
with  the  law  of  the  lertiioty,  and  which,  in  a  modified  degree,  was  the  Sponiib 
law.  The  common  and  atacuto  lew  of  England,  piior  to  the  fourth  yearof  Jamea 
I.,  and  of  a  e(i«ral  nnturo,  wero  adopted  by  the  convcution  of  Virginia  in  1776; 
and  in  1795  and  1B05,  by  ibe  government  of  Ohio.  Itst  the  Ohio  atalute  nai 
npnied  in  1306.  In  tho  Rtvitei  Statatit  of  lUinoit,  published  in  IB39,  it 
was  declared,  that  the  common  law  of  F^ngbmd,  and  Lnglish  atatutei  of  a  general 
nature  made  in  aid  of  iti  prior  to  the  fburtb'^ear  of  James  I.,  with  the  ejiceptiob 
of  ihoae  concerning  usury,  wore  to  be  rules  of  decision  until  repealed.  la  IB  16f 
the  commoD  law  was  adapted  by  statute  in  the  state  of  Indiana,  and  in  1S35  in 
Missouri,  under  (be  sanie  litnicationa ;  and  it  ia  uodersiood,  that  the  common  law 
and  tbe  stntuie  law  of  England,  down  to  the  year  1776,  and  applicable  la  ibeir 
constitution  and  circumilucet,  are  the  law  io  the  states  of  Missisaippi  and 
Georgia.  In  tho  IsIIer  state  tbe  aatne  was  declared  to  be  ia  force  by  the  statute 
of  February  aStb,  17a*. 

»  Patterson  1.  Winn,  5  Ptlert'  V.  S.  Rep.  233.  Sockeli  v.  Sncketl,  3  Pick. 
Rip.  309.  Opinion  of  Cranch,  Ch.  J.,in  the  case  tx  parte  Watitint,  7  Feter^ 
U.  S.  Rep.  App.  p.  976.  7.  Bogatdua  v.  Trinity  Church,  4  Paigt'i  Rep.  198. 
Tbn  heirs  of  tieianl  v.  The  city  of  Philadelphia,  i  RawU,  333,  Gibson,  Ch.  J. 
The  congress  of  1774  claimed  to  bo  entitled  to  the  benefit,  not  only  of  the  ccan- 
mon  law  of  Ejigland,  bot  of  such  of  the  English  statutes  as  existed  at  tbe  time 
of  tbeir  colonuation,  and  which  they  h&d  by  experience  respectively  found  to  be 
applicable  10  their  seveikl  local  and  other  djcutnatances.    JenrnaU^  CBitgTliM, 
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« 

Frnttofad.  The  bcst  evidence  of  the  common  law  is  to  be  found 
iwAg  «Mw--|^  ^jjg  decisions  of  the  courts  of  justice,  contained  in  nu- 
merous volumes  of  reports,  and  in  the  treatises  and  di- 
gests of  learned  men,  which  have  been  multiplying  from 
the  earliest  periods  of  the  English  historj  down  to  the 
present  time.  The  reports  of  judicial  decisions  contain 
the  most  certain  evidence,  and  the  most  authoritative  and 
precise  application  of  the  rules  of  common  law.  Adjudged 
cases  become  precedents  for  future  cases  resting  upon 
analogous  facts,  and  brought  within  the  same  reason; 
and  the  diligence  of  counsel,  and  the  labour  of  judges, 
are  constantly  required,  in  the  study  of  the  reports,  in 
order  to  understand  accurately  their  import,^  and  the 
principles  they  establish.  But  to  attain  a  competent 
knowledge  of  the  common  law  in  all  its  branches,  has 
now  become  a  very  serious  undertaking,  and  it  requires 
steady  and  lasting  perseverance,  in  consequence  of  the 
number  of  books  which  beset  and  encumber  the 
♦474  path  of  the  student.*    •The  grievance  is  constantly 


October  14th,  1774.  This  waS  only  declaratory  of  the  principle  in  the  En^Ksh 
law,  that  English  subjects  going  to  a  new  and  uninhabited  country,  carry  with 
them,  as  their  birthright,  the  laws  of  England,  existing  when  the  colonixaticm 
takes  place.  Blankard  v.  Galdy,  2  Salk.  Rep.  411.  The  decision  of  the  lords 
of  the  privy  council,  2  P.  Wm.  75.  Dutton  v.  Howell,  fi^Aoir.  Pari.  Ca.  31,  32. 
1  Black.  Com.  107.  See  also  Commonwealth  v.  Leach,  1  Mass.  Rep.  60. 
Same  v.  Knowlton,  2  Ibid.  534.  The  rule  is  different  upon  the  conquest  of  a 
totmtry;  the  conqueror  may  deal  with  the  inhabitants  and  give  them  what  laws 
he  pleases,  but  imtil  an  alteration  be  made,  the  former  laws  continue.  Ca]\'in*s 
6ase,  7  Co.  17.  The  civil  code  of  Louisiana,  art.  3521,  and  the  statute  of  that 
state  of  1828,  repealed  the  Spanish,  Roman  and  French  laws  in  force  when 
Louisiana  was  ceded  to  the  United  States.  But  it  was  held  in  Reynolds  t. 
Swain,  13  Louisiana  Rep.  193,  that  this  repeal  only  extended  to  the  positive, 
written  or  statute  laws  of  those  nations,  introductoiy  of  a  new  rule,  and  not  to 
those  which  were  merely  declaratory ;  and  that  it  was  not  intended  to  abrogate 
those  principles  of  law  which  had  been  established  or  settled  by  the  decisions 
of  the  courts  of  justice.  It  was  therefore  the  daily  practice,  in  the  courts  of 
Louisiana,  to  resort  to  the  laws  of  Rome  and  France,  and  the  commentaries  <m 
those  laws,  for  the  elucidation  of  principles  applicable  to  analogous  casos. 

'  The  number  of  volumes  of  English  reports,  exclusive  of  reports  relating  to 
the  courts  of  admiralty,  elections,  settlement  cases,  and  Irish  reports,  amount 
(1826)  to  364,  and  to  render  their  contenu  accessible,  the  digested  indexes  of  the 
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growing,  for  the  number  of  periodical  la#  reports 
^  and  treatises  which  issue  from  the  English  and  American 
press,  is  continually  increasing ;  and  if  we  wish  to  receive 
assistance  from  the  commercial  system  of  other  nations, 
and  to  become  acquainted  with  the  principles  of  the  Ro- 
man law,  as  received  and  adopted  in  continental  Europe, 
we  are  still  in  greater  danger  of  being  confounded,  and 
of  having  our  foMitude  subdued,  by  the  immensi^  and 
variety  of  the  labours  of  the  civilians.*  It  is  necessary 
that  the  student  should  exercise  much  discretion  and  skill, 
in  the  selection  of  the  books  which  he  is  to  peruse.  To 
encounter  the  whole  mtiss  of  law  publications  in  succes- 
sion, if  practicable,  would  be  a  melancholy  waste  or  mis- 
application of  strength  and  time. 

'Lord  Bacon,  in  the  aphorisms  annexed  to  his  *476 
treatise  De  augmaUu  Scimtiaram,  speaks  of  the  ne- 
cessity of  a  revision  and  digest  of  the  law,  in  order  to  re- 
store it  to  a  sound  and  proBtable  state,  whenever  there 
has  arisen  a  vast  accumidation  of  volumes,  throwing  the 
system  into  confusion  and  uncertainty.     The  evils  result- 

modein  leporti  imouut  to  33  votonxM.  The  text  boolu,  or  ireiUUH,  ammuii  10 
184  volumeB,  Bnd  ibe  digeit*  and  (bridginenu  to  67  volumei,  makiiig  is  iha 
whole  n  copioua  libnrj  of  S4S  voliunH,  In  uddidon  to  the  lOtute  law.  See 
Humfkrey  on  Rtai  Preptriy,  p.  163.  To  tluM  we  may  add  upwirdi  of  SOO 
Tolumei  of  AmericsD  reporu,  tieuiiei,  and  digeili. 

>  M.  Camiu  annexed  to  bii  Ltllrtt  ner  la  Prafeiiiett  tAvocat,  a  catalofne 
of  telect  bookf  for  a  lavyer't  IUkbi^,  which  he  deemed  the  mott  lueful  to  poeiOH 
and  undentandi  and  that  ealaloKue,  in  the  editkn  of  I77S,  included  near  SOOO 
Totume*,  and  tnaitj  of  them  pondennu  foliot,  aDd  not  one  of  ibem  had  any  thiif 
to  do  with  the  Engliih  ttatuiaar  common  law.  It  i>  now  ■  complaint  in  Fiance, 
that  the  crowd  of  reponaof  decidoni  enciuqber  thelawlibmiei;  and  M.  Dupin, 
vtiutJariipTudeneedaATTett,  edit.  1823,  alludea  to  the  immeniity  ofiuch  eol- 
loctioiia,  and  the  great  abuHt  to  which  that  tpeciei  of  juriflprudence  ii  subject. 
Hi)  select  law  libraiy,  for  the  UM  of  lav  Mudenu  and  young adrocalei,  coolaioed 
343  volumes.  One  gnat  abuae  in  the  pnctice  of  repotting  ii,  thai  there  i*  do 
yeiy careful  selection  ofdecinoni  which  are  only  woithy  to  he  reported,  but  eroiy  ad- 
judication, though  upon  common.pl4ce  leemiibg,  aod  upon  pcnnts  which  have  bees 
again  and  again  decided,  is  usually  given  in  one  promiscuouB  mau.  Lord  BacoOj 
in  his  propositioti  for  the  amendmenl  of  the  law,  wisely  neommended  "  that  kit- 
metifma,  aa  Jawiman  caDad  them,  tbw  i>i  caaea  marely  of  iteratlna  and  taped- 
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ing  from  an  indigestible  heap  of  laws,  and  legal  authori- 
ties, are  great  and  manifest.  They  destroy  the  certainty 
of  the  law,  and  promote  Utigation,  delay,  and  subtilty. 
The  professors  of  the  law  cannot  affiird  the  expense  and 
time  necessary  to  collect  and  study  the  volumes,  and  they 
are  obliged  to  rely  too  much  on  the  second-hand  autho- 
rity of  Digests — ipse  advocatus^  cum  tot  libros  perkgere  et 
vincere  nan  possitj  compendia  aectatur^'-^i^ssa  fortout  aiiqm 
bona^  The  period  anticipated  by  Lord  Bacon  seems 
now  to  have  arrived.  The  spirit  of  the  present  age,  and 
the  cause  of  truth  and  justice,  require  more  simplicity  in 
the  system,  and  that  the  text  authorities  should  be  re- 
duced within  manageable  limits ;  and  a  new  digest  of 
the  whole  body  of  the  American  common  law,  upon  the 
excellent  model  of  Comyn's  Digest,  and  executed  by  a 
like  master  artist,  retaining  what  is  applicable,  and  re- 
jecting every  thing  that  is  obsolete  and  inapplicable  to  our 
institutions,  would  be  an  immense  pubUc  blessing. 

A  solemn  decison  upon  a  point  of  law,  arising  in  any 
given  case,  becomes  an  authority  in  a  like  case,  because 
it  is  the  highest  evidence  which  we  can  have  of  the  law 
applicable  to  the  subject,  and  the  judges  are  bound  to 
follow  that  decision  so  long  as  it  stands  unreversed,  un- 
less it  can  be  shown  that  the  law  was  misunderstood  or 
misapplied  in  that  particular  case.  If  a  decision  has 
been  made  upon  solemn  argument  and  mature  de- 
•476  Uberation,  the  presumption  is  in  •favour  of  its  cor- 
rectness ;  and  the  community  have  a  right  to 
regard  it  as  a  just  declaration  or  exposition  of  the  law, 
and  to  regulate  their  actions  and  contracts  by  it.  It 
would  therefore  be  extremely  inconvenient  to  the  public, 
if  precedents  were  not  duly  regarded,  and  pretty  im- 


'  Bacon's  Aphorisjns,  De  accumulationc  legum  nimiaf  Aph.  No.  53—58. 
Dc  novit  digestis  legum,  Aph.  No.  59-*-64.  De  scriptorikus  aulhtnUtU, 
Aph.  No.  78. 
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plicitly  followed.  It  is  by  the  notoriety  and  stability  of 
such  rules,  that  professional  men  can  give  safe  Eidvice  to 
those  who  consult  them  ;  and  people  in  general  can  ven" 
ture  with  confidence  to  buy  and  to  trust,  and  to  deal 
with  each  other.'  If  judicial  decisions  were  tobe  lightly 
disregarded,  we  should  disturb  and  unsettle  the  great 
land-marks  of  property.  When  a  rule  has  been  once 
dehberately  adopted  and  declared,  it  ought  not  to  be 
disturbed,  unless  by  a  court  of  appeal  or  review,  and 
never  by  the  same  courts  except  for  very  cogent  reasons, 
and  upon  a  clear  manifestation  of  error ;  and  if  the  prac-' 
tice  were  otherwise,  it  would  be  leaving  us  in  a  state  of 
perplexing  uncertainty  as  to  the  law.""  The  language  of 
Sir  William  Jones'  is  exceedingly  forcible  on  this  point< 
"  No  man,"  says  he,  "  who'  is  not  a  lawyer,  would 
ever  know  how  to  act;  and  no  man  who  is  a  lawyer 
would,  in  many  instances,  know  what  to  advise,  unless 
courts  were  bound  by  anthorily  as  firmly  as  the  Pagan 
deities  were  supposed  to  be  boand  by  the  decrees  of 
fete." 

Throughout  the  whole  period  of  the  Year  Books,  from 
the  reign  of  Edward  III.  to  that  of  Henry  VII.  the  judges 
were  incessandy  urging  the  aacredness  of  precedents, 
and  that  a  counsellor  was  not  to  be  heard  who  spoke 
f^inst  them,  and  that  they  ought  to  judge  as  the  ancient 
sages  taught.  If  we  judge  against  former  precedents, 
aaid  Ch.  J.  Prisot,*  it  will  be  a  bad  example  to  the  bar- 
risters and  students  at  law,  and  they  will  not  give  any 
credit  to  the  books,  or  have  any  faith  in  them.  So  the 
court  of  lung's  bench  observed  in  the  time  of  James  !.,•' 
that  the  point  which  bad  been  often  adjudged 
•ought  to  rest  in  peace.    The  kiviolability  of  pre-  *^11 


•  16  JoKnt.  Etp.  405. 

•  Janet'  Eiiag  on  Bailment,  p.  46. 

•  Cm.  Jae.  527. 

Vol.  I.  * 
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court  of  law.  "  It  is  my  wish  and  my  comfort,"  said 
that  venerable  judge,  **  to  stand  super  antigtuis  mas. 
I  cannot  legislate,  but  by  my  •industry  I  can  dis-  •478 
cover  what  our  predecessors  have  done,  and  I  will 
tread  in  their  footsteps."  The  English  courts  seem  now 
to  consider  it  to  be  their  duty  to  adhere  to  the  authority 
of  adjudged  cases,  when  they  have  been  so  clearly,  and 
so  often,  or  so  long  established,  as  to  create  a  practical 
rule  of  property,  notwithstanding  they  may  feel  the  hard- 
ship, or  not  perceive  the  reasonableness  of  the  rule. 
There  is  great  wdght  in  the  maxim  of  Lord  Bacon,*  that 
(yptima  est  lex^  qu(B  mimmum  relinquit  arbitrio  judicis;  op^ 
timus  judeXf  qui  minimum  sibu  The  great  difficulty  as  toi 
cases,  consists  in  making  an  accurate  application  of  the 
general  j>rinciple  contained  in  them  to  new  cases,  present- 
ing a  change  of  circumstances.  If  the  analogy  be  imper- 
fect, the  application  may  be  erroneous.  The  expressions 
of  every  judg^  must  also  be  taken  with  reference  to  the 
case  on  which  he  decides  ;  we  must  look  to  the  principle 
of  the  decision,  and  not  to  the  manner  in  which  the  case 
is  argued  upon  the  bench,  otherwise  the  law  will  be 
thrown  into  extreme  confusion.^  The  exercise  of  sound 
judgment  is  as  necessary  in  the  use,  as  diligence  and 
learning  are  requisite  in  the  pursuit,  of  adjudged  cases.^ 
Considering  the  influence  of  manners  upon  law,  and 
the  force  of  opinion,  which  is  silently  and  almost  insen- 
sibly controlling  the  course  of  business  and  the  practice 


•  Baeov^M  Works,  vol.  vii.  p.  448,  Aphor.  46. 

^  Be^,  Ch.  J.,  2  Bing.  Rep.  229.    Marghall,  Ch.  J.,  6  WheatoHf  399. 

^  Af .  Dupin,  in  hia  Jurisprudence  det  Arrets,  has  given  ub  many  excellent 
rulett  and  observations,  on  the  value,  and  on  the  abuse  of  the  authority  of  report! 
of  judicial  decisions.  Ho  admits  the  force  of  them  when  connectly  stated,  and 
applied  with  discernment  and  sobrie^;  and  that  they  have  the  fiwce  of  law  when 
there  has  been  a  series  of  uniform  decisions  on  the  same  point,  because  they  then 
become  conclusive  evidence  of  the  law.  The  immense  coUection  by  M.  Merlin, 
in  his  Repertoire,  and  especially  in  hu  Questions  de  Droit,  he  would  say,  had 
the  stamp  of  Papinian,  if  it  were  permittid  to  compare  any  lawyer  to  Papinian. 
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of  the  Gourts,  it  is  impossible  that  the  fabric  of  our 
H79  jurisprudence  should  •not  exhibit  deep  traces  of  the 

progress  of  society,  as  well  as  of  the  footsteps  of 
time.  The  ancient  reporters  are  going  very  fast,  not 
only  out  of  use,  but  out  of  date,  and  almost  out  of  recol- 
lection. The  modem  reports,  and  the  latest  of  the  modem, 
axe  the  most  useful,  because  they  contain  the  last,  and, 
it  is  to  be  presumed,  the  most  correct  exposition  of  the 
law,  and  the  niost  judicious  application  of  abstract  and 
eternal  principles  of  right  to  the  refinements  of  property. 
They  are  likewise  accompanied  by  illustrations  best 
adapted  to  the  inquisitive  and  cultivated  reason  of  the 
present  age.  But  the  old  reporters  cannot  be  entirely 
neglected,  and  I  shall  devote  the  remainder  of  this  lec- 
ture to  a  short  historical  review  of  the  principal  reporters 
prior  to  the  present  times.  No  one  ought  to  read  a  book, 
said  M.  Lami,*  (and  the  remark  has  peculiar  application 
to  law  books,)  unless  he  knows  something  of  the  author, 
and  whep  he  wrote,  and  the  character  of  the  work,  aad 
the  character  of  the  edition. 

The  division  line  between  the  ancient  and  the  modem 
EngUsh  reports  may,  for  the  sake  of  convenient  arrange- 
ment, be  placed  at  the  revolution  in  the  yd^r  1688.  The 
distinction  between  the  old  and  new  law  seems  then  to  be 
more  distinctly  marked.  The  cumbersome  and  oppres- 
sive appendages  of  the  feudal  tenures  were  abolished  in 
the  reign  of  Charles  II.,  and  the  spirit  of  modem  improve- 
ment, and  of  commercial  policy,  began  then  to  be  more 
sensibly  felt,  and  more  actively  diffused.  The  appoint- 
ment of  that  great  aijd  honest  lawyer,  Lord  Holt,  to  the 
station  of  chief  justice  of  the  king's  bench,  gave  a  new 
tone  and  impulse  tp  the  vigoyr  of  the  common  law.  The 
despotism  of  the  Sti^arts  was  abolished  for  ever,  and  the 
civil  and  political  liberties  of  the  English  nation  were 


■  EniretienSt  tur  It  ScUncciy  et  tur  la  maiUfre  cTetudier, 
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more  explicitly  acknowledged  and  defined,  at  the  ac- 
cession of  the  house  of  Orange.    The  old  reporters 
•will  include  all  the  reports  from  the  Year  Books  'iSO 
down  to  that  period ;  and  we  will,  in  the  first  place, 
bestow  upon  those  of  them  which  are  the  most  distin- 
guished, a  cursory  glance  and  rapid  review. 

The  oldest  reports  extant  on  the  English  law,  are  the  Ymt 
Year  Books,  which  consist  of  eleven  parts  or  volumes, 
written  in  law  French,  and  extend  from  the  beginning  of 
the  reign  of  Edward  II.,  to  the  latter  end  of  the  reign  of 
Henry  VHI.,  a  period  of  about  two  hundred  years.  There 
are  a  few  broken  cases,  which  may  be  gleaned  from  the 
old  abridgments,  and  particularly  from  Fitzherbert,  which 
go  back  to  the  reign  of  Henry  HI.  The  Year  Books 
were  first  printed  in  the  reign  of  James  I.,  and  were 
again  printed  by  subscription  in  1679 ;  but  they  have 
never  been  translated,  and  they  are  not  worth  the  labour 
and  expense  either  of  a  new  edition  or  a  translation. 
The  substance  of  the  Year  Books  was  afterwards  in- 
cluded in  the  great  abridgments  of  Statham,  Fitzherbert, 
and  Brooke,  and  those  compilations  superseded,  in  acon- 
siderable  degree,  the  use  of  them.  The  Year  Books 
were  very  much  occupied  with  discussions  touching  the 
forms  of  writs,  and  the  pleadings  and  practice  in  real  ac- 
tions, which  have  gone  entirely  out  of  use.  In  a  late 
case  in  the  C.  B.  the  judges  spoke  with  some  sharpness 
of  reproof  against  going  back  to  the  Year  Books  in  search 
of  a  precedent  in  the  case  of  levying  a  fine.'  The  great 
authenticity  and  accuracy  of  the  Year  Books  arose  from 
the  manner  in  which  they  were  composed.  There  were 
four  reporters  appointed  to  that  duty,  and  they  had  a 
yearly  stipend  from  the  crown,  and  they  used  to  confer 
together,  and  the  reports  being  settled  by  so  many  per- 
sons of  approved  diligence  and  learning,  deservedly  car- 

■  3  TaaiU.  Rtp.  201. 
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ried  great  credit  with  them.^    But  so  great  have  beeo 
the  changes  since  the  feudal  ages,  in  the  character  of 

property,  the  business  of  civil  life,  and  the  practice 
*481  of  the  courts,  that  the  *mass  of  curious  learning  and 

technical  questions  contained  in  the  Year  Books» 
has  sunk  into  oblivion ;  and  it  will  be  no  cause  of  regret 
if  that  learning  be  destined  never  to  be  reclaimed.  The 
Year  Books  have  now  become  nearly  obsolete,  and  they 
are  valuable  only  to  the  antiquary  and  historian,  as  a 
faithful  portrait  of  ancient  customs  and  manners.** 
Dy^,  The  Year  Books  ended  in  the  reign  of  Henry  VllL, 
because  persons  were  no  longer  appointed  to  the  task  of 
reporting,  with  the  allowance  of  a  fixed  salary.  Private 
lawyers  then  undertook  the  business  of  reporting  for  their 
own  use,  or  for  the  purpose  of  pubUcation.  Many  English 
lawyers  have  regretted  that  the  practice  of  appointing 
public  reporters,  with  a  stipulated  compensation,  as  is 
now  the  American  practice,  was  not  continued,  as  it  would 
have  relieved  the  profession  from  many  hasty  and  inac- 
curate reports,  which  have  greatly  increased  the  uncer- 
tainty of  the  law.  The  reports  of  Dyer  relate  to  the 
reigns  of  Henry  VIIL,  Edward  VL,  Mary,  and  Elizabeth. 
They  have  always  been  held  in  high  estimation,  for  Dyer 
presided  as  chief  justice  in  the  C.  B.  for  upwards  of 
twenty  years,  and  was  distinguished  for  learning,  ability, 
and  firmness.  His  reports  were  afterwards  enriched  by 
marginal  notes  of  Chief  Justice  Treby,  and  which  are 
said  by  Mr.  Justice  Buller*  to  be  good  law.  The  work 
was  compiled  in  law  French,  and  published  in  an  English 
translation  in  1793,  with  the  notes, 
piowden.     Plowdcn's  Commentaries  embrace  the  same  period  as 


»  Preface  to  Piowden^ 8  ReporU. 

*»  In  1  Bamewall  4*  Cressicelly  410,  the  court  of  king's  bench  decide  a 
chiefly  upon  the  autliorily  of  a  citation  from  the  Year  Book  of  42  Edw.  III. ;  but 
Buch  a  reference  is  rare. 

«  3  Term  Rep.  84. 
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the  reports  of  Dyer.  They  bear  as  high  a  reputation  for 
accuracy  as  any  ancient  book  of  reports,  though  Lord 
Coke  said  he  had  discovered  four  cases  in  Plowden  which 
were  erroneous.*  Plowden  gives  the  pleadings  in 
those  cases  in  •which  judgment  was  entered ;  and  •482 
the  arguments  of  counsel,  and  the  decisions  on  the 
bench,  very  much  at  large.  They  were  first  published 
in  1578,  and  taken  originally,  as  he  says,  for  his  private 
use.  But  he  took  great  pains  in  rendering  his  work  ac- 
curate, and  he  reported  nothing  but  what  had  been  de- 
bated and  decided  upon  demurrer,  or  special  verdict ; 
and  his  reports  were  likewise  submitted  to  the  inspection 
of  the  sergeants  and  judges.  The  work  is,  therefore,  dis- 
tinguished for  its  authenticity  and  accuracy,  and  though 
not  of  so  dramatic  a  character  as  much  of  the  Year  Books, 
it  is  exceedingly  interesting  and  instructive,  by  the  evi- 
dence it  affords  of  the  extensive  learning,  sound  doctrine, 
and  logical  skill  of  the  ancient  English  bar. 

Lord  Coke's  Reports,  in  13  parts  or  volumes,  are  con-  coWi  Re- 
fined to  the  reigns  of  Elizabeth  and  James,  and  deserv-^"^ 
edly  stand  at  the  head  of  the  ancient  reports,  as  an  im- 
mense repository  of  common  law  learning.  The  first 
eleven  books  of  his  reports  contain  about  600  Qases, 
and  were  published  in  his  lifetime,  and  he  took  care  to 
report  and  publish  only  what  he  calls  leading  cases,  and 
conducive  to  the  public  quiet.  Lord  Bacon  said,  that 
had  it  not  been  for  Sir  Edward  Coke's  Reports,  the 
law  in  that  age  would  have  been  almost  like  a  ship  with-' 
out  ballast;  and  that  though  <Uhey  had  extrajudicial 
resolutions,  they  did  contain  infinite  good  decisions.'' 
Much  of  the  various  and  desultory  learning  in  these 
reports  is  law  to  this  day,  and  the  most  valuable  of  the 
cases  reported,  have  been  selected,  and  recommended  to 
the  attention  of  the  American  student,  by  Professor  HoflP' 
-—I'l      .<■'      ■  I  I  111,1.    i»i» 

»  Bacon's  Workti  vol.  tL  p.  122. 
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the  crowD ;  and  the  king  commanded  Lord  Coke  to  strike 
out  the  oflfensive  parts,  and  he  also  referred  the  work  to 
hisjudges  to  be  corrected.*  But  Lord  Coke  v^as  too  inde- 
pendent in  spirit,  and  be  had  too  high  a  regard  to  truth 
and  law,  to  gratify  the  king  on  this  subject ;  luid  he  was, 
for  this  emd  other  causes,  removed  from  the  office  of  chief  , 
justice  of  the  K.  B. 

Hobart's  reports  of  cases,  in  the  time  of  James  I.,  were  Hobm. 
printed  in  1646,  and  in  a  subsequent  age  they  were 
revised  'and  corrected  by  Lord  Chancellor  Not-  •484 
tingham.  Like  the  reports  of  Lord  Coke,  they  are 
defective  in  method  and  precision,  emd  are  replete  with 
copious  legal  discussions.  Hobart  was  chief  justice  of 
the  C.  B.,  and  a  great  lawyer.  Judge  Jenkins,  the 
contemporary  of  Coke  and  Hobart,  has  given  us,  in  the 
preface  to  his  reports,  an  exalted  eulogy  on  those  dis- 
tinguished men,  and  the  biographical  sketch  of  their 
characters  is  peculiarly  animated  and  lively.  Jenkins 
compiled  his  reports,  or  centuries,  (as  he  quaintly  terms 
them,)  during  the  tumult  of  the  civil  wars  under  Charles 
L  and  the  commonwealth ;  and  they  resemble  more  a 
digest  of  decisions  after  the  manner  of  Fitzherbert  and 
Brooke,  than  regular  reports  of  adjudged  cases.  From 
his  intemperate  language,  and  hard  fate,  it  is  evident  he 
was  a  zealous  royahst,  and  had  provoked  the  resentment 
of  his  enemies.  He  composed  his  work,  as  he  says, 
when  he  was  "  broken  with  old  age  and  confinement  in 
prison,  where  his  fellow  subjects,  grown  wild  with  rage, 
bad  detained  him  for  fifteen  years,  and  that  he  was  sur- 
rounded with  an  odious  multitude  of  barbajians."  He 
renders  a  just  tribute  of  veneration  to  the  memory  of 
Lord  Coke  and  Lord  Hobart,  as  two  men  who  had 
furnished  surprising  light  to  the  professors  of  the  law* 
They  were  judges  of  great  authority  and  dignity,  who, , 


•  Lord  Baton'i  tVorki,  vo).  yi,  p.  121.  Itt. 
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are  conSaed  to  decisions  in  the  K.  B.  for  the  space  of  six 
years,  between  the  18th  and  24th  years  of  the  reign  of 
Charless  II.,  and  contain  the  pleadings  and  entries  in  the 
cases  decided,  as  well  as  the  arguments  of  counsel,  and 
the  judgment  of  the  court.-  They  are  recommended  for 
the  accuracy  of  the  entries,  and  the  concise,  clear,  and 
pointed  method  of  decision  }  and  are  particularly  valua- 
ble to  the  practising  lawyer,  as  g,  book  of  precedents  as 
well  as  of  decisions.  They  have  always  been  esteemed 
the  most  accurate  and  valuable  reports  of  that  age,  and 
this  is  the  character  which  has  been  repeatedly  given  of 
them  by  the  judges  in  modem  times."  A  new  edition  of 
these  reports  was  published  in  1799  by  Sergeant  Wil- 
liams, with  very  copious  notes,  which,  in  many 
•instances,  arc  distinct  and  elaborate  essays  on  the  •48G 
subjects  of  which  they  treat.  Lord  Eldon  has  said, 
in  reference  to  this  edition,  that  to  any  one  in  a  judicial 
situation,  it  would  be  sufficiently  flattering  to  have  it  said 
of  him,  that  he  was  as  good  a  common  lawyer  as  Ser- 
geant Williams,  and  that  no  man  ever  lived,  to  whom 
the  character  of  a  great  common  lawyer  more  properly 
applied.  I  have  no  doubt  of  the  merit  of  the  edition,  and 
of  the  great  learning  of  the  editor.  The  authorities,  new 
and  old,  applicable  to  the  subject,  are  industriously  col- 
lected, and  methodically  arranged.  But  with  all  the 
praise  justly  due  to  the  edition,  it  is  liable  to  the  great 
objection  of  making  one  of  the  old  reporters  the  vehicle 
of  voluminous  dissertations.  They  introduce  perplexity  _ 
and  confusion  by  their  number  and  length.  If  such 
treatises  were  published  by  themselves,  the  student  would 
know  better  where  to  find  them ;  but  when  appended  to 
a  plain  reporter,  they  seem  to  be  out  of  place.  Notes 
would  appear  to  be  more  appropriate,  if  they  were  con- 
fined simply  and  drily  to  the  illustration  of  the  case  in 

»  3  Burr.  1730.    2  Bo..  *  FuO.  23. 
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the  text,  and,  to  show,  by  a  reference  to  other  decisions^ 
how  far  it  might  still  be  regarded  as  an  authority,  and 
when  and  where  it  had  been  confirmed,  or  questioned, 
or  extended,  or  restricted,  or  overruled.  The  conve- 
nience and  economy  of  the  profession  would  certainty  be 
well  consulted  by  this  course.  This  edition  of  Saunders 
so  far  surpasses  in  extent  and  variety  of  leamiDg,  the 
original  work,  as  to  become  a  new  woit  of  itself,  v^dt 
might  properly  be  denominated  Williams*  notes;  and 
the  venerable  simpUcity  of  the  reporter  is  obscured  and 
lost,  in  the  commentaries  of  the  annotator. 
Vftughan.  The  rcports  of  Chief  Justice  Vaughan  contain  some 
very  interesting  cases.  He  was  a  grave  and  excellent 
judge,  and  his  reports  consist  chiefly  of  his  own  arguments 
and  opinions,  delivered  while  he  was  chief  justice,  and 
they  are  distinguished  for  great  variety  of  learning.  The 
reports  of  Sir  Thomas  Jones,  who  was  also  chief  justice 

in  the  reign  of  Charles  11. ;  of  Sir  Creswell  Levinz, 
•487  who  was  a  judge  of  the  ♦C.  B. ;  of   Sir  Geffrey 

Palmer,  who  was  attorney  general  under  Charles 
n. ;  of  Lord  Chief  Justice  Pollexfen,  whose  reports  con- 
sist of  cases  argued  by  him  while  he  was  at  the  bar ; 
and  of  Sir  Wm.  Jones,  who  was  for  twenty-two  years  a 
judge,  are  aU  of  them  works  of  authority,  though,  a  con- 
siderable part  of  the  discussions  and  decisions  which  tbej 
record  ceases  at  this  day  to  excite  much  attention,  or  to 
be  very  applicable  to  the  new  and  varied  course  of  human 
Value  of  the  affairs.     And  indeed,  it  may  be  here  observed,  that  a 

a1(J  reports. 

very  large  proportion  of  the  matter  contained  in  the  old 
reporters,  prior  to  the  English  revolution,  has  become 
superseded,  and  is  now  cast  into  the  shade,  by  the  im- 
provement of  modem  times ;  by  the  disuse  of  real  actions, 
and  of  the  subtleties  of  special  pleadings  ;  by  the  culti- 
vation of  maritime  jurisprudence ;  by  the  growing  value 
and  variety  of  personal  contracts  ;  by  the  spirit  of  com- 
merce, and  the  enlargement  of  equity  jurisdiction ;  by 
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the  introduction  of  more  liberal  and  enlightened  views 
of  justice  and  public  policy  ;  and,  in  short,  by  the  study 
and  influence  of  the  civil  law. 

In  perusing  the  old  reports,  we  cannot  but  be  struck 
with  the  long,  laborious,  and  subtle  arguments,  and  the 
great  delay,  which  accompanied  the  investigation  of 
points  of  law.  Thus,  for  instance,  the  case  of  StoweU 
V.  Zouch,  in  Plowden,  was  argued  twice  in  the  C.  B., 
and  then  twice  in  the  exchequer  chamber,  before  all  the 
judges  in  England.  CalmtCs  case,  in  Coke,  was  argued 
6rst  at  the  bar  of  the  K.  B.  by  counsel,  then  in  the  ex- 
chequer chamber,  first  by  counsel,  and  then  by  all  the 
judges.  It  was  afterwards  argued  by  counsel  at  two 
diSerent  times,  and  then  by  all  the  judges  at  the  next 
term,  upon  four  diflerent  days ;  and  at  another  term 
thereafter,  by  all  the  judges  on  four  different  days.  So 
again,  in  Manby  and  Richards  v.  Scott,  in  Levinz,  the  case 
was  argued  at  the  bar  three  several  times,  by  distinct 
counsel  each  time,  and  afterwards  by  all  the  judges  at 
the  bench.  It  was  quite  common  in  former  times  to  have 
a  case  spoken  to  at  two,  and  three,  and  four  several  times, 
and  each  time  at  a  diflerent  term,  before  judgment 
was  rendered.  In  'Lord  Chief  Justice  Willes'  •4SS 
Reports,  in  the  reign  of  George  IL,  we  find  a  case 
which  was  argued  five  times,  and  at  five  distinct  terms, 
and  the  judgment  was  not  rendered  until  the  space  of 
five  years  had  elapsed  from  the  first  argument  It  was 
not  until  the  time  of  Lord  Mansfield,  that  such  repeated 
arguments  were  disused,  and  great  despatch  and  unex- 
ampled facility  and  vigour  given  to  the  administration  of 
justice.  There  were  &ome  advantages  attending  re- 
peated discussions,  which  served  as  a  compensation  (or 
the  delay  and  expense  attending  ihem.  They  tended  to 
dissipate  shadows  and  doubts,  and  to  unite  the  opinions 
on  the  bench,  and  prevent  that  constant  division  among 
the  judges,  which  has  much  weakened  the  authority  of 
Bome  of  our  American  courts. 
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the  common  law,  as  received  and  modified  in  reference 
to  the  genius  of  our  institutions.  By  that  law  we  are 
governed  and  protected,  and  it  cannot  but  awaken  a  cor- 
respondent attachment.  But  I  need  not  undertake  the 
invidious  task  of  selection  and  discrimination  among  the 
numerous  volumes  of  the  reports  of  American  decisions. 
Their  relative  character  must  be  familiar  to  the  profession, 
and  it  will  be  sufficient  to  advise  the  student  to  examine 
thoroughly,  and  to  obtain  the  mastery  of  the  principles  of 
law,  as  expounded  and  declared  by  our  more  important 
tribunals,  whether  they  be  of  federal  or  of  state  jurisdiction. 
We  have  hitherto  confined  our  attention  to  the  reports 
ofcasesinthe  courts  of  common  law.  But  the  system 
of  equity  is  equally  to  be  found  embodied  in  the  reports 
of  adjudged  cases ;  and  the  rules  and  usages  of  the  court 
of  chancery  are  as  fixed  as  those  which  govern  other  , 
tribunals.  Theyhavebeen  regardedasakindof second-  ** 
ary  common  law,  framed  or  promulgated  by  the  court  of 
chancery  within  the  two  last  centuries.  That  court  is 
as  much  bound  as  a  court  of  law,  by  a  series  of  decisions, 
applicable  to  the  case,  and  establishing  a  rule.  It  has 
no  discretionary  power  over  principles  and  established 
precedents  ;  and  chancery  has  grown  to  be  a  jurisdiction 
of  so  much  strict  technical  rule,  that  it  is  said  by  a  dis- 
tinguished writer  on  equity  doctrines,  that  there  are  now 
many  settled  rules  of  equity  which  require  to  be  modera- 
ted by  the  rules  of  good  conscience,  as  much  as  the  most 

rigorous  rules  of  law  did,  before  the  chancellors 
•490  interfered   on    equitable   •grounds.'     A   court  of 

equity  becomes,  in  the  lapse  of  time,  by  gradual 
and  almost  imperceptible  degrees,  a  court  of  strict  tech- 
nical jurisprudence,  like  a  court  of  law.  The  binding 
nature  of  precedents  in  a  court  of  equity  was  felt  and  ac- 
knowledged by  Lord  Keeper  Bridgman,  in  the  reign  of 

■  Sugdm'i  iMtert  to  a  Man  i^  FreptTty,  p.  4. 
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Oioxles  II.;*  nnd  in  the  case  of  The  Earl  of  Montagtu  v. 
JLoni  Biilh,*'  soon  after  the  revolution,  Lord  Chief  Juelica  ] 
Trcby,  who  sut  for  ihe  Lord  Cliancellor,  declared,  that 
the  court  of  chancery  woa  limiletl  by  the  precedents  and 
practice  of  former  times,  nnd  that  it  was  dangerous  to 
extend  its  authority  further.  At  this  day,  justice  is  ad- 
ministered in  ii  court  ofequity  upon  as  fixed  and  certain  i 
principles  as  in  a  court  of  law ;  and  Lord  Eldon  has  se*  | 
cured  to  )iimse]f  a  tide  to  the  reverence  of  his  countrymen, 
for  resisting  the  temptation  so  often  pressed  upon  him» 
to  make  principles  and  precedents  bend  to  tlie  hardship 
of  a  particular  case.  In  this  country  it  is  at  least  as  im- 
portant as  in  any  other,  that  the  administration  of  justice, 
both  legal  and  equitable,  should  be  stable  and  uniibrm; 
and  especially  if  there  be  any  weight  in  the  opinion  of  an 
ancient  English  lawyer,  that  "variety  of  judgments,  and 
noveltyof  opinions,  were  the  two  plagues  of  a  cnninoQ- 
wcalth."' 

We  have  no  reports  of  chancery  decisions  until  sub- 
sequent  to  the  time  of  Lord  Bacon.  Anciently,  the 
court  of  chancery  administered  justice  according  to  what 
appeared  to  be  the  dictate  of  conscience  as  applied  to 
the  case,  without  any  regard  to  law  or  rule ;  and  great 
inconvenience  and  mischief  must  have  been  produced  in 
the  infancy  of  the  court,  by  reason  of  the  uncertain^ 
and  inconsistency  of  its  decisions,  flowing  from  the  want 
of  settled  principles.     The  jurisdiction  of  the  court  was 

greatly  enlarged  in  the  time  of  Cardinal  Wolsey, 
•491   who  was  chancellor  under  Henry  VIH. ;  "and  he 

maintained  his  equitable  jurisdiction  with  a  high 
hand,  and  exercised  his  authority  over  every  thing  which 
could  be  a  subject  of  judicial  iijquiry,  and  decided  mth 
very  htUe  regard  to  the  common  law.  This  conduct  in 
his  judicial  capacity  was  one  of  the  grounds  of  accusa- 

'\U9i.S^axa.        >- 3  C*.  Cot.  95.         '  Prff.loJnkiiu'CeiUimtM. 


Lee.  XXI.]  MUNICIPAL  LAW.  491 

tion  against  him  Ti^hen  he  was  impeached.  Under  his 
successor,  Sir  Thomas  More,  who  was  the  first  chancel- 
lor that  ever  had  the  requisite  legal  education,  business 
rose  again  with  rapidity,  and  to  such  extent  as  to  require 
the  assistance  of  a  master  of  the  rolls.  He  allowed  in- 
junctions so  freely,  as  to  displease  the  common  law 
judges,  though  he  acted  always  with  great  ability  and 
integrity.*  To  show  how  wonderfully  business  in  chan- 
cery had  increased  by  the  time  of  Lord  Bacon,  we  need 
only  recur  to  the  fact  which  he  gives  us  himself,**  that  he 
made  two  thousand  orders  and  decrees  in  a  year ;  and 
yet  we  have  not  a  single  decision  of  his  reported. 

Those  decisions,  if  well  and  faithfully  reported,  would 
doubtless  have  presented  to  the  world  a  clear  illustration 
and  masterly  display  of  many  principles  of  equity  since 
greatly  considered  and  discussed;  for  even  upon  dry 
technical  rules  and  points  of  law,  he  shed  the  illumina- 
tions of  his  mighty  mind. 

In  West's  Symboleography,  a  work  published  at  the 
close  of  Elizabeth's  reign,  we  have  divers  curious  and 
authentic  precedents  of  the  process,  and  bills,  and  an- 
swers in  chancery,  prior  to  the  time  of  Bacon.  We  have, 
also,  in  the  same  work,  a  brief  digest  of  the  powers  and 
jurisdiction  of  the  court,  from  which  it  would  appear,  that 
equity  was  regarded  in  that  day  as  a  matter  of  arbitrary 
conscience,  unencumbered  by  any  rules  or  principle^  of 
law.  No  cases  are  cited  to  show  what  the  authority  was, 
but  such  as  were  gleaned  from  the  Year  Books,  and 
the  treatises  of  the  Doctor  ♦and  Student,  and  of  the  ^492 
Diversity  of  Courts.     It  was  not  until  after  the  re-  Earii«rt 

storation,  that  any  reports  of  adjudged  cases  m  chancery  "P^t^ 
were  published.     The  volumes,  entitled,  "Reports  of 
Cases  taken  and  adjudged  in  the  court  of  chancery  in 


'  Reeves'  History  of  the  English  Law,  vok  iv.  p.  368—377. 
*  Bacon's  Works,  vol.  iv.  p.  530. 
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the  reigns  of  Charles  L,  Charles  IL,  Jamei  n.|  Willuutt 
ni.y  and  Queen  Anne,"  commence  with  the  leign  of 
Charles  I.*  and  contain  the  earliest  adjudged  cmaes  in 
equity.  But  that  work,  and  anodier  oontemporaiy  'woik 
of  the  same  character,  entided,  **  Cases  argued  and  ad- 
judged in  the  high  court  of  chancery,"  are  both  of  tbem, 
in  their  general  character,  looecy  meagx^,  and  inaccoiate 
reports,  of  not  much  weight  or  antboi|ty*  The  ippoiti 
of  some  cases  decided  by  Lord  ChanoeUor  Cowper^  in 
the  third  and  last  volume  of  the  Reports  in  Gbaxioeiy, 
and  the  great  case  oitheDuktofNiBfilk^  and  the  case  of 
Bath  amd  Montague^  at  the  conclusion  of  the  Cases  in 
Chancery,  are  distinguished  exceptions  to  this  complaint, 
and  those  great  cases  are  fully  and  very  interestii^ly  im- 
ported. In  the  latter  part  of  the  leign  of  Cbariee  lit 
Lord  Chancellor  Nottingham  raised  the  character  of  the 
court  to  high  reputation,  and  established  both  its  jurispru- 
dence and  its  jurisdiction  upon  wide  and  rational  founda- 
tions. We  have  but  few  reports  of  his  decisions  that  are 
worthy  of  his  fame.  They  are  dispersed  through  seve- 
ral works  of  inferior  authority.  It  is  from  his  time.,  how- 
ever, that  equity  became  a  regular  and  cultivated  science, 
and  the  judicial  decisions  in  chancery  are  to  be  carefuUy 
studied. 
Vernon.  Vcmon's  Rcports  are  the  best  of  the  old  reports  in 
chancery.  They  were  published  from  his  manuscripts, 
after  his  death,  by  order  of  Chancellor  King,  and  were 
found  to  be  quite  imperfect  and  inaccurate.  In  1806, 
Mr.  Raithby  favoured  the  profession  with  a  new  and  ex- 
cellent edition  of  Vernon,  enriched  by  learned  notes,  and 
accurate  extracts  from  the  register's  books,  so  that  the 
volumes  assumed  a  new  dress,  and  more  unquestionable 
authenticity.  Those  reports  include  part  of  the  judicial 
administration  of  Lord  Nottingham,  and  the  whole 
•493  of  the  time  of  Lord  Somers  ;  •but  they  give  us  no- 
thing equal  to  the  reputation  of  those  great  men. 
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Thej  bring  the  series  of  equity  decisions  down  tx>  the  con- 
clusion of  Lord  Chancellor  Cowper's  judicial  life. 

Precedents  in  Chancery  is  a  collection  of  cases  be-  PmMdtBti 
tween  168^  and  1122 ;  and  the  author  of  those  reports, 
and  of  the  first  volume  of  Equity  Cases  Abridged,  is 
generally  supposed  to  be  the  same  person.  They  are 
works  which  contain  very  brief  cases,  in  comparison  with 
the  voluminous  details  of  modem  reports ;  but  they  are 
of  respectable  authority.*  Peere  WiUiams' Reports  ex-  p«€r«wu. 
tend  finom  the  beginning  of  the  last  century  to  the  year 
1735,  and  they  embrace  the  period  of  the  decisions  of  a 
succession  of  eminent  men,  who  presided  in  chancery  in 
the  former  part  of  that  century.  The  notes  of  Mr. 
Cox  to  the  fourth  edition  of  these  reports,  gave  Jo  that 
edition  the  character  of  being  the  best  edited  book  on 
the  law.  Even  before  his  learning  and  industry  had 
given  new  character  and  value  to  the  reports  of  Peere 
Williams,  they  were  regarded  as  one  of  the  most  per- 
spicuous, useful,  and  interesting  repositories  of  equity 
law  to  be  found  in  the  language. 

Moseley's  reports  of  cases  during  the  time  of  Lord  u^^r 
King,  have  received  a  various  and  contradictory  charac- 
ter and  treatment.  Lord  Mansfield  said  it  was  a  book 
not  to  be  quoted ;  but  Lord  Eldon,  who  is  presumed  to 
have  been  a  better  judge  of  the  merits  of  the  work,  says, 
that  Moseley  is  a  book  of  considerable  accuracy.**  It  is 
fortunate  that  we  have  even  so  imperfect  a  view  of  the 
decisions  of  Lord  King,  who  was  an  eminent  scholar, 
and  to  whom  Mr.  Locke  bequeathed  his  papers  and 
library. 

Lord  Talbot  presided  in  chancery  but  a  very  fewTaibot 
years.    He  was  a  pure  and  exalted  character,  who  died 
in  the  vigour  of  his  age,  and  his  loss  was  lamented  as  a 


•  1  Vesey^  Jr.  547.    3  Vetey,  285.    5  Vetey,  664. 

^  3  Amt.  Rep,  861.    5  Burr.  Rep.  2629.    1  MerivaU'i  Rep.  92. 
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great  national  calamity.     The  cases  during  his  time, 
under  the  title  of  Cases  tempore  Talbotj  are  well  reported, 

and  «have  a  reputation  for  accuracy. 
•494      •Lord  Hardwicke,  the  successor  of  Lord  Talbot, 

held  the  great  seal  for  upwards  of  twenty  years, 
and  the  present  wise  and  rational  system  of  En^ish 
equity  jurisprudence,  owes  more  to  him  than  perhaps  to 
veMT  and  auy  of  his  predecessors.  His  decisions  are  reported  in 
^tkjrnt.  ^Y^Q  elder  Vesey,  and  Atkyns,  and  partly  in  Ambler,  and 
Dickens ;  and  though  none  of  them  are  eminent  reporters, 
either  for  accuracy  or  precision  in  the  statements  of  the 
cases,  or  in  giving  the  judgment  of  court,*  yet  the  value 
of  his  opinions,  and  the  great  extent  of  his  learning,  and 
the  solidity  of  his  judgment,  have  been  sufficiently  per- 
ceived and  understood.  There  is  no  judge  in  the  juridi- 
cal annals  of  England,  whose  judicial  character  has  re- 
ceived greater  and  more  constant  homage.  His  know- 
ledge of  the  law,  said  a  very  competent  judge,  w-as  most 
extraordinary,  and  he  was  a  consummate  master  of  the 
profession.**  His  decisions,  at  this  day,  and  in  our  own 
courts,  do  undoubtedly  carry  with  them  a  more  com- 
manding weight  of  authority  than  those  of  any  other 
judge ;  and  the  best  editions  of  the  elder  Vesey  and  At- 
kyns will  continue  to  fix  the  attention  and  study  of  suc- 
ceeding ages. 
Eden.  Edcu's  Rcports  of  the  decisions  of  Lord  Northington, 
the  successor  to  Lord  Hardwicke,  are  very  authentic,  and 
highly  esteemed.  They  surpass  in  accuracy  the  reports 
either  of  Ambler  or  Dickens  within  the  same  period ;  and 
the  authority  of  Lord  Northington  is  very  great,  and  it 
arose  from  the  uncommon  vigour  and  clearness  of  his  un- 
Brown.  dcrstauding.     The  next  book  of  reports  of  deserved  ce- 


•  BuUer,  J.,  in  6  East,  29.  n.    Sir  J,  Mansfield,  in  5   Taunt,  Rep,  64 
4  Ve$ey,  138.  n.    Preface  to  Eden's  Rep,     1  Sch.  4-  Lef,  240, 
^  Lord  Kenyon,  7  Term  Rep,  416. 
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lebrlty  is  Brown,  commencing  with  Lord  Thurlow'a  ap- 
pointment to  the  o£Bce  of  chancellor;  and  the  high  cha- 
racter of  the  court  at  that  period,  gave  to  those  reports  a 
very  extensive  authority  aad  circulation,  and  for  which 
they  were  indebted  more  to  the  reputation  of  the  cfacm- 
cellor,  than  to  any  merit  in  the  execution  of  the 
work.  Cox's  Cases  in  Chancery  give  us  the  "de-  HOS  "^ 
cisions  of  Lord  Kenyon,  while  he  was  master  of 
the  rolls  under  Thurlow,  as  well  as  the  decisions  of  the 
lord  chancellor,  during  the  same  period.  They  were 
intended  as  a  supplement  to  the  reports  of  Brown  and 
the  younger  Vesey,  so  far  as  those  reports  covered  the 
period  embraced  by  the  cases,  and  they  are  neat,  brief, 
and  perspicuous  reports,  of  unquestionable  accuracy.  A 
new  and  greatly  improved  edition  has  lately  been  pub- 
lished in  New-York,  under  the  superintendence  of  one 
of  the  masters  in  chancery. 

-  The  reports  of  the  yout>ger  Vesey  extend  over  a  large  y„ 
space  of  time,  and  contain  the  researches  of  Sir  Richard"" 
Pepper  Arden,  as  master  of  the  rolls,  and  the  whole  of 
the  decisions  of  Lord  Loughborough,  and  carry  us, far 
into  the  time  of  Lord  Eldon.  These  reports  are  dis- 
tinguished for  their  copiousness  and  fideUty.  The  same 
character  is  due  to  the  reports  of  his  successors ;  and 
though  great  complaints  have  heen  made  at  the  delay  of 
causes,  arising  from  the  cautious  and  doubting  mind  of 
the  present"  veuerable  lord  chancellor  of  England,  it 
seems  to  be  universally  conceded,  that  he  bestows  ex- 
traordinary diligence  in  the  investigation  of  Immense 
details  of  business,  and  arrives  in  the  end  at  a  correct 
conclusion,  and  displays  a  most  comprehensive  and  fami- 
liar acquaintance  with  equity  principles.  It  must,  never- 
theless, be  admitted,  that  the  reports  of  Lord  Eldon'a 
administration  in  equity,  amounting  to  perhaps  thirty 
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volumes,  and  replete  with  attenuated  dlscussioQi  and 
loose  suggestions  of  doubts  and  difficulties,  are  enough 
to  task  very  severely  the  patience  of  the  profession. 

There  are  recent  reports  of  decisions  in  other  depart- 
ments of  equity  which  are  deserving  of  great  attention. 
The  character  of  those  branches  of  the  equity  jurisdiction 
is  eminently  sustained;  and  the  reported  decisions  of 
Lord  Redesdale  and  Lord  Manners,  in  the  Lrish  court  of 
chancery,  are  also  to  be  placed  on  a  level,  in  point  of  aur 
thority,  with  the  best  productions  of  the  English  bench. 

Upon  our  American  equity  reports,  I  have  only  to  ob- 
serve, that,  being  decisions  in  cases  arising  under 
M96  our  domestic  *laws  and  systems,  they  cannot  but 
excite  a  stronger  interest  in  the  mind  of  the  stu- 
dent ;  and  from  their  more  entire  application  to  our  cir- 
cumstances, they  will  carry  with  them  the  greater  au- 
thority. 
o«iitrai  I  have  now  finished  a  succinct  detail  of  the  principal  re- 
p«ft»-  porters ;  and  when  the  student  has  been  thoroughly  ini- 
tiated in  the  elements  of  legal  science,  I  would  strongly 
recommend  them  to  his  notice.  The  old  cases,  prior  to 
the  year  168S,  need  only  be  occasionally  consulted,  and 
the  leading  decisions  in  them  examined.  Some  of  them, 
however,  are  to  be  deeply  explored  and  studied,  and  par- 
ticularly those  cases  and  decisions  which  have  spread 
their  influence  far  and  wide,  and  established  principles 
which  lie  at  the  foundations  of  English  jurisprudence. 
Such  cases  have  stood  the  scrutiny  of  contemporary 
judges,  and  been  illustrated  by  succeeding  artists,  and 
are  destined  to  guide  and  control  the  most  distant  pos- 
terity. The  reports  of  cases  since  the  middle  of  the  last 
century,  ought,  in  most  instances,  to  be  read  in  course, 
and  they  will  conduct  the  student  over  an  immense  field 
of  forensic  discussion.  They  contain  that  great  body  of 
the  commercial  law,  and  of  the  law  of  contracts,  and  of 
trusts,  which  governs  at  this  day.     They  are  worthy  of 
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being  studied  even  by  scholars  of  taste  and  general  lite- 
rature, as  being  authentic  memorials  of  the  business  and 
manners  of  the  age  in  which  they  were  composed.  Law 
reports  are  dramatic  in  their  plan  and  structure.  They 
abound  in  pathetic  incident,  and  displays  of  deep  feeling. 
They  are  faithful  records  of  those  "  little  competitions, 
factions,  and  debates  of  mankind,"  that  611  up  the  princi- 
pal drama  of  human  life ;  and  which  are  engendered  by 
the  love  of  power,  the  appetite  for  wealth,  the  allure- 
ments of  pleasure,  the  delusions  of  self-interest,  the  mel- 
ancholy perversion  of  talent,  and  the  machinations  of 
fraud.  They  give  us  the  skilful  debates  at  the  bar,  and 
the  elaborate  opinions  on  the  bench,  delivered  with  the 
authority  of  oracular  wisdom.  They  become  deeply  in- 
teresting, because  they  contain  true  portraits  of  the 
talents  and  learning  of  the  sages  of  the  law.  "We  '497 
should  have  known  but  very  little  of  the  great  mind 
and  varied  accomplishments  of  Lord  Mansfield,  if  we  had 
not  been  possessed  of  the  faithful  reports  of  his  decisions. 
It  is  there  that  his  title  to  the  character  of  "  founder  of  the 
commercial  law  of  England,"  is  verified.  Alike  value  may 
be  attributed  to  the  reports  of  the  decisions  of  Holt,  Hard- 
wicke,  Willes,  Wilmot,  De  Grey,  Camden,  Thurlow, 
Kenyon,  Sir  William  Scott,  and  many  other  illustrious 
names,  which  will  be  as  immortal  as  the  English  law. 

Nor  is  it  to  be  overlooked  as  a  matter  of  minor  import- 
ance, that  the  judicial  tribunals  have  been  almost  uni- 
formly distinguished  for  their  immaculate  purity.  Every 
person  well  acquainted  with  the  contents  of  the  Englisb 
reports,  must  have  been  struck  with  the  unbending  in- 
tegrity and  lofty  morals  with  which  the  courts  were  in- 
spired. I  do  not  know  where  we  could  resort,  among 
all  the  volumes  of  human  composition,  to  find  more  con- 
stant, more  tranquil,  and  more  sublime  manifestations  of 
the  intrepidity  of  conscious  rectitude.    If  we  were  to  gt> 
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times  of  the  Tudora,  and  follow  judicial 
history  down  from  the  first  page  in  Dyer  to  the  last  page 
of  the  last  reporter,  we  should  find  the  higher  courts  of 
civil  judicature,  generally,  and  with  rare  exceptions,  pre- 
senting the  image  of  tlie  sanctity  of  a  temple,  where 
truth  and  justice  seem  to  be  enthroned  and  to  be  personi- 
fied iu  their  decrees^ 


LECTURE  XXn. 

OP    THE   PRINCIPAL  PUBLICATIONS  ON  THE  COMMON  LAW. 

The  reports  of  adjudged  cases  are  admitted  to  con- 
tain the  highest  and  most  authentic  evidence  of  the  prin- 
ciples and  rules  of  the  common  law;  but  there  are 
numerous  other  works  of  sages  in  the  profession,  which 
contribute  very  essentially  to  facilitate  the  researches, 
and  abridge  the  labour  of  the  student.  Those  works 
acquire  by  time  and  their  intrinsic  value,  the  weight  of 
authority  ;  and  the  earlier  text  books  are  cited  and  relied 
upon  as  such,  in  the  discussions  at  the  bar  and  upon  the 
bench,  in  cases  where  judicial  authority  is  wanting. 

One  of  the  oldest  of  these  treatises  is  Glanville's  GUoTiUi. 
Tractattis  de  Legibus  Anglicty  composed  in  the  reign  of 
Henry  11.  It  is  a  plain,  dry,  perspicuous  essay  on  the 
ancient  actions,  and  the  forms  of  writs  then  in  use.  It 
has  become  almost  obsolete,  and  useless  for  any  practi- 
cal purpose,  owing  to  the  disuse  of  the  ancient  actions  ; 
but  it  is  a  curious  monument  of  the  improved  state  of  the 
Norman  administration  of  justice.*  It  is  peculiarly  vene- 
rable, if  it  be,  as  it  is  said,  the  most  ancient  book  extant 
upon  the  laws  and  customs  of  England.  It  has  been 
cited,  and  commented  upon,  and  extolled,  by  Lord  Coke, 
Sir  Matthew  Hale,^  Sir  Henry  Spelman,  Selden,  Black- 
stone,  and  most  of  the  eminent  lawyers  and  antiquaries 


*  In  the  History  of  the  Borough  and  Municipal  Corporations  of  the  United 
Kingdom,  by  Messrs.  Mcrewether  &  Stephens,  (vol.  i.  Int.  18,)  all  that  is  con- 
tained in  the  earlier  Saxon  laws,  and  in  those  of  William  I.  and  Henry  I.,  and 
the  charters  of  those  periods,  is  said  to  be  in  a  great  degree  repeated  in  Glanville,- 
and  again  in  Britton.     IHd.  vol.  i.  p.  476. 
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of  the  two  last  centuries.  Mr-  Reeves  says,  that  he  io- 
coqjoralecl  the  whole  of  Glanville  into  his  history  of  the 
English  law. 
tmvM.  Bracton  wrote  U'lStreause  De  Lcgiliusel  CtmitutuJinibus 
Anglia,  in  the  reign  of  Henry  III.,  and  be  is  said  to  have 
been  njudgc  itinerant  in  thai  reign,  and  professor 
"500  of  law  at  'Oxford,  He  is  a  classical  writer,  and 
has  been  called  by  n  perfect  judge  of  his  merits," 
the  fntlier  of  the  English  law,  and  tlie  great  ornament  of 
the  age  in  which  he  lived.  His  work  is  a  systematic 
performance,  giving  a  complete  view  of  the  law  in  all  its 
titles,  iis  it  stood  at  the  time  it  was  written ;  and  it  is 
filled  with  a  copious  and  accurate  detail  of  legal  learn- 
ing. It  treats  oi"  the  several  ways  of  acquiring,  oiain- 
taining,  and  recovering  property,  much  in  the  manner  of 
the  Institutes  of  Justinian.  The  style  is  clear  and  ex- 
pressive, and  sometimes  polished  i  and  it  has  been  im- 
puted to  the  influence  of  the  civil  and  canon  law,  which 
he  had  studied  and  admired ;  and  the  work  evinces,  by 
the  freedom  of  the  quotations,  that  he  bad  drank  deep  at 
those  fountains. 

Sir  William  Jones  says,  he  is  certainly  the  bestof  oiir 
juridical  clEissics,  though  he  is  perfectly  aware  that 
Bracton  copied  Justinian  almost  word  for  word.  In  the 
reign  of  Edward  I.,  Bracton  was  reduced  into  a  com- 
pendium by  Thornton,  which  shows,  says  Selden,*"  how 
great  the  authority  of  Bracton  was  in  the  time  of  Edward 
I.  He  continued  to  be  the  repository  of  ancient  English 
jurisprudence,  and  the  principal  source  of  legal  authority, 
down  to  the  time  of  the  pubhcation  of  the  institutes  of 
Lord  Coke. 

Staunforde,  in  his  Pleasof  the  Crown,  published  about 
the  time  of  Philip  and  Mary,  bears  strong  testimony  to 
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the  merits  and  to  the  authority  of  Bracton.  It  is  stated 
in  Plowden,^  that  neither  Glanville  nor  Bracton  were  to 
be  cited  as  authorities,  but  rather  as  ornaments  to  the 
discourse;  and  in  several  other  books  the  same  thing 
was  said.^  But  Mr.  Reeve,  in  his  history  of  the 
English  law,*^  justly  vindicates  ♦the  character  of  ♦501 
Bracton  from  such  unmerited  aspersion;  and,  what 
is  as  much,  and  perhaps  more  to  the  purpose,  the  learned 
Selden,  whose  knowledge  of  English  legal  antiquities 
was  unrivalled,  declares,  that  this  notion  is  founded  in 
error.  Glanville  and  Bracton  are  authors  of  great  ser- 
vice to  all  who  apply  themselves  to  the  study  of  the  law, 
and  are  desirous  of  knowing  its  origin  and  progress  from 
the  very  foundation.**  They  contain  numberless  things, 
said  Selden,  which  in  his  day  either  remained  entire,  or 
were  only  partially  abrogated  ;  and  they  contain  such 
information  on  ancient  customs  and  laws,  as  to  carry 
with  them  authority,  as  well  as  illustration.  Lord  Holt, 
in  the  great  case  of  Coggs  v.  Bernard^  made  free  use  of 
Bracton,  and  spoke  of  him  as  an  old  author  full  of  reason 
and  good  sense. 

Britton  and  Fleta,  two  treatises  in  the  reign  of  Edw.  Brictoa  Md 
L,  were  nothing  more  than  appendages  to  Bracton,  and 
from  which  they  drew  largely.  Lord  Coke  says,®  that 
Britton  was  bishop  of  Hereford,  and  of  profound  judg- 
ment in  the  common  law,  and  that  Fleta  was  written  by 
some  learned  lawyer,  while  in  confinement  in  the  Fleet 
prison.  The  dissertation  which  Selden  annexed  to  the 
edition  of  Fleta,  printed  in  his  time,  is  evidence  of  the 
high  estimation  in  which  the  work  was  then  held ;  and 


•  P.  357,  358. 

»»  1  Shov),  118.     11  St,  TH.  143. 

•  Vol.  iv.  p.  570,  571. 

'  Stlden'i  DUitrtoUon,  cL  1.  mc.  3. 

•  Pref.  to  10  Co, 
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it  ts  a  little  singular,  that  President  Renault,  in  his  chro- 
nological abridgment  of  the  History  of  France,^  should 
refer  to  this  ancient  English  treatise  of  Fleta  as  an  his- 
torical authority. 
Sir  John     Sir  John  Fortescue's  treatise  De  Latdibus  Leerum  An" 

FortMcat. 

gluBy  was  written  in  the  reign  of  Henry  VI.,  under  whom 
he  was  chief  justice  and  afterwards  chancellor-  It  is  in 
the  form  of  a  dialogue  between  him  and  the  young  prince, 

and  he  undertakes  to  show,  that  the  common  law 
♦602  was  the  most  ♦reasonable,  and  the  most  ancient  in 

Europe,  and  superior  to  the  civil  law.  It  displays 
sentiments  of  liberty,  and  a  sense  of  a  limited  monarchy, 
remarkable,  in  the  fierce  and  barbarous  period  of  the  Lan- 
castrian civil  wars,  and  an  air  of  probity  and  piety  runs 
through  the  work.  He  insisted,  for  instance,  that  the  con- 
viction of  criminals  by  juries,  and  without  torture,  was 
much  more  just  and  humane  than  the  method  of  the  conti- 
nental nations ;  and  that  the  privilegeof  challenging  jurors, 
and  of  bringing  writs  of  attaint  upon  corrupt  verdicts,  and 
the  usual  wealth  of  jurors,  afforded  that  security  to  the 
lives  and  property  of  English  subjects,  which  no  other 
country  was  capable  of  affording.  He  run  a  parallel,  in 
many  instances,  between  the  common  and  the  civil  law, 
in  order  to  show  the  superior  equity  of  the  former,  and 
that  the  proceedings  in  courts  of  justice  were  not  so  dila- 
tory as  in  other  nations.  Though  some  of  the  instances 
of  that  superiority,  which  he  adduces,  such  as  the  illegiti- 
macy of  ante-nuptial  children,  and  the  doctrine  of  feudal 
wardships,  are  of  no  consequence,  yet  the  security  aris- 
ing from  trial  by  jury,  and  the  security  of  life  and  proper- 
ty by  means  of  the  mixed  government  of  England,  and  the 
limitations  of  the  royal  prerogative,  were  solid  and  pre- 
eminent marks  of  superiority. 

This  interesting  work  of  Fortescue  has  been  translated 


•  Tome  I  p.  t58. 
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from  the  Latin  into  English,  and  illustrated  with  the  notes 
of  the  learned  Selden;  and  it  was  strongly  recommended, 
in  a  subsequent  age,  by  such  writers  as  Sir  Walter 
Raleigh  and  St.  Germain.  And  while  upon  this  author, 
we  cannot  but  pause  and  admire  a  system  of  jurispru- 
dence, which,  in  so  uncultivated  a  period  of  society,  con- 
tained such  singular  and  invaluable  provisions  in  favour 
of  life,  liberty,  and  property,  as  those  to  which  Fortescue 
referred.  They  were  unprecedented  in  all  Greek  and 
Roman  antiquity,  and,  being  preserved  in  some  tolerable 
degree  of  freshness  and  vigour,  amidst  the  profound  ig- 
norance and  licentious  spirit  of  the  feudal  ages,  they 
justly  entitle  the  common  law  to  a  share  of  that  con- 
stant and  vivid  eulogy  which  the  English  lawyers 
•have  always  liberally  bestowed  upon  their  muni-  'SOS 
cipal  institutions. 

Littleton's  Book  of  Tenures  was  composed  in  the  reign  l 
of  Edward  IV.,  and  it  is  confined'entirely  lothe  doctrines 
of  the  old  English  law,  concerning  the  tenure  of  real  es- 
tates, and  the  incidents  and  services  relating  thereto.  In 
the  first  book,  Littleton  treats  of  the  quantity  of  interest 
in  estates,  under  the  head  of  fee  simple,  fee  tail,  tenant 
in  dower,  tenant  by  the  curtesy,  tenant  for  life,  for  years, 
and  at  will.  In  the  second  book  he  treats  of  the  several 
tenures  and  services  by  which  lands  were  then  held, 
such  as  homage,  fealty,  villenage,  and  knight  service. 
In  the  third  book  he  treats  of  divers  subjects  relative  to 
estates,  and  their  tenures,  under  the  heads  of  parceners, 
joint  tenants,  estates  on  condition,  releases,  warranty, 
&c.  He  explained  the  learning  of  that  period  on  the 
subject  of  tenures  and  estates,  with  a  felicity  of  arrange- 
ment, and  perspicuity  and  precision  of  style,  that  placed 
liim  above  all  other  writers  on  the  law.  No  work  ever 
attained  a  more  decided  and  permanent  repmmirrn  fr 
accuracy  and  authority.     Lord  Coke  says,"  ida 
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ton's  Tenures  ^as  the  most  perfect  and  absolute  work, 
and  as  free  from  error  as  any  book  that  ever  was  w^ritten 
on  any  human  science ;  and  he  is  justly  indignant  at  the 
presumptuous  and  absurd  censures  which  the  celebrated 
civilian  Hotman  was  pleased  to  bestow  on  Littleton's 
clear  and  accurate  view  of  English  feudal  tenures.  He 
said,  he  had  known  many  of  his  cases  drawn  in  ques- 
tion) but  never  could  find  any  judgment  given  against 
any  of  them,  which  could  not  be  affirmed  of  any  other 
book  in  our  law.  The  great  excellence  of  Littleton  is 
his  full  knowledge  of  the  subject,  and  the  neatness  and 
simplicity  of  his  manner.  He  cites  but  very  few  cases* 
but  he  holds  no  opinion,  says  his  great  commentator,  but 
what  is  supported  by  authority  and  reason.  A  great 
♦604  part  of  Littleton  is  not  now  law,  or  is  entirely  •ob- 
solete with  us  ;  and  particularly  much  of  the  mat- 
ter in  the  chapters  on  estates  in  fee  tail,  copyholds,  feu- 
dal services,  discontinuance,  attornment,  remitter,  con- 
firmation, and  warranty.  But,  even  at  this  day,  what 
remains  concerning  tenures,  cannot  be  well  understood 
without  a  general  knowledge  of  what  is  abolished  ;  and 
even  the  obsolete  part  of  Littleton  can  be  studied  with 
pleasure  and  profit,  by  all  who  are  desirous  to  trace  the 
history  and  grounds  of  the  law.  It  has  been  supposed 
by  Mr.  Butler,  that  Littleton's  treatise  would  still  be  a 
proper  introduction  to  the  institutes  of  the  English  law 
on  the  subject  of  real  estates. 
p«rUni.  Perkin's  Treatise  of  the  Laws  of  England,  written  in 
the  reign  of  Henry  VIIL,  has  always  been  deemed  a 
valuable  book  for  the  learning  and  ingenuity  displayed 
in  it  relating  to  the  title  and  conveyance  of  real  property. 
Coke  said  it  was  wittily  and  learnedly  composed ;  and 
Lord  Mansfield  held  it  to  be  a  good  authority  in  point  of 
law.  It  treats  of  grants,  deeds,  feoffments,  exchange, 
dower,  curtesy,  devises,  surrenders,  reservations,  and 
conditions ;  and  it  abounds  with  citations,  and  supports 
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the  positions  laid  down  by  references  to  the  Year  Books, 
and  Fitzherbet's  Abridgment. 

The  Dialogue  between  a  Doctor  of  Divinity  and  a  do«o 
Student  in  Law,  was  written  by  St.  Germain,  in  the 
reign  of  Henry  VIII.,  and  discusses  in  a  popular  manner 
many  principles  and  points  of  common  law.  The  seven- 
teenth edition  of  this  work  was  published  in  1787,  and 
dedicated  to  the  younger  students  and  professors  of  law. 
It  has  always  been  considered  by  the  courts,  and  the 
best  of  the  juridical  writers,  as  a  book  of  merit  and  au- 
thority. The  form  of  writing  by  dialogue  was  much  in 
use  among  the  ancients,  and  some  of  the  finest  treatises 
of  the  Greeks  and  Romans  were  written  in  that  form,  and 
particularly  the  remains  of  the  Socratic  school  in  the 
writings  of  Xenophon  and  Plato,  and  the  rhetorical  and 
philosophical  treatises  of  Cicero.  The  three  most  inte- 
resting productions,  in  the  form  of  dialogue,  on  the 
English  law,  are  Fortescue,  already  mentioned, 
*this  work  of  St.  Germain,  and  the  elegant  and  *60$ 
classical  work  entitled  Eunomus,  or  Dialogues 
concerning  the  Law  and  Constitution  of  England,  by 
Mr.  Wynne. 

But  the  legal  productions  of  the  preceding  ages  were  Lord  & 
all  surpassed  in  value  and  extent  in  the  reigns  of  Eliza- 
beth and  James,  by  the  results  of  the  splendid  talents 
and  immense  erudition  of  Bacon  and  Coke.  The  wri- 
tings of  Lord  Bacon  on  the  municipal  law  of  England 
are  not  to  be  compared  in  reputation  to  his  productions 
in  metaphysical  and  moral  science ;  but  it  is,  neverthe- 
less, true,  that  he  shed  light  and  learning,  and  l.eft  the 
impression  of  profound  and  original  tliought,  on  every 
subject  which  he  touched.  It  was  the  course  of  his  life 
to  connect  law  with  other  studies,  and,  therefore,  be  ad- 
mitted, that  his  arguments  might  have  the  more  variety, 
and  perhaps  the  greater  depth  of  reason.  His  principal 
law  tracts  are,  bis  Elements  of  the  Cogimon  Law,  con- 
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taining  an  illustration  of  the  ino0t  important  marima  of 
the  common  law,  and  of  the  use  of  the  law  in  its  appli- 
cation to  the  protection  of  persons  property,  and  cbarao 
tcr,  and  his  Reading  upon  the  Statute  of  Uses.  Lord 
Bacon  seems  to  have  disdained  to  cite  authorities  in  his 
law  treatises ;  and  in  that  respect  he  approved  of  the 
method  of  Littleton  and  Fitzherbert,  and  condemned  that 
of  Perkins  and  Staunferde.*  He  admits,  however,  that 
in  his  own  private  copy,  he  had  all  his  authorities  quoted, 
and  that  he  did  sometimes  **  weigh  down  authorities  by 
evidence  of  reason ;"  and  that  he  intended  rather  to  cor- 
reel  the  law  than  sooth  received  error,  or  endeavour  to 
reconcile  contradictioncT  by  unprofitable  subtlety.  He 
made  a  proposal  to  King  James,  for  a  digest  of  the  whole 
body  of  the  common  and  statute  law  of  England  ;  and 
if  he  had  been  encouraged  and  enabled  to  employ  the 
resources  of  his  great  mind  on  such  a  noble  work,  he 

would  have  done  infinite  service  to  mankind,  and 
•506  have  settled  in  his  favour  the  question,  •which  he 

said  would  be  made  with  posterity,  whether  he 
or  Coke  was  the  greater  lawyer.  The  writings  of  Lord 
Bacon  arc  distinguished  for  the  perspicuity  and  simplicity 
with  which  every  subject  is  treated- 
cdi«*fio.  Lord  Coke's  Institutes  have  had  a  most  extensive  and 
permanent  influence  on  the  common  law  of  Englaikl. 
The  first  part  is  a  commentary  upon  Littleton's  Tenures ; 
and  notwithstanding  the  magnitude  of  the  work,  it  has 
reached  seventeen  editions.  Many  of  the  doctrines  which 
his  writings  explain  and  illustrate,  have  become  obsolete, 
or  have  been  swept  away  by  the  current  of  events.  The 
influence  of  two  centuries  must  inevitably  work  a  great 
revolution  in  the  laws  and  usages,  as  well  as  in  the  man- 
ners and  taste,  of  a  nation.  Perhaps  every  thing  useful 
in  the  institutes  of  Coke  may  be  found  more  methodically 
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arranged,  emd  more  interestingly  taught,  in  the  modern 
compilations  and  digests ;  yet  his  authority  on  all  sub- 
jects connected  with  the  ancient  law,  is  too  great  and 
tog  venerable  to  be  neglected.  The  writings  of  Coke, 
as  Butler  has  observed,*  stand  between  and  connect  the 
ancient  and  the  modem  law — the  old  and  the  new  juris- 
prudence. He  explains  the  ancient  system  of  law  as  it 
stood  in  his  day,  and  he  points  out  the  leading  circum- 
stances of  the  innovation  which  was  begun.  We  have 
in  his  works  the  beginning  of  the  disuse  of  real  actions : 
the  tendency  of  the  nation  to  aboUsh  the  military  tenures ; 
the  rise  of  a  system  of  equity  jurisdiction  ;  and  the  oul- 
Unes  of  every  point  of  modem  law. 

The  second  part  of  the  institutes  of  Coke  is  a  com- 
mentary upon  the  ancient  statutes,  beginning  with  magna 
charta,  and  proceeding  down  to  the  reign  of  Henry  VIII. ; 
and  his  commentaries  upon  the  ancient  statutes  consisted, 
as  he  himself  declared,  of  the  authentic  resolutions  of 
the  courts  of  justice,  and  were  not  like  the  glosses  of  the 
civilians  upon  the  text  of  the  civil  law,  which  con- 
lain  so  many  diversities  "of  opinion  as  to  increase  '507 
rather  than  to  resolve  doubts  and  uncertainties. 
His  commentary  upon  magna  charta,  and  particularly 
on  the  celebrated  29th  chapter,  is  deeply  interesting  to 
the  lawyers  of  the  present  age,  as  well  from  the  value 
and  dignity  of  the  text,  as  the  spirit  of  justice  and  of  civil 
liberty  which  pervades  and  animates  the  wort.  In  this 
respect  Lord  Coke  eclipses  his  contemporary  and  great 
rival,  Lord  Bacon,  who  was  as  inferior  to  Coke  in  a  just 
sense  and  manly  vindication  of  the  freedom  and  privi- 
leges of  the  subject,  as  he  was  superior  in  general  science 
and  philosophy.  Lord  Coke,  in  a  very  advanced  age, 
took  a  principal  share  in  proposing  and  framing  the  cele- 
brated Petition  of  Right,  containing  a  parliamentary  sanc- 

•  Pref.  to  Cfl.  Lia. 
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tion  of  those  constitutional  limifalioM  upon  the  royal  pre- 
rogative, which  were  deemed  essential  to  the  13>etties  of 
the  nation. 

The  third  and  fourth  .parts  of  the  institutes  tieat  of 
high  treason,  and  the  other  pleas  of  the  crown,  and  the 
history  and  antiquities  of  the  English  courts.  The  baxah- 
ness  and  severity  of  the  ancient  criminal  code  of  England 
are  not  suited  to  the  taste  and  moral  sense  of  the  present 
age ;  and  those  parts  of  the  institutes  are  of  very  inooD* 
siderable  value  and  use,  except  it  be  to  enlighten  the  re- 
searches of  the  legal  antiquary.  In  this  respect  CoIb^s 
Pleas  of  the  Crown,  are  inferior  to  the  work  under  that 
title  by  Staunforde,  who  wrote  in  the  age  of  Philip  and 
Mary,  and  was  the  earliest  writer  who  treated  didacti- 
cally oA  that  subject.  Staunforde  wrote  in  law  French ; 
but  Lord  Coke,  more  wisely  and  benevolently,  wrote  in 
English,  because,  he  said,  the  matter  of  which  he  treated 
concerned  all  the  subjects  of  the  realm. 

Before  we  quit  the  period  of  the  old  law,  we  must  not 
8uib«B.  omit  to  notice  the  grand  abridgments  of  Statham,  Fitz- 
herbert,  and  Brooke.     Statham  was  a  baron  of  the  ex- 
chequer in  the  time  of  Edward  IV.     His  abridgment  of 
the  law,  was  a  digest  of  most  titles  of  the  law,  and  com- 
prising under  each  head  adjudged  cases  from  the  Year 
Books,  given  in  a  concise  manner.     The  cases  were 
strung  together  without  regard  to  connexion  of 
•50S  matter.     It  is  doubtful  whether  it  was  •printed  be- 
Fiiihorb€rt.  fore  or  after  Fitzherbert's  work,  but  the  latter  en- 

tirely superseded  it.  Fitzlierbert  was  pubhshed  id  the 
reign  of  Heury  VIIL,  and  came  out  in  1514,  and  was  a 
Brooke,  work  for  that  period  of  singular  learning  and  utility. 
Brooke  was  published  in  1673,  and  in  a  great  degree 
superseded  the  others.  The  two  last  abridgments  contain 
the  substance  of  the  Year  Books  regularly  digested  ;  and 
by  the  form  and  order  which  they  gave  to  the  rude  ma- 
terials before  them,  £md  the  great  faciUty  which  they  af- 
forded to  the  acquisition  of  knowledge,  they  must  have 
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contributed  very  greatly  and  rapidly  to  the  improvement 
of  legal  science.  Even  those  exceedingly  laborious  abridg- 
ments were  in  their  turn  to  be  superseded  by  the  abridg- 
ments of  Rolle,  and  his  successors.  Dr.  Cowell,  whoCowoo. 
was  contemporary  with  Coke,  pubhshed  in  Latin  an  In- 
stitute of  the  Laws  of  England,  after  the  manner  of  Jus- 
tinian's Institutes.  His  work  was  founded  upon  the  old 
feudal  tenures,  such  as  the  law  of  wards  and  liveries,  ten- 
ures incapitCy  and  knight  service.  While  the  writings  of 
Lord  Coke  have  descended  with  fame  and  honour  to  pos- 
terity, it  was  the  fate  of  the  learned  labours  of  Dr.  Cowell, 
to  pass  unheeded  and  unknown,  into  irreclaimable  obli- 
vion.* And,  with  respect  to  all  the  preceding  periods, 
Reeve's  History  of  the  English  Law  contains  the  best  Bee?*, 
account  that  we  have  of  the  progress  of  the  law,  from 
the  time  of  the  Saxons  to  the  reign  of  Elizabeth.  It 
covers  the  whole  ground  of  the  law  included  in  the  old 
abridgments,  and  it  is  a  work  deserving  of  the  high- 
est commendation.  ♦I  am  at  a  loss  which  most  to  ^509 
admire,  the  full  and  accurate  learning  which  it  con- 
tains, or  the  neat,  perspicuous,  and  sometimes  elegant 
style,  in  which  that  learning  is  conveyed. 

The  treatise  of  Sir  Henry  Finch,  being  a  discourse  in  pj„^^,,  pj^ 
four  books  on  the  maxims  and  positive  grounds  of  the 
law,  was  first  published  in  French,  in  1613,  and  we  have 
the  authority  of  Sir  William  Blackstone  for  saying,  that 
his  method  was  greatly  superior  to  that  in  all  the  treatises 
that  were  then  extant.     His  text  was  weighty,  concise, 


•  Dr.  Cowell  published  a  Law  Dictionary f  or  the  Interpreter  of  Wordt  and 
Terms  used  either  in  the  Common  or  Statute  LatOy  and  in  the  Tenures. 
Cowcll*B  Interpreter  is  frequently  cited  by  the  English  antiquarians,  and  Mr. 
Seldon  makes  much  use  of  it  in  his  notes  to  Fortescue.  It  is  one  of  the  authori- 
tie*  used  by  Jacob  in  compiling  his  Law  Dictionary ;  but  the  first  edition  under 
James  I.  met  with  tlie  singular  fate  of  being  suppressed  by  a  proclamation  of  the 
king,  at  the  instance  of  the  house  of  commons,  for  containing  the  heretical  and 
monstrous  doctrine,  that  the  king  was  an  absolute  monarch,  and  abore  the  law, 
which  he  might  alter  or  suspend  at  his  pleasure. 
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and  nervous,  and  fais  illnstraticms  appositB,  dear,  and 
authentic.  But  the  abolition  of  the  feudal  tenures,  and 
the  disuse  of  real  actions,  have  rendered  half  of  bis  ^^ork 

obsolete. 

rSSSwL.  Shepherd's  Touchstone  of  Common  Assurances  was 
the  production  of  Mr.  Justice  Dodderidge,  m  the  reign  of 
James  I.  It  is  a  work  of  great  value  and  authority, 
touching  the  common  law  modes  of  conveyance,  and 
diose  derived  from  the  statute  of  uses.  It  treats  also 
copiously  of  the  law  of  uses  and  devises ;  but  the  great 
defect  of  the  book  is  the  want  of  that  lucid  order  and 
perspicuous  method  which  are  essential  to  the  cheerfbl 
perusal  and  ready  perception  of  the  merits  of  such  a  work. 
The  second  volume  of  CoUeeUmea  Juridica  has  an  analysis 
of  the  theory  and  practice  of  conveyancing,  which  is  only 
a  compendious  abridgment  of  the  Touchstone ;  and  there 
is  a  very  improved  edition  of  it  by  Preston,  who  has  fa- 
voured tlie  profession  with  several  excellent  tracts  on  the 
law  of  real  property. 

A^dmot  l^ll^'s  Abridgment  of  the  Law  was  published  soon 
after  the  restoration,  with  an  interesting  preface  by  Sir 
Matthew  Hale.  It  brings  down  the  law  to  the  end  of 
the  reign  of  Charles  I.,  and  though  it  be  an  excellent 
work,  and,  in  point  of  method,  succinctness,  and  legal 
precision,  a  model  of  a  good  abridgment,  Sir  Matthew 
Hale  considered  it  an  unequal  monument  of  the  fame  of 
iloUe,  and  that  it  fell  short  of  what  might  have  been  ex- 
pected from  his  abilities  and  great  merit.  It  is  also 
deemed,  by  Mr.  Hargrave,  a  great  defect  in  Viner's 
♦610  very  extensive  abridgment,  that  he  should  ♦have 
attempted  to  engraft  in  on  such  a  narrow  founda- 
tion as  tliat  of  Rolle's  work.  Rollc  was  chief  justice  of 
England,  under  the  protectorate  of  Cromwell,  and  under 
the  preceding  commonwealth;  but  as  his  abridgment 
was  printed  in  the  reign  of  Charles  II.,  he  has  no  other 
title  annexed  to  liis  name  than  that  of  Sergeant  Rolle, 
and  bis  repubUcan  dignity  was  not  recognized. 
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Since  the  period  of  the  English  revolution,  the  new 
digests  have  superseded  the  use  of  the  former  ones ;  and 
Bacon,  Viner,  Comyns,  and  Cruise,  contain  such  a  vast 
accession  of  modem  law  learning,  that  their  predecessors 
have  fallen  into  oblivion.  Viner's  Abridgment,  with  allviMc. 
its  defects  and  inaccuracies,  is  a  convenient  part  of  every 
lawyer's  library.  We  obtain  by  it  an  easy  and  prompt 
access  to  the  learning  of  the  Year  Books,  and  the  old 
abridgments,  and  the  work  is  enriched  with  many  re- 
ports of  adjudged  cases,  not  to  be  found  elsewhere  ;  but, 
after  all  that  can  be  said  in  its  favour,  it  is  an  enormous 
mass  of  crude,  undigested  matter,  and  not  worth  the 
labour  of  the  compilation.  The  digest  of  Lord  Chiefco«r 
Baron  Comyns  is  a  production  of  vastly  higher  order  and 
reputation,  and  it  is  the  best  digest  extant  upon  the  en- 
tire body  of  the  English  law.  Lord  Kenyon  held  his 
opinion  alone  to  be  of  great  authority,  for  he  was  consi- 
dered by  his  contemporaries  as  the  most  able  lawyer  in 
Westminster  Hall.'  The  title  Pleader  has  often  been 
considered  as  the  most  elaborate  and  useful  head  of  the 
work,  hut  the  whole  is  distinguished  for  the  variety  of 
the  matter,  its  lucid  order,  the  precision  and  brevity  of 
the  expression,  and  the  accuracy  and  felicity  of  the  exe- 
cution. Bacon's  Abridgment  was  composed  chiefly  from 
materials  left  by  Lord  Chief  Baron  Gilbert.  It  has  more 
of  the  character  of  an  elementaiy  work  than  Comyns' 
Digest.  The  first  edition  appeared  in  1736,  and  was 
much  admired,  and  the  abridgment  has  maintained  its 
great  influence  down  to  the  present  time,  as  being 
"a  very  convenient  and  valuable  collection  of  prin-  'Sll 
ciples,  arising  under  the  various  titles  in  the  im- 
mense system  of  the  English  law.  And  in  connexion 
witli  this  branch  of  the  subject,  it  will  be  most  convenient, 
though  a  little  out  of  the  order  of  time,  to  take  notice  of 
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c»«iM^  IN- Cruiso's  recent  and  very  Taluable  Dig^  of  the  laws  of 
England  respecting  real  property.    It  it  by  fiu:  the  most 
perfect  elementaiy  work  of  the  kind*  which  we  have  oa 
the  doctrine  of  rral  propertyt  and  it  is  distinguished  lor 
its  mctbodicali  accurate,  perspicuous*  and  comprehensive 
view  of  die  subject.    All  his  principles  axe  supported 
and  illustrated  by  the  most  judicious  selection  of  ad- 
judg«\l  cased.    They  are  arranged  with  great  skilly  and 
ap|4ied  in  confirmatioo  of  his  doctrines  with  the  utmost 
pirrtitiency  and  force. 
«ft^     The  various  treatises  of  Lord  Chief  Baron  Gilbert  are 
«^*  hi^h  value  and  character,  and  they  oontributed  much 
li>  advance  the  science  of  law  in  the  former  part  pf  the 
last  oNitury.    His  treatise  on  Tenures  deserves  particu- 
bur  iKHice,  as  having  explained  upon  feudal  principles 
•pvrral  of  the  leading  doctrines  in  Littleton  and  Coke ; 
and  it  is  a  very  elementary  and  instructive  essay  upon 
Uuti  nbstruse  branch  of  learning.     His  Essay  on  the  Law 
^xl*  KviJcncc  is  an  excellent  performance,  and  the  ground- 
vr\>rk  of  all  the  subsequent  collections  on  that  subject ; 
and  it  still  maintains  its  character,  notwithstanding  the 
law  of  evidence,  like  most  other  branches  of  the  law, 
and  particularly  the  law  of  commercial  contracts,  has 
expanded  with  the  progress  and  exigencies  of  society. 
His  treatise  on  tlic  law  of  Uses  and  Trusts  is  another 
work  of  high  authority,  and  it  has  been  rendered  pecu- 
liarly valuable,  by  the  revision  and  copious  notes  of  Mr. 
Sugden. 

The  treatises  on  the  Pleas  of  the  Crown,  by  Sir  Mat- 
iuwSm.**^  thew  Hale  and  Sergeant  Hawkins,  appeared  early  in  the 
last  century,  and  they  contribute  to  give  precision  and 
certainty  to  that  most  deeply  interesting  part  of  jurispru- 
dence. They  are  botli  of  them  works  of  authority,  and 
have  had  great  sanction,  and  been  uniformly  and 
•612  strongly  recommended  ♦to  the   profession.      Sir 

■\*"^  Martin  Wright's  Introduction  to  the  Law  of  Tenures 
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is  an  excellent  work,  and  the  value  of  it  cannot  be  better 
recommended  than  by  the  fact,  that  Sir  William  Black- 
stone  has  interwoven  the  substance  of  that  treatise  into 
the  second  volume  of  his  commentaries.  Dr.  Wood 
published  in  1722  his  Institute  of  the  Laws  of  England. 
His  object  was  to  digest  the  law,  and  to  bring  it  into 
better  order  and  system.  By  the  ye^  1764,  his  work 
had  passed  through  eight  folio  editions,  and  thereby  af- 
forded a  decisive  proof  of  its  value  and  popularity.  It 
was  greatly  esteemed  by  the  lawyers  of  that  age ;  and 
an  American  judge,*  (himself  a  learned  lawyer  of  the  old 
school,)  has  spoken  of  Wood  as  a  great  authority,  and  of 
weight  and  respect  in  Westminster  Hall. 

But  it  was  the  fate  of  Wood's  Institutes  to  be  entirely 
superseded  by  more  enlarged,  more  critical,  and  more 
attractive  publications,  and  especially  by  the  Commentar 
ries  of  Sir  William  Blackstone,  who  is  justly  placed  at"*******^ 
the  head  of  all  the  modem  writers  who  treat  of  the 
general  elementary  principles  of  the  law.  By  the  ex- 
cellence of  his  arrangement,  the  variety  of  his  learning, 
the  justness  of  his  taste,  and  the  purity  and  elegance  of 
his  style,  he  communicated  to  those  subjects  which  were 
harsh  and  forbidding  in  the  pages  of  Coke,  the  attrac- 
tions of  a  liberal  science,  and  the  embellishments  of 
polite  literature.  The  second  and  third  volumes  of  the 
commentaries  are  to  be  thoroughly  studied  and  accor 
rately  understood.  What  is  obsolete  is  necessary  to 
illustrate  that  which  remains  in  use,  and  the  greater  part 
of  the  matter  in  those  volumes  is  law  at  this  day,  and  on 
this  side  of  the  Atlantic. 

I  have  necessarily  been  obliged  to  omit  the  mention  of 
many  valuable  works  upon  law,  as  my  object  in  the  pre- 
sent lecture  was  merely  to  select  those  which  were  the 


•  M*Ke(M,Ch.J,,  I  DaUa$,  p.  357, 
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most  useful  or  distinguished.  With  respect  to  the 
*513  modem  didactic  ^treatises  on  various  heads  of  the 
law,  and  which  have  multiplied  exceedingly  within 
the  period  of  the  present  generation^  I  can  only  take 
notice  of  a  few  of  those  which  relate  to  the  la^nr  of  real 
property,  and  are  deemed  the  most  important.  The 
numerous  works»  both  foreign  and  domestic,  on  various 
branches  of  the  law  of  personal  rights  and  commercial 
contracts,  I  may  have  occasion  to  refer  to  hereafter,  as 
the  subjects  of  which  they  treat  pass  under  consideration, 
in  the  course  of  these  lectures.  Any  critical  notice  of 
them  at  present,  would  lead  us  too  far  from  the  general 
purpose  of  this  inquiry,  and  many  of  them  are  not  suffi- 
ciently matured  by  time  to  become  of  much  authority. 

Sanders'  Essay  on  Uses  and  Trusts  is  a  comprehen- 
sive and  systematic  treatise,  but  it  wants  that  fulness  of 
illustration,  and  neat  and  orderly  arrangement,  requisite 
in  the  discussion  of  so  abstnise  and  complicated  a  branch 
of  the  Law.  The  learned  Mr.  Butler  has  given  a  very 
elaborate  note  on  the  same  subject  ;*  and  there  is  an  ex- 
cellent summary  of  the  law  of  uses  and  trusts  in  Cruise's 
Digest,  arranged  witli  his  customary  skill,  and  supported 
by  an  accurate  analysis  of  adjudged  cases,  which  are 
apposite  and  pertinent  to  the  incjuiry. 

Sugden's  Practical  Treatise  on  Powers  is  the  best 
book  we  have  on  that  very  abstruse  title  in  the  law\  It 
was  regarded  by  the  author  as  his  favourite  performance, 
and  he  is  entitled  to  the  gratitude  of  the  student  for  his 
masterly  execution  of  the  work.  It  is  perspicuous, 
methodical,  and  accurate.  Mr.  Sugden's  Treatise  on 
the  Law  of  Vendors  and  Purchasers,  is  also  a  correct 
and  useful  collection  of  equity  principles  on  a  subject  ex- 
tremely interesting,  and  of  constant  forensic  discussion. 
Iloberts  on  Fraudulent  Conveyances  covers  a  very  im- 


»  Note  231  to  U!).  3  Co.  Litt, 
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pDrtanthead  in  the  jurisprudence  of  the  courts  of  equity. 
He  has  collected  the  cases  arising  under  the  statutes  of 
13  and  37  Elizabeth,  respecting  conveyances  that 
are  deemed  fraudulent  in  respect  to  creditors  'and  "514 
purchasers ;  and  though  the  treatise  is  written  in 
bad  taste,  it  is  a  useful  digest  of  the  law  on  that  subject. 
Powell's  Essay  upon  the  learning  of  devises  contains  a 
systematical  and  valuable  view  of  an  important  branch 
of  the  law  concerning  title  to  real  property,  and  it  is  en- 
livened with  some  spirited  discussions  ;  but  neither  that 
essay,  nor  the  one  of  his  upon  mortgages,  are  to  be  com- 
pared to  the  clear,  succinct,  and  masterly  analysis  of  the 
cases  under  similar  titles,  in  the  great  work  of  Mr.  Cruise. 
Feame's  Essay  on  Contingent  Remainders  and  Execu- 
tory Devises  is  a  performance  of  a  very  superior  charac- 
ter. It  Is  eminently  distinguished  for  the  ability  and 
perspicuity  with  which  it  unfolds  and  explains  the  prin- 
ciples of  the  most  intricate  parts  of  the  law.  Mr.  Pres- 
ton's recent  Essays  on  Estates  and  Abstracts  of  Title  con- 
tain sound  and  clear  views  of  the  law  of  real  property, 
and  they  have  already  attained  the  authority  of  works  of 
established  reputation. 

I  have  thus  attempted,  for  the  assistance  of  the  student, 
to  unfold,  in  this  and  the  preceding  lecture,  the  princi- 
pal sources  from  which  we  derive  the  evidence  and  rules 
of  the  common  law.  There  is  another  source  still  un- 
touched, from  which  a  great  accession  of  sound  princi- 
ples, particularly  on  the  subject  of  personal  contracts, 
bas  been  received,  to  enlarge,  improve  and  adorn  our 
municipal  codes.  I  allude  to  the  body  of  the  civil  law, 
contained  in  the  Institutes,  Digest,  and  Code  of  Justinian ; 
and  our  attention  will  be  directed  to  that  subject  in  the 
next  lecture. 
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The  great  body  of  the  Roman  or  civil  law  \iras  cdL^ 
lectcd  and  digested  by  order  of  the  Emperor  Justtiiiim» 
in  the  former  part  of  the  sixth  century.     That  compila- 
tion has  come  down  to  modern  timesi  and  the  institutions 
of  every  part  of  Europe  have  felt  its  influence,  and  it 
has  contributed  largely,  by  the  richness  of  its  materialSf 
to  their  character  and  improvement.     With  most  of  the 
Kiiropcan  nations,  and  in  the  new   states  in   Spanish 
America,  in  the  province  of  Lower  Canada,*  and  in  one 
of  these  United  States,**  it  constitutes  the  principal  basis 
of  their  unwritten  or  common  law.     It  exerts  a  very  con- 
sidcnible  influence  upon  our  own  municipal  law,  and 
particularly  on  those  branches  of  it  which  are  of  equity 
and  admiralty  jurisdiction,  or  fall  within  tlic  cognizance 
of  tlic  surrogate's  or  consistorial  courts/ 

The  history  of  the  venerable  system  of  the  civil  law 
is  peculiarly  interesting.     It  was  created  and  gradually 


*  Real  property  law  in  CanaclA,  under  French  ^rrauts,  was  cstabliAbcd  upon  the 
ba*iis  of  the  Couivme  de  PariSf  with  feudal  burdens.  Tlw  French  ciA-il  law,  as 
it  existed  in  Canada  at  the  time  of  the  conquest  of  the  province,  still  prcvaiU 
without  any  of  the  meliorations  of  the  code  Napoleon. 

*»  S<»e  the  Civil  Code  of  the  State  of  Louisiana,  as  adopted  in  1824. 

*=  The  Koman  law  is  blend»*d  with  that  of  tlic  Dutch,  and  carried  into  their 
A.«iaric  posjtcsdions ;  and  when  the  island  of  Ceylon  passed  into  the  hands  uf  the 
English,  justice  was  directed  to  be  administi'red  according  to  the  former  system 
*»f  luwH  in  the  Dutch  courts;  and  Van  Leeuwen's  Commentaries  on  tlie  Hojnan 
Dutch  Law  were  translated  into  EogUsh  in  1830|  expressly  for  the  benefit  of  tbe 
English  judiciary  in  that  island. 
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matured  on  the  banks  of  the  Tiber,  by  the  successive 
wisdom  of  Roman  statesmen,  magistrates,  and 
sages ;  and  after  governing  •the  greatest  people  in  *516 
the  kncient  world,  for  the  space  of  thirteen  or  four- 
teen centuries,  and  undergoing  extraordinary  vicissitudes 
after  the  fall  of  the  western  empire,  it  was  revived,  ad- 
mired, and  studied,  in  modem  Europe,  on  account  of  the 
variety  and  excellence  of  its  general  principles-     It  is 
now  taught  and  obeyed,  not  only  in  France,  Spain,  Ger- 
many, Holland,  and  Scotland,  but  in  the  islands  of  the 
Indian  Ocean,  and  on  the  banks  of  the  Mississippi  and 
the  St.  Lawrence.     So  true,  it  seems,  are  the  words  of 
d'Aguesseau,  that  **  the  grand  destinies  of  Rome  are  not 
yet  accomplished ;  she  reigns  throughout  the  world,  by 
her  reason,  after  having  ceased  to  reign  by  her  authority." 

My  design  in  the  present  lecture  is  to  make  a  few  gene- 
ral observations  on  the  history  and  character  of  the  civil 
law,  in  order  to  excite  the  curiosity  and  direct  the  atten- 
tion of  the  student  to  the  proper  sources  of  information 
on  the  subject.  The  acquaintance  which  I  have  with, 
that  law  is  necessarily  very  imperfect ;  and  I  am  satis- 
fied that  no  part  of  it  can  be  examined,  and  no  one  period 
of  its  history  can  be  touched,  by  a  person  not  educated 
under  that  system,  without  finding  himself  at  once  ad- 
monished of  the  diflSculty  and  delicacy  of  the  task,  by 
reason  of  the  overwhelming  mass  of  learning  and  criti- 
cism which  presses  upon  every  branch  of  the  inquiry. 

That  part  of  the  Roman  jurisprudence  which  has  been 
denominated  the  ancient,  embraced  the  period  from  the 
foundation  of  the  city  by  Romulus,  to  the  establishment 
of  the  twelve  tables. 

The  fragment  of  the  Enchiridion  inserted  in  the  Pan-   E»riy  ro- 
dects,*  is  the  only  ancient  history  of  the  first  ages  of  the"" 
Roman  law  now  extant.   It  was  composed  by  Pomponius, 

■  Dig*  lib.  1.  tit.-  2.     De  origine  juHt, 
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in  the  second  century  of  the  Christian  era,  and  rescued 
from  oblivion  by  Justinian;  and  Bynkershoeck 
•617  has  republished  •it,  and  endeavours  to  restore  the 
integrity  of  the  original  text  by  emendations  and  a 
critical  commentary.  From  this  fragment  we  learn  that 
Sextus  or  Caius  Papirius,  who  was  a  pontifex  maximus 
about  the  time  of  the  expulsion  of  Tarquin,  made  a  col- 
lection of  the  leges  regusj  or  laws  and  usages  of  the  Ro- 
mans under  their  kings,  and  which  was  known  by  the 
name  of  the  Jus  Civile  Papirianum,  Very  few,  if  any, 
fragments  of  this  original  collection  by  Papirius  now  re- 
main, though  effi)rts  have  been  made  to  restore,  if  possi- 
ble, some  portion  of  these  early  Roman  laws.^  Such  a 
work  was  evidence  of  great  progress  in  jurisprudence 
under  the  kings,  and  it  must  have  contained  an  account 
which  would  have  been  at  the  present  day  most  deeply 
interesting  and  curious,  of  the  primitive  institutions  of  a 
city  destined  to  become  the  mistress  of  the  world.® 

The  genius  of  the  Roman  government  and  people  bad 
displayed  itself  by  the  time  of  the  expulsion  of  their 
kings,  and  the  foundations  of  their  best  institutions  and 
discipline  had  been  laid-  The  Roman  people  w^ere  di- 
vided into  tribes  and  curiae,  and  the  patrician  order  and 
the  Roman  senate  were  instituted  under  Romulus,  and 
that  last  body  became  in  process  of  time  the  most  pow- 


•  PratemUsta  ad  leg.  2  D.     De  origine  juris.     Opcray  tome  i.  301. 

*»  Heinecc.  Aniiq.  Rom.  Jut,  Pro<tm,  8ec.  1  and  2.     Hut*  Jur.   Civ.  lib.  L 
eec.  15;.  16. 

•  Gibborif  in  his  History,  vol.  viii.  p.  5.  note,  denies  altogether  the  feet  pf  any 
snch  original  compilation  by  Papirius.  Niebuhr,  on  the  other  hand,  though  be 
treats  the  early  Roman  history  as  a  poetical  legend^  says,  that  the  hi^h  antiquity 
of  the  collection  of  the  laws  of  the  kings,  compiled  by  Papirius,  M^ma  unques- 
tionable. History  of  Rome,  vol.  i.  p.  211.  I  am  incompetent  to  decide  audi 
a  question.  It  is  cited  as  an  original  and  authentic  work  by  Pomponius,.  wh* 
had  infinitely  better  means  of  knowledge  than  any  modem  writer ;  and  it  is 
assumed  to  be  so  by  such  master  critics  as  Bynkershoeck  and  Heineccius ;  and 
yet  the  singular  learning  and  acutene8»of  Gibbon  giro  almost  overbeariDg  wetgkt 
to  his  critical  opinions. 
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erful  and  majestic  tribunal  in  all  antiquity.*     The 
general  assemblies  of  the  people  were  ♦a  part  of  •SIS 
the  primitive  government,  and  a  very  ef&cient  por- 
tion of  the  legislative  power,  and  they  met  in  their  curiae 
or  parishes,  and  the  vote  of  every  citizen  belonging  to 
the  curiae  was  equal  in  these  comitia  curiata.    The  senate 
was  a  select  body  of  the  elder  citizens,  and  the  king  was 
elected  for  life  by  the  curiae,  upon  the  nomination  of  the 
senate,  and  the  laws  of  the  comitia  conferred  upon  him 
the  powers  of  a  civil  and  military  chief.**    The  fecial  and 
other  colleges  estabhshed  by  Numa,  bound  the  Romans 
to  religious  discipline.®    Servius  TulUus  divided  the  peo- 
ple into  six  classes,  and  one  hundred  and  ninety-three 
centuries,  and  this  was  a  most  important  change  in  the 
Roman  polity.     The  first  class  contained  the  pa- 
tricians, knights,  and  rich  citizens,  ♦and  ninety-  •SI 
eight  centuries ;  and  when  the  people  assembled 


*  In  hoc  orhis  terra  tanctiatimOj  gravusimoque  concilio.     Cie.  in  Cat. 

**  I  have  followed  Dionysias  of  Halicamassus,  Livy,  Cicero,  and  the  other 
authors  of  the  classical  ages,  in  respect  to  the  early  history  of  Rome ;  and  I  havo 
not  hccn  incUned  to  adopt  the  historical  scepticisms  of  some  modem  antiquaries, 
(of  whom  Niebuhr  may  be  placed  at  the  head,)  so  fai-,  as  to  reject  as  fable  what 
the  classics  have  taught  us  concerning  the  civil  and  political  institutions  of  the 
earlier  Romans.  The  account  in  the  text  of  the  mixed  monarchy  of  Rome, 
under  the  kings,  is  confirmed  by  Niebuhr  himself.  Hist,  of  RomCt  vol.  i.  p. 
290 — 295,  English  edit.  Camb.  1828.  '  He  holds,  however,  contrary  to  the  re-^ 
ceivod  opinion,  that  the  curia  were  at  first  assemblies  of  the  patricians,  and  not 
of  the  whole  people ;  and  that  the  Pleb$  were  landholders  of  the  neighbouring 
towns  and  country,  and  field-labourers,  who  were  free,  and  above  the  degree  or 
condition  of  the  cUents  attached  to  the  patricians,  but  that  they  had  no  vote. 
Niebuhr*s  work  is  so  intermixed  with  true  and  fabulous  story,  and  he  goes  eD 
deeply  into  the  "  tangled  thickets  of  the  forest,"  that  it  becomes  rather  difficult 
to  know  what  is  and  what  is  not  to  be  deemed  genuine  history,  amidst  his  ince^ 
eant  scepticism  and  complicated  narration. 

*  Numa  religionibut  et  divino  jure  populum  devinxit,  Tac.  Ann,  3.  26. 
According  to  Cicero,  the  auspices,  religious  ceremonies,  courts  of  justice,  appeals 
to  the  people,  the  senate,  and  the  whole  military  discipline,  were  instituted  by 
royal  authority,  &i  early  as  the  foundation  of  the  city.  He  imputes  the  institu- 
tion of  the  auspices  and  the  senate  particularly  to  Romulus.  Tuse,  Quttst.  lib. 
iv.  1.  De  Repub,  lib.  ii.  sec.  D,  10.  14.  He  says,  further,  that  Numa  toeu  the 
ioriter  of  Ifitct  which  were  then  extant !     Ibid,  lib.  v.  sec.  2. 
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by  centuries  in  their  annuia  centuriaiOf  (as  they  generally 
did  tliereafter  when  called  by  the  consuls  or  senate,)  they 
voted  by  centuries ;  and  the  first  class,  containing  a  ma- 
jority of  all  the  centuries,  if  unanimous,  dictated  the 
laws.  This  arrangement  threw  the  powers  of  govern- 
ment into  the  hands  of  the  patrician  order,  and  of  naen  of 
property/ 

After  the  establishment  of  the  republic,  all  the  higher 
magistrates  were  elected  in  the  camilia  cemuriatay  which 
were  convoked  by  the  consuls,  and  they  presided  in 
tliem,  counted  the  votes,  and  declared  the  result ;  and 
their  resolutions  were  legei  of  the  highest  authority,  and 
binding  on  the  whole  community.  After  the  institution 
of  tribunes,  they  convoked  the  assemblies  of  the  people 
by  tribes,  and  there  all  the  people  met  on  an  equality, 
and  voted  per  capita.  In  the  camitia  iributa  the  people 
elected  the  tribunes  and  subordinate  magistrates,  and 
enacted  plvhlscltn^  binding  on  the  plebeians  alone,  until 
the  Ilortensian  law  made  the  decrees  of  the  people  in 
their  comitia  tributa  binding  equally  on  patricians  and 
plebeians.** 

As  the  whole  administration  of  justice,  civil  and  cri- 


»  Kosqne  ita  dUparavity  says  Cicero,  (that  is,  ho  so  tlistributotl  the  citi/ens 
in  rla-^jios,)  t*/  stiffragia  non  in  multitufUnis  scd  in  locnpletium  poiesfnte  csscnt : 
euraritquCj  quod  semper  in  repnhlica  tenendum  est,  nt  plurimum  vtiieant 
plurimi,  De  Repub.  lib.  ii.  sec.  22.  Cicero  seems  tr)  hnvo  been  nwnre  of  tlio 
dan^'iT  to  |)n>perty  from  imivtTsal  and  equal  sufirag'e — Ita  nee  prnhibvbainr 
qui^qnam  jure  suffragii :  et  is  valebat  in  tujfragio  plurimunif  cujus  plurimum 
init'rcrat  esse  in  optimo  Statu  civitatem     Ibid. 

^  Pie-  1.  2.  2.  8.  Gravina^  de  Orlu  et  Prog.  jur.  civ.  sec.  28.  As  the 
comitia  curiatay  according  to  Niebiihr,  were  assemblies  of  the  patrit^ians  onlv, 
tho  comitia  tribula  were  assemblies  of  the  plebeians  only,  and  were  liold  inde- 
pendently of  patrician  magistrates  and  influence.  They  could  be  held  without  a 
previous  senatn^  contuUitmy  and  were  not  subject  to  the  check  of  tho  audpicei^, 
Vthich  were  under  the  management  of  the  patricians.  The  eomitia  cmtitriaUi 
embraced  all  the  orders  of  tho  state,  and  all  persons  of  an  age  for  military  ser- 
vice*, and  the  piitri«'ians,  and  their  clients,  and  plebeiaiu,  all  found  a  place  in  them. 
In  the  comitia  tributa  the  votes  were  taken  by  tribes,  and  in  the  comitia  curiata 
by  curur.  The  patricians  exerci!«?d  controlling  influence  in  the  comitia  ccniur 
Hala  by  means  of  tho  votes  of  their  clients. 
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minal,  bad  been  txansferred  from  the  kings  to  the  con- 
suls, it  aoon  became  necessary  to  control  the  exercise  of 
this  formidable  power.  This  was  done  by  the 
Valerian  law,  proposed  by  •the  consul  Valerius,  •620 
and  granting  to  persons  accused  of  crimes  a  right 
of  appeal  from  the  judgment  of  consuls  to  the  people. 
It  then  became  an  established  principle  in  the  Roman 
constitution,  that  no  capital  punishment  could  be  inflicted 
upon  a  Roman  citizen  without  the  vote  of  the  people, 
though  the  consuls  retained  the  power  of  inflicting  very 
severe  imprisonment.'  The  Valerian  law  became  an 
imperfect  palladium  of  civil  liberty,  and  waa  in  some  re- 
spects analogous  to  the  hedxas  corpua  act  in  the  English 
law ;  but  the  appointment  of  a  dictator  was  a  suspension 
of  the  law. 

As  the  royal  laws  collected  by  Papirius  had  ceased  to 
operate,  except  indirectly  by  the  force  of  usage ;  and  as 
the  Romans,  for  twenty  years  after  the  expulsion  of  Tar- 
quin,  had  been  governed  without  any  known  public  rules,'' 
they  began  to  suffer  the  evils  of  uncertain  and  unsteady 
laws.  The  call  for  written  law  was  a  long  time  resisted 
on  the  part  of  the  magistrates  and  senate  ;  but  it  was  at 
last  complied  with,  and  a  commission  of  three  persons, 
by  the  joint  consent  of  the  senate  and  tribunes,  was  in- 
stituted to  form  a  system  of  law.  This  commission  gave 
birth  to  the  twelve  tables,  which  form  a  distinguished  era 
in  the  history  of  the  Roman  law,  and  constitute  the  com- 
mencement of  what  has  been  csdled  the  middle  period  of 
the  Roman  jurisprudence.* 

-  Dig.  1.  2.  2.  16. 

^  Jacerlo  nagiijurt  tl  emuattudiiu  qaamptr  latam  legem.     Dig.  1,3,3. 

<  Tbe  Enekindian  of  Forapooiiu  uyi,  thai  the  dcputiee  wera  ci 


9  from  tbo  Greciui  ciiiei )  IDig,  I.  S.  2.  4.)  and  tbe  origiruJ  hiMo 
riana,  Liiy  (b.  3.  ch.  31,  32,)  ud  Dionyiiai  of  Halicainuiiu,  iAnliq.  Rtm. 
h.  10,)  lay,  thst  tbe  depotation  wu  acnt  to  Athena  to  leam  the  law*  and  iiulitii- 
tiont  of  Greece.  Giavina,  (i)e  Orfx  <i  Prog.  jar.  ne.  uc.  33  ;  and  De  Jure 
Nat.  Qeta.  tt  xii.  tabutaniit,  wc.  33.)    HetDecdni,  (tfwf.  jwr.  eiv.  tee.  24 ; 
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Thytwiv  The  twelve  tables  were  ratified  by  the  consent  equal- 
ly of  the  patricians  and  plebeians,^  and  they  consisted 
partly  of  laws  transcribed  from  the  institutions  of  other 
nations,  partly  of  such  as  were  altered  and  accommo- 
dated to  the  manners  of  the  Romans,  partly  of  new  pro- 
visions, and  mainly  perhaps  of  laws  and  usages  under 


and  Aniiq.  Rom.  Jur,  Promm.  sec.  3.)     Voet,  (Com.  ad  Pand.  1,  2.  1.)     Dr. 
Taylor,  (Hist,  of  the  Romitn  LaWf  p.  8.)    Fochier,  (Prafatio  seu  Proleg-ougena 
in  Pandectat  JuttitUancas,  part  1.  ch.  1.     De  legibut  tnUiquis,)  and  the  gene- 
rality of  modem  writers  on  Roman  history  and  law,  assume  it  to  be  a  conoedod 
&t*t,  on  the  authority  of  Livy,  Dionysius,  Cicero,  Pliny  and  others,  that  the  eut- 
basiiy  went  to  Athens.     Tacitus  (Ann.  3.  37,)  observes  generally,  accilit  qmm 
vsquam  egrcgiaf  and  the  deputies  must  have  visited  at  least  the  Grocian  citiea  in 
lowur  Italy.     M.  Bonamy,  a  learned  French  writer,  has,  however,  vrritten  tLima 
di8!tortati(»ns  upon  the  origin  of  the  laws  of  the  twelve  tables,  and  he  consider*  the 
story  of  a  Roman  deputation  to  Athens  as  fabulous.     He  endeavours  to  maintain^ 
by  an  able  disrussion  concerning  the  early  history  of  the  Roman  constitution  and 
1ji\vi«,  ami  hy  a  critical,  and  even  profound  oxnmination  of  the  laws  of  the  twelve 
ta}>l<"«,  that  tl»oy  wcro  not  borrowed  fnini  x\\v  jurisprudence  of  Atht'ns,  but  that 
tlu'V  wen'  essj'nriidly  n  u'stonition  of  the  uneicnt  Roman  laws  under   Roniuliis 
Nunm,  and  S<'r\'iu.s  Tullin<,  and  wliich  liatl  pone  into  di>»use  undf?r   the  consuls, 
lb?  admits,  htuvever,  tliat  tin?  plan  of  the  mixed  monnrcliy,  and  many  of  tlic  Ro- 
man usaj;es  under  the  kina:s,  had  their  oriipn  in  the  usaiies  of  Alliens  and  Sruirta. 
(Mem.  dr  Is  Acad,  des  Inscriptions  ct  Belles  Lcttres,  tome  xviii.  edit.  Amst. 
17-13.)     It  i-*  wonhy  of  ol>ser\'ation,  that  this  sceptical  as  well  as  learned  writer, 
dtH'-»  not  hesitate  to  assume,  on  the  atithority  of  Dionysius  of  Hulicamassus,  tljo 
authenticity  of  the  histori"  ot'the  Roman  kin«j9.     (libbon  {Hist.  vol.  viii.  n.  8t)  is 
also  decidt'dly  of  opinion,  that  the  deptitation  never  \-isited  Athens,  and   he  fn\es 
plausible  nvinons  f«)r  his  l)elief;  and  though  Cicero  says.  ( De  hcgc^.  b.  2.  ch.  *23 
and  25,)  that  the  r«*:nilatitins  in  the  twelve  tables  concerning  funerals,  w^ere  tran»» 
latftl  from  the  law-*  of  Solon,  and  the  decemviri  ha«l  adopted  almost  tlic  very  words 
of  Solon,  yet  M.  IJonamy  ven*'  inct*niously  relies  uj>on  Cicero,  as  one  of  the-aii- 
thoriiirM  in  support  of  his  hypothesis.     Niebuhr,in  his  History  of  Jiomc^  (vol.ii. 
edit,  riiil.  \\V.\:,,  by  Han'  and  Thirlwall,  p.  228—231,)  concludes,  tliat  the  depu- 
ties visiteil  Athens,  but  that  then*  is  no  re>«emblance  bt^tween  the  Attic  civil   Jaw 
and  the  twelvi!  tables,  either  as  to  personal  rights  or  judicial  pr«x*ee<lin"-s.      But 
Nitbuhr  was  evidently  in  an  error  when  he  says  (vol.  2.  231,  nolo  7,)  tliat  '*  no- 
where  d(M's  Cicen)  give  the  least  hint,  that  there  was  any  Greek  element  in  tlie 
twelve  tables."     He  must  have  forgotten  the  jiassages  firom  Cicero  De  Lesrihus 
to  which  I  have  refenvd. 

•  Niebuhr,  (Rovian  History,  vol.  ii.  p.  235.  edit.  Phil.  1835,)  says,  that  the 
code  of  the  decemvirs  l>eing  approved  by  the  senate,  was  brought  bt^fore  the  cen- 
turies, and  their  assent  was  ratified  by  the  curia?,  under  the  presidency  of  the  col- 
leges of  pricsu,  and  the  sanctiou  of  happy  au«picae. 
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their  ancient  kings.*    They  were  written   in  a  style 
exceedingly  brief,  elliptical,    and  obscure;  and  they 


*  Qravinaf  de  Ortu  et  Prog,  J.  C.  sec.  32.  Niebuhr's  Hist,  of  Romei  vol. 
2.  248.  251  note,  253.  Niebuhr  says  that  the  twelve  tables  were  nothing  more 
than  the  ancient  statutes  consolidated.  A  learned  writer  of  our  own  country,  in 
the  New-York  Review  for  October,  1839,  who  avows  his  education  and  shows 
his  acquirements  in  the  European  schools  of  the  ci\il  law,  gives  very  solid  reasons 
for  his  opinion  that  the  code  of  the  twelve  tables  was  essentially  declaratory  of 
ancient  laws  and  usages.  Fragments  of  the  twelve  tables  were  collected,  and 
distributed  with  great  accuracy  under  their  original  and  proper  divisions,  by  J. 
GothofTed,in  a  work  entitled  Quatuor  Foniea  Juris  Civiliti  printed  in  1653;  and 
his  collection,  Heineccius  says,  (Antiq,  Jur.  Rom,  Prodsm,  sec.  5,)  is  to  be 
preferred  to  that  of  all  others.  His  collection,  distribution,  and  interpretation  of 
the  tables,  has  been  followed  by  Gravina,  who  has  inserted  the  originals,  with  a 
paraphrase,  at  the  conclusion  of  his  treatise  de  Jure  Naturali  Gentium  et  XII. 
Tahulamvu  He  has  also  given  a  copious  commentary  upon  that  collection. 
They  were  redigested  and  inserted  at  length  in  the  voluminous  VHistoire  Ro- 
maine  of  the  Jesuits  Cotrou  and  Rouille,  and  copied  firom  them  into  Hookers  Ro- 
man History,  b.  2.  ch.  27.  A  summary  of  this  curious  and  celebrated  code,  which 
had  such  permanent  influence  on  Roman  jurisprudence,  and  is  so  constantly  al- 
luded to  by  Roman  jurists,  will  not  be  unacceptable  to  the  American  student. 

The  1st  table  related  to  law  tniU  and  regulated  the  right  of  citation  of  the  de- 
fendant before  the  praetor.  The  creditor  of  his  own  authority  seized  his  debtor, 
where  he  found  him  in  public,  and  carried  him  before  the  pnetor,  and  if  the  debtor 
resisted,  the  creditor  might  seize  and  drag  him.  Ambula  in  jus — Te  in  jut 
voco ;  and  if  old  or  infirm,  the  plaintiff  was  to  provide  him  with  a  jumenturo,  or 
open  carriage.  (But  even  this  provision  was  reprobated  in  after  ages  for  its  se- 
verity. A,  Gell.  Nod,  Alt,  20.  1.)  The  debtor,  if  he  wanted  time,  was  obliged 
to  give  a  caution  or  bail  for  his  appearance  at  a  future  day.  The  praetor  was  to 
decide  the  cause  promptly,  by  daylight ;  and  if  the  accuser  wanted  witnesses,  he 
was  allowed  to  go  before  his  adversary's  house,  and  to  repeat  his  demand  for  three 
days  together  by  loud  outcry.  Mr.  Justice  Ware,  of  the  district  court  for  Maine, 
has  given,  in  the  case  of  Lane  v.  Townsend,  Ware's  Rep.  299,  a  brief  account  of 
the  commencement  and  prog^ss  of  a  Roman  suit  in  its  first  stages.  It  is  an  inte- 
resting examination,  and  sheds  much  learning  and  light  on  the  obscure  subject; 
and  points  out  inaccuracies  not  only  m  Brown's  civil  and  admiralty  law,  but  in 
Blackstone's  Commentaries,  in  respect  to  the  stipulation  or  bail  required  of  the 
defendant  in  the  suit. 

The  2d  table  related  to  robbery  j  theft  y  trespass  f  and  breaches  of  trust.  It  al- 
lowed the  right  to  kill  a  robber  by  night.  It  inflicted  corporal  pimishment  and 
slavery,  on  conviction  of  robbery,  unless  the  parties  settled  with  each  other. 
Slaves,  guilty  of  robbery,  were  to  ho  thrown  down  the  Tarpeian  Rock.  Thefts 
and  trespasses  were  punished  by  pecuniary  mulct.  Trespassers  by  night  on  har- 
vests or  cornfields  were  punished  capitally,  as  victims  to  Ceres.  No  term  of  pre- 
scription gave  a  right  to  stolen  goods,  nor  any  right  of  a  foreigner  to  the  goods  of 
a  Roman  citizen.  Breaches  of  trust  were  punished  with  the  forfeiture  of  double 
the  value  of  the  deposite. 

The  3d  table  related  to  iacmst  and  the  right  ofercdUor$  over  (heir  debion. 
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sbow  the  great  simplicity  of  Boman  mannerSf  and  axe  evi- 
dence of  a  people  under  a  nigged  police,  and  very  consi- 
derably advanced  in  civilization.    They  contain  a  great 


It  prohibited  more  th^n  one  per  oenc  iatefeet  for  tpaaej,    (The  wdglit  oT  ea- 
thorny  would  Mem  rmtber  to  be  in  htaor  of  one  per  oenL  m  ye«r«  thougfa  Moa- 
tnquiim  intiau  thnt  interest  tt  the  time  of  the  twelve  tables  was  twdwe  per 
cent,  a  yev,  nnd  thst  the  law  ledndnf  it  to  ooe  per  cent,  was  passed  naaf 
year*  afterwards.    EtpHi  du  Lois,  lir.  28.  ch.  SS.    In  this  coDatmctioB  hb 
is  gupported  by  XivjF,  b.  7.  ch.  S7.    Bat  Tadtns  says^that  the  twelve  taMas 
restrained  usury  to  one  per  eenL  a  year.     Tmeii*  Amm,  Hb.  vi.  16.     And  this  is 
the  constniction  (iren  to  the  woids  Si  qmi  mmeimno  fmnort  mmpHmMfrnmarmmi^ 
by  the  f  eneraKty  of  commeataMrs.    PMUsr^s  Peadeete  JuoUmmmem^  taum  L 
Frag,  XIL  Tab,    Oibhaih  voi  TiiL  p.  86,  note.    It  is,  however,  a  doahilU 
question  whether  the  tyrehe  taHes  allowed  on^  one  or  twelve  per  cent,  a  year. 
Professor  Hufo,  of  tjbe  University  of  Gottbgen,  in  his  iftaCorjr  cf  the  M^ 
muin  Late,  sec.  126,  inclines  to  the  latter  opinion.    A  leeeot  writer  oo  dna 
vexatious  point  in  Roman  knsloiy,  holds  it  to  be  quite  clear  that  die  maoal 
rate  of  interest  of  the  Romans,  was  an  oaee  in  every  ag  for  the  cyclic  year 
of  ten  months,  that  is,  eight  and  a  half  per  cent.,  equivalent  to  ten  per  cent, 
for  tlio  civil  year  of  twelve  months.     Foreign  Quarterly  Revietc,  No.   22. 
art.  6  )     The  debtor  was  to  have  thirty  days  after  juflgment  to  pay  hi.i  dc!>t: 
and  if  he  did  not  then  pay  ur  give  security,  hi*  creditor  had  a  ri^ht  to  M*ize 
him,  load  him  with  chains  of  a  certain  weight,  and  maintain  him  on  a  prescribed 
scanty  allowance ;  and  if  he  failed  to  pay  after  being  sixty  days  in  prison,  ho  was 
to  be  brought  before  Uic  people  on  three  market  daya,  and  the  debt  pniclaimed ; 
and  if  then'  were  several  creditors,  he  might  at  their  election  be  sold  beyond  the 
Tibet,  or  his  body  cut  into  pieces.     (Gibbon,  //is/,  vol.  viii.  p.  92,  takes  this  Jaw 
in  the  literal  sense,  and  so  does  Gravina,  de  Jure  Nat.  Gent,  et  XIL  Tab.  sec 
72  ;  and  he  adopu  the  argument  of  Sextus  Ciecilius  in  A.  Gell.  Noct.  Att,  20.  1, 
who  maintained,  that  the  law  was  only  crtiel  in  appearance,  and  that  he  had 
never  read  or  heard  of  its  being  executed,  for  its  extreme  severity  prevented  the 
creation  of  debt.     Monte9(}uieu  well  observes,  that,  upon  such  reasoning,  the 
most  cruel  laws  would  be  best ;  and  be  thinks  the  better  construction  to  be,  that 
the  law  only  related  to  the  division  of  the  debtor's  property.     Esprit   des  Loix^ 
b.  29.  ch.  2.     Bynkershoeck,  Obeerv.  Jur.  Rom.  lib.  i.  ch.  1.  and  Hciocccius, 
Antiff.  Rom.  lib.  iii.  tit.  30.  sec.  4.  are  of  the  same  opinion.     Pothier,  in  the 
introduction  to  his  Pandecta:  Jvsiinianete^  has  inserted  the  fragments  of  the 
twelve  tal)les,  as  they  were  restored  by  Gotbrofredus,  and  he  has  illu:(trated  them 
by  brief  notes  and  commentaries.     He  is  for  a  literal  construction  of  tlii^  part  of 
the  twelve  tables,  and  he  says  this  was  the  constniction  of  all  the  writers  of 
antiquity  who  make  mention  of  them,  such  as  Quintilion,  TertuUian,  and  A. 
Gcllius.     P^>fertsor  Hugo  is  also  obliged  to  renounce  the  metaphorical,  and 
follow,  with  the  ancients,  the  literal  interpnttation  of  the  twelve  tabl(»  on  this 
subject.     Histoire  du  Droit  Romairif  par  G.  HugOy  iraduite  de  V AUenumd 
par  Joitrdan,  tome  i.  p.  233.  sec.  149.     Niebuhr,  in  his  History  of  Rome^  vol. 
ii.  p.  597,  takes  the  law  literally,  and  says  that  no  sound-headed  penton  ought  to 
construe  it  otherwise.    He  says  its  seyepty  was  designed  to  compel  the  debtor 
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desd  of  wisdom  and  good  sense,  intermixed  with  folly, 
injustice,  and  cruelty.     They  were  engrossed  on  tables 


to  redeem  himMlf,  or  lo  enter  into  b  nexam,  hj  mhibti  lie  bocame  liable  to  paj 
inierest.  and  to  work  out  hia  Jcbl  by  labour.  Gravina,  de  Jure  Sal.  Gtnt.  iwc, 
21,  says,  there  are  grcninda  (o  conclude  (hat  the  Ugei  rtgia,  with  rhe  EKeplion 
of  eurh  as  relnieil  to  regal  domination,  were  bicoiponited  into  the  three  first  of 
diBse  twelvQ  tables.) 

The  4ih  table  relatpd  to  (*,•  right t  of  fathert  and  familiu.  It  gave  to 
fathers  the  power  of  life  and  death  anil  of  sale  over  their  children,  anil  tht:  right 
ID  kill  immediately  a  child  bom  deformed.  On  the  other  hand,  and  as  some 
compensation  for  these  BIrociovs  proviiioni,  it  declared,  that  if  a  lather  neglected 
to  leach  his  son  a  trade,  ho  vras  not  obliged  to  maintain  his  lather  when  in  want; 

The  I>lh  table  related  to  inhentatutt  and  gvardianihipi.  It  declared,  that 
if  tho  fatlier  died  intestate,  and  had  no  children,  hii  neamt  relations  were  to  be 
his  heirs;  and  if  he  had  no  relations,  a  man  of  his  own  name  was  to  be  hia  heir. 
He  had  the  right  to  appoint  guardians  to  his  children.  If  a  tVeedman  died 
inlcstate  and  without  heirs,  his  effects  went  to  the  family  of  hii  patron.  The 
heirs  were  to  pay  ihc  debts  of  the  ancestor  in  prnpartion  to  their  share  of  his 
estate.  It  also  provided,  in  the  cose  of  lunatics  and  prodigab,  that  the  relatjooi, 
and  if  none,  that  one  of  the  nBme,waa  to  have  the  Care  of  the  person  and  estate. 

Tho  6ch  isbli!  related  to  proTwWy  and  poMfHum.  It  declared,  that  the  title 
of  goods  should  not  past  on  sale  and  delivery,  without  payment.  Two  year* 
poaiesiion  amounted  to  a  right  of  prescription  for  lands,  and  one  year  for  move* 
able«.  It  Ukntviio  ilni^lared,  that  in  litigHCed  cases,  the  presumption  should 
alnroys  be  on  the  side  of  the  possessor ;  and  that  in  disputes  abonc  hberty  ind 
slavery,  the  prenumption  should  always  be  on  the  side  of  hberty. 

The  7th  tabic  related  to  Ireipaiiei  and  damagtt.  It  provided,  that  compen- 
Mlion  be  mode  for  irenpaMes;  and  thai  for  arson  or  maliciously  setting  fire  to  a 
bouse,  or  to  grain  near  it,  the  oSender  was  to  be  scourged  and  burnt  to  death. 
The  Itx  iaiimi$  was  applied  to  losses  of  limb,  unless  the  injured  perly  accepted 
same  other  sacinfaction.  A  pecuniary  fine  of  three  hundred  pounds  of  brass  wa» 
declared  lor  dislocating  a  bone,  and  twenty-five  asses  of  brass  for  a  common  blow 
with  tlu  fist.  (It  is  related  in  ths  Noel.  AU.  2b.  1,  that  one  Lucius  Neralius,  in 
■An  times,  when  the  ciiy  became  wealthy,  and  such  a  fine  insigoifictiDI,  amuaed 
himself  by  striking  fieemen  in  the  face  as  he  met  them  in  the  street,  and  then 
cffdering  his  servant,  who  followed  him  for  the  purpose  with  a  bag  of  brass  money, 
to  count  out  and  tender  rhe  twenty-five  pieces,  as  the  compensation  fitted  by  law.) 
It  was  provided  also  by  this  table,  that  slanderers,  by  word*  or  verses,  *boul4  bs 
beaten  with  a  club.  False  witnesses  were  to  be  thrown  headlong  from  ibe  capiiol, 
Bikd  parricides  wore  to  be  sewed  up  in  a  sack  and  thrown  into  the  Tiber.  Who-, 
fwer  wilfiilly  killed,  or  poisoned,  or  prepared  poBon  for  a  freedman,  or  used 
magical  word^  to  hurt  him,  was  punishable  as  a  homicide.  Guardians  and 
p«tiDn»  who  acted  fraudulently  in  their  trust,  were  to  bo  lined  and  held  odious. 

The  8th  table  related  (o  tilaia  in  tht  coujUry.  It  required  a  space  of  two 
and  a  half  foot  to  be  left  betweeti  evety  bouse ;  and  it  tdlowed  societies  or  privals 
companies  to  make  (heir  own  by-laws,  not  being  inconsistent  with  the  public  law. 
The  pnactn  was  to  assign  aifaitmUirs  in  ca«e«  i^  diipulM  aboul  be      ~ 
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of  woody  or  brass,  or  ivoiy,*  and  were  exposed  to  de- 
strucdoDy  though  unquestioDably  preserved,  'when  the 
city  was  burnt  by  the  Graula.^  They  existed  entire  in  the 
third  but  did  not,  as  Heineodos  supposes,  survive  the 


it  proTided  r«dreM  for  iniiMiioet  to  fiddi  bj  tha  tlttde  of 
counos.    It  required  roMb  to  be  ciglit  feet  wkle»  aad  doable  at 
allowed  tratellcn  to  drive  over  the  a^ioiaiqf  lends,  if  the  nwd  was  bad. 

The  9th  table  was  concennay  ike  commM  HgktM^ikt  pmfit,  ItpraUfaiaBd 
all  special  pririleges  to  any  penon,  and  it  lestond  dsbcnn  «te  bad  bees  i^ 
deemed  from  slaveiy,  to  dieir  fonaor  rights.  It  made  bribatjp  in  a  jodga  or 
arbitrator,  or  the  holding  seditions  ssesmblies  ia  the  dtj  hf  slgblf  or  flrliiiai^ 
up  a  Roman  citizen  to  a  fei^lguei,  or  s<iliiilling  a  faaigBg  to  declare  fafaDsdf 
against  Rome,  capitel  ofleaoes.  It  deehrad  ibitt  dl  caoset  lelatiiig  to  tbe  lifeb 
liberty,  or  rigfau  of  a  Roani  dtinn,  should  be  tried  in  the  fowsYfu 
The  people  were  to  choose  questors  to  tsika  cogniiiaia  of  oapitBl 

The  lOih  table  rolatcd  tofuntrmU.  It  prahibiiad  the  deed  to  be  intaifeJ  or 
burnt  within  the  city,  or  within  sixty  feet  of  any  hoose.  It  pnfaibitod  all  nccco 
sive  waitings  at  funerals,  and  women  from  tearing  ifaoir  feces  or  making  hideous 
outcries  on  such  occasions.  It  regulated  and  limited  the  expense  <i€  the  Ibiietri 
piles,  and  nil  contlincM  nt  fiinorald,  such  as  the  dress  of  the  decessed,  the  pla^-ers 
upon  the  flute,  the  pcrfumod  liqaors,  the  gold  thread,  the  cmwn,  festoons,  dec. 

The  11th  tahle  miulo  part  of  \hv  jtu  sacrum f  or  pontifical  law.      All  the  other 
tables  related  to  civil  righui,  but  this  related  to  reUgion  and  the  teorship  of  the 
gods.     It  required  all  persons  to  come  with  purity  and  piety  to  the  assemblies 
of  religion ;  and  no  person  was  to  worAhip  any  new  or  foreign  gods   in  privare, 
unless  authorized  by  public  autliority.      F^very  one  was  to  observe  his  family 
festivals,  and  the  rites  used  in  his  own  family,  and  by  liis  ancestors,  in  the  worship 
of  his  domestic  deities.     Honour  was  to  be  paid  to  those  heroes  and  sag^s  whom 
their  merit  liad  nii«ed  to  lieaven.     The  commendal>lo  virtues  were  to  be  ronkfd 
among  tht^  gtwis,  and  to  hi\t>  temples  erected  to  them,  but  no  worship  wtu  to  be 
paid  to  any  x-icc.     The  sacrifices  to  the  gods  by  the  priests  were  to  be  the  finite 
of  the  eorth  and  young  animals,  and  with  tho  most  authorized  ceremoniee.     No 
•no  wnn  to  be  initiated  in  any  mysteries  but  those  of  Ceres.     Stealing  of  what 
was  devoted  to  the  godn,  and  incest,  were  declared  to  be  capital  crimes. 

The  ll!th  table  related  to  marriaget  and  the  rights  of  husbands.  It  pre- 
scribed freedom  of  divorce  at  the  pleasure  of  the  husband ;  and  it  aUowed  the 
husband,  with  tho  consent  of  his  wife's  relations,  to  put  her  to  death,  when  taken 
in  adultery  or  drunkenness ;  and  it  declared  it  to  be  unlawful  for  patricians  to 
intermarry  with  plebeians. 

*■  HcineceVs  Hist.  Juris  CivileSy  lib.  1.  sect.  26.  Niebuhr  says,  they  ^-ej^ 
graven  on  ten  tables  of  brass,  and  posted  up  in  the  Comirium. 

*>  Livy,  b.  6.  ch.  1.  says,  quoe  in  commcntariis  pontificum  aliisque  publicis 
privatis^iuc  erant  monumentis  incensa  mbOf  pieraque  inieriere.  N.  Ht>oke*» 
Diss,  on  the  credibility  of  the  first  five  centuries  of  Rome,  Cicero  speaka  of 
them  as  being  in  his  time  on  tables  of  brass,  and  as  having  been  injured  by 
lightning — legvm  stra  Hquefaeta,     Oral,  ta  Cat,  3,  4. 
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sixth  century  of  the  Christian  era.  This  code  obtained 
in  the  subsequent  ages  of  the  republic,  from  the 
most  distinguished  'philosophers,  historians,  and  '52G 
statestnen,  the  blind  tribute  of  patriotic  veneration, 
and  the  most  extravagant  eulogy,  as  being  a  system  in- 
culcating the  soundest  principles  of  ethics  and  civil  polity, 
and  surpassing  in  value  the  jurisprudence  of  Solon  and 
Lycurgus,  and  the  ten  books  of  the  laws  of  Plato,  and 
■whole  libraries  of  Grecian  philosophy,"  As  Rome  in- 
creased in  territory,  wealth,  arts,  and  refinement,  her 
laws  were  progressively  enlarged  and  improved,  and 
adapted  to  the  progress  of  society,  and  its  increasing 
wants  and  vices.  The  obligation  of  the  twelve  tables 
was  gradually  diminished  or  destroyed  by  the  multitude 
of  new  regulations,  and  the  history  of  the  Roman  law, 
from  the  time  of  the  twelve  tables  to  the  reign  of  Hadrian, 
is  eminently  instructive. 

•After  many  struggles,  the  patricians  were  oblig-  '327 
ed,  by  the  lex  Horatia,  to  submit  to  the  authority  of 
the  plebiscita,  enacted  by  the  plebeians  alone  in  their 
comitia  trUwla,  as  being  of  equal  force  with  the  lega, 
passed  at  the  instance  of  a  consular  or  senatorial  magis- 
trate, by  the  whole  aggregate  body  of  the  people,  pa- 
tricians and  plebeians.  The  senate  also  frequently  pro- 
mulgated laws  under  the  name  of  lenatta  coruulta,  by  their 
own  authority.**  A  aenatra  contuUum  "was  allowed  to  con- 
tinue in  force  only  one  year,  unless  ratified  by  the  common 


■  Cic.  de  Oral.  b.  1.  ch.  43,  ti.  De  Legg.  2  mc.  33.  Ltvg't  Hill.  3.  3<. 
Tatil.  Ann.  3.  ST.  A  GcU.  Noct.  Atl.  30.  1.  In  lbs  oewlj  ducoveied  IreatiM 
of  Cicero,  Dt  Rtfvhliea,  lib.  S.  ch.  36,  37,  he  iniiau,  thst  ihe  ten  fini  tables 
wero  compouil  wiih  ibe  greateil  equi^  and  prudence,  but  he  declere*  that  the 
two  last  lablos,  added  by  the  docemvire,  wctD  iniquitous  Uw*,  and  that  the  law 
prohibiting  marriagGi  between  plclieiani  and  ■cnatorial  familiei  was  a  most  io- 

*  Imt.  1,  2.  4.  Dig.  1,  3.  9.  The  pnw&  are  abundant,  that  even  befbni  iho 
Augiutan  age,  the  iniafu)  coiutiba  had  become  one  of  the  regular  lourcot  oflbir 
{toman  law.  Hittoiri  du  Droit  Rota,  par  O.  Hugo,  ttc.  17 i,  175,176.  Qui 
eontuUa  Palnm,  qni  leget  juraqiu  itrval.    Her.  Epint.  l.tS.T.II. 


£27  SOURCES  Of  Vt^  nL* 

course  ofrogatio  adpopulum  ;  axul  the  tribunes  could,  at 
any  time,  by  their  vHo^  put  a  negative  upon  any  projected 
decree  of  tlie  senate.  That  body  likewise  assumed  the 
right  to  dispense  with  laws,  thoagh»  by  a  law  proposed  by 
the  tribune  Caius  C(»nelius»  the  senate  coidd  not  exercise 
their  dispensing  power,  unless  200  senators  were  present. 
Within  a  very  few  years  after  the  adoption  of  the  twelve 
tables,  the  prohibition  of  marriages  between  the  patri- 
cians and  plebeians  was  abolished ;  but  the  patricians 
had  the  address  to  retain  the  management  and  control  of 
the  whole  administration  of  justice.  This  was  effected. 
lhsi  Amt.  in  several  ways.  It  was  eflfected  by  the  institution  of 
legal  forms  of  judicial  proceeding,  called  legU  a€iiane$t 
and  by  means  of  the  penances  who  regulated  the  calendar 
and  assumed  the  power  of  fixing  the  lawful  days  of 
business,  the  dies  fasti  et  nefastu  These  judicial  forms 
and  solemnities  gave  order  and  uniformity  to  the  admi- 
nistration of  justice ;  but  they  were  mysteries  of  jurispru- 
dence, confined  to  the  learned  of  the  patrician  order,  and 
locked  up  in  the  pontifical  archives.  They  could  not  be 
changed  at  the  pleasure  of  the  people,  and  the  right  ta 

interpret  them  belonged  to  the  pontifical  college, 
•528  and   the   patricians  had  retained  ♦the   exclusive 

right  of  being  eligible  to  the  offices  of  the  priesthood.* 
The  forms  remained  confused  and  undigested  until 
Appius  Claudius  Coecus,  a  member  of  the  pontifical  fra- 
ternity, reduced  them  in  to  one  collection,  which  his  scribe, 
Cnaeus  Flavins,  surreptitiously  published,  together  with 
the  calendar  or  fasti^  to  the  great  satisfaction  of  the 
people.  It  acquired  the  title  of  the  Jus  civile  Flavianum  / 
and  a  second  collection  of  these  legal  precedents  after- 
wards appeared,  and  was  called  the  Jus  civile  ^lianum.^ 

*  Dig.  b.  1.  tit.  2.  De  Orig.  Jur.  bcc.  6.  Gmvina  says,  De  Ortu  ct  Prog. 
JL  C.  sec.  33.  tliat  they  wore  ostablished  by  the  policy  of  tlio  ancient  law}'ers. 

^  Dig.  1,  3.  7.  Livy't  Hist,  9.  46.  Gravinat  de  Ortu  Jur.  Civ.  sec.  33. 
imd  de  Jur,  Nat,  ei  XIL  Tab.  lec.  79,  80. 
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This  Roman  science  of  special  pleading  became  a  subject 
of  ridicule  by  Cicero,  as  being  a  cunning  and  captious 
verbal  science ;  and  these  forms  were  expressly  abohgh- 
ed  by  the  Emperor  Constentine  as  insidious.' 

The  edicts  of  the  prastor  became  another  very  import- p^ 
ant  means  of  the  increase  and  improvement  of  the  Ro-*" 
man  law.  The  judicial  decisions  of  the  praslors,  or 
edicta  pratorum,  became  of  great  consequence.  They 
were  called  jv3  honorarium,  or  patrician  law,  derived  from 
the  honour  of  the  prtetor."  There  had  been,  from  the 
foundation  of  the  city,  a  magistrate  called  yrafeclus  urhw, 
to  administer  justice  in  the  absence  of  the  king  or  consul; 
and  after  the  plebeians  obtained  a  share  in  the  consular 
dignity,  the  patricians  created  a  permanent  city  pra;tor, 
and  they  confined  his  province  to  the  administration  of 
justice ;  and  such  a  magistrate  was  indispensable,  as 
the  consuls  were  engaged  in  foreign  and  executive  du- 
ties." The  pnetor  was  at  first  a  patriciim,  and 
•elected  in  the  comkxa  cerUuriata,  though  the  office  •529 
in  time  became  accessible  to  plebeians.  Business 
soon  required  a  second  praetor  to  preside  over  the  causes 
of  foreigners,  cdiled  j-raKn- peregrinus,^  and  prsetors  were 
afterwards  allotted  to  the  provinces  as  the  empire 
widened.  Under  Augustus,  the  prsetors  had  multiplied 
to  sixteen ;  and  in  the  time  of  Pomponius,  there  were 
eighteen,  and  one  of  them  judged  de  fidei  commissa,* 
Every  praetor,  on  entering  into  office,  established  and 


((  impelralionibiu  aetiomtm  lubhUit. 

'  Dig.  1.  1.7,  and  1,  a,  10. 

'  Dig.  1,2.  tec.  36.  28. 

'  Prorejaor  Hu|a,  in  hu  Hitivry  of  the  Raman  Laie,  sec.  158,  ottrilnjlea  ta 
the  institution  of  thopr«(iirj«r<jr»aB»  tb«  rUe  mmI  growth  of  ibejw  yestWHW, 
vbicb  had  s  propitioua  iaHueoce  cren  upon  tbe  RtHnui  municipal  jurinptudeniw. 
To  the  Buthority  of  the  jiujineMnitni,  the  edicts  of  the  frrztor  nrianiu,  ud  dw 
pmlor  pcregriniu,  wem  to  hire  equall;  contiiliuted.    Jiid.  nc.  188, 189. 

•  Dif.  1,  2.  32. 
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published  certain  rules  and  forms,  as  the  principle  and 
method  by  which  he  proposed  to  administer  ji|«tice  for 
the  year.  He  had  no  power  to  alter  these  rules,  and  this 
jus  pratariwn  vd  hanarariwih  tempered  the  ancient  la^r 
by  the  spirit  of  equi^  and  public  utility,  and  it  ^was 
termed  the  living  interpreter  of  the  civil  law.*  Bat  as 
the  prffitor  was  apt  to  vary  from  his  annual  edict,  and  to 
change  it  according  to  circumstances,  which  opened  the 
way  to  many  frauds,  it  was  provided  by  a  law,  enacted 
at  the  instance  of  the  tribune  Cains  Cornelius,  that  the 
prsetor  should  adhere  to  his  edicts  promulgated  on  the 
commencement  of  his  magistracy.  These  prfletotian 
edicts  were  studied  as  the  most  interesting  branch  of 
Roman  law,  and  they  became  a  substitute  fi>r  the  knonr- 
ledge  of  the  twelve  tables,  which  fell  into  n^lect,  thougih 
they  had  once  been  taught  as  a  carmen  neceuarium^  and 

regarded  as  the  source  of  all  legal  discipline.** 
mrSSSuM^  •630       ♦The  opinions  of  lawyers,  called  the  responsa, 

or  interpretationcs  prudcntunij  composed  another  and 
very  efficient  source  of  the  ancient  Roman  jurisprudence. 
The  most  ancient  interpreters  were  the  members  of 
the  college  oi pontificesj  composed  of  men  of  the  first  rank 
and  knowledge.  Civil  statesmen,  and  eminent  private 
citizens,  followed  their  example,  and  sometimes  debated 
in  the  forum.  Their  answers  to  questions  put,  were 
gradually  adopted  by  the  courts  of  justice,  by  reason  of 
their  intrinsic  equity  and  good  sense ;  and  they  became 
incorporated  into  the  body  of  the  Roman  common  law, 
under  the  name  of Jbri  di^putationesj  and  jus  cwilcy  or  re- 


•  Dig.  1,  1.  7,  and  8. 

^  Cic.  de  Legg.  b.  1.  ch.  5.  and  b.  2.  ch.  23.  Cie.  de  Orat,  b.  1.  ch.  10. 
OravinOf  de  Ortu  et  Prog.  J.  C.  sec.  38.  Tho  Edicta  MagiaircUuum  or  Jua 
Praioriunif  was  not  only  a  fruitful,  but  a  legitimate  source  of  the  Roman  law^  as 
Hugo  has  laboured  to  prove.  Hist.  d»  Droit  Rom.  sec.  177,  178,  179.  Ho 
compares  this  pnptorian  law  to  the  English  equity  jurisprudence.  Many  of  the 
edicts  boro  a  resemblance  to  the  modem  ordinances,  or  Code*  dt  Procedure 
Civile. 


Lm.  XXin.]  MUNICIPAL  LAW.  fiSQ 

ipoiMa|>ru(fe9i^um>  This  business,  undertaken  gratuitous- 
ly by  persons  of  the  highest  distinction,  grew  into  a  pub- 
lic profession,  and  law  became  a  regular  science,  taught 
openly  in  private  houses  as  in  schools.  The  names  of 
the  principal  lawyers  who  became,  in  this  way,  public 
professors  of  the  law,  are  to  be  found  in  the  work  of 
Pomponius,**  and  in  the  writings  of  Cicero,  Horace,  Taci- 
tus, and  the  other  authors  of  the  classical  ages.  Their 
opinions  were  preserved  by  their  successors,  and  frag- 
ments 6f  them  are,  no  doubt,  dispersed  in  dififerent  parts 
of  the  pandects,  without  the  sanction  of  their  names.* 
Cicero  speaks  of  •this  employment  of  distinguished  •SSI 
jurists  with  the  greatest  encomiums,  and  as  being  the 
grace  and  ornament,  and  most  honorable  business  of  old 
age.  The  house  of  such  a  civilian  becomes  a  living  ora- 
cle to  the  whole  city,  and  this  very  accomplished  orator 
and  statesman  fondly  anticipated  such  a  dignified  retreat 
and  occupation  for  his  declining  years.**  The  philoso- 
phy, and  policy,  and  wisdom  of  Greece,  were  collected 
together,  says  Gravina,®  by  the  Roman  civilians,  and  all 
that  was  useful  introduced  into  the  Roman  law ;  and  if 
it  were  really  true  that  the  twelve  tables  were  not  drawn 


•  Dig.  1,  2.  5. 
«»  Dig.  1,  2. 

•  In  the  timet  of  the  republic,  the  practice  of  the  law  was  gratuitous,  and 
highly  honorary.  All  employment  for  hire  was  prohibited,  by  a  law  enacted  in 
the  year  of  the  city  550,  at  the  instance  of  the  Tribune  Marcus  Cincius.  The 
profession  at  length  became  a  business  of  gain,  and  was  abused  until  Augustus 
revived  the  Cincian  law  with  additional  sanction  by  a  decree  of  the  senate.  But 
as  a  reasonable  compensation  was  necessary  to  advocates  who  devoted  their  time 
and  talents  to  the  profession,  the  compensation  was  allowed,  and  regulated  by  a 
decree  of  the  senate  in  the  time  of  Claudius;  (Ttteit.  Ann.  b.  11.  ch.  5,  6,  7.) 
and  afterwards,  according  to  the  law  of  the  PandectSf  b.  50.  tit.  13.  ch.  1.  sec, 
5. 10.  12.  the  judges  in  the  pnfvince  were  to  determine  on,  and  allow  a  reasoo&* 
ble  charge  to  the  advocate. 

'  Cie.  de  Orat.  1.  45.  See,  also,  QuinetiUan^t  Inst.  lib.  12.  ch.  11.,  where 
he  alludes  to  Cicero,  and  strongly  approves  of  this  employment  of  the  orator  vhea 
he  retires  from  practice  at  the  bar. 

•  Ofig.  Jwr.  Cio.  b.  1.  Proam. 
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by  the  loogh  agents  who  oonqpOad  them  directly  finom 
Grecian  finintainSy  we  aie  aasnred  that  the  omiflsion  was 
abundantly  suppUed  in  after  ages ;  and  the  institutioQe 
of  Greece  were  studied  fay  more  enlig^rtened  statesmen, 
and  contributed  to  perfi9Ct  and  adom  the  Roman  law.* 
Aff««r A«.  In  the  Augustan  age,  the  body  c^  the  Rnmnn 

*532  law  had  *grown  to  immense  magnitude**  It  was 
composed  of  the  Agiet,  or  will  of  the  whole  Roman 
pec^le  declared  in  the  comiuia  ceaMnols;  the  pUbucUa^ 
enacted  in  the  comiiia  tribiUa  /  the  seaolsi  eomtwlia^  pro* 
mulgated  by  the  sing^  authority  of  the  senate ;  the  legu 
Bctianet ;  the  edicta  mafpttraimm  ;  the  refommfntdaiSmm  ; 
and,  subsequeiA  to  the  age  of  Cicero,  is  to  be  added  the 
conttUMiio  frwdpisj  or  ordinances  of  the  Roman  empe* 
rors.*  The  Roman  civilians  began  very  early  to  make 
collections  and  digests  of  the  law.  The  book  of  Seztus 
iElius  contained  the  laws  of  the  twelve  tables,  the  fonns 
of  actions,  and  the  resporua  frudcntum.  Publlus  Mucins, 
Quintus  Mucius,  Brutus,  and  Manilius,  all  left  volumes 
upon  law,  and  the  three  books  of  the  latter  existed  in  the 
time  of  Pomponius  as  monuments  of  his  fame.^     Servius 


*  The  Grocian  philosophy  won  not  mon*  fatal  to  the  ancipnt  Roman  supcrsti- 
tiim,  tlmn  (irccian  forrnnc  clnqnence  was  tu  the  severity  of  the  Roman  ci\il  law. 
Hvg6'»  Ilisfoire  du  Droit  Romain,  sec.  161.  Cicero  was  of  opinion,  that  hw 
countrvmen  excelled  the  Greeks  in  laws  and  institutions,  as  well  as  in  morale  and 
manners. — Moret  et  imtUuta  viUtj  resque  domesiie€u  ee  foMmliares  no*  pro- 
fecto  ei  imeUua  tuemur  tt  lautiut :  rem  vera  puhlicam  nostri  nurjoret  eerU  me- 
Horibvt  iempfraverunt  et  irutUutU  ft  It  gibus,  Tvsevl.  Qvitst,  lib.  1.  ch.  1. 
He  supposes  that  the  early  Romans  had  imbibed  a  tincture  of  the  philoM^hy  of 
the  Cireeks  (htm  the  doctrines  of  Pythagoras  who  dwelt  in  soothom  Italy  at  the 
time  of  the  expulsion  of  the  Tarquins.  Ibid.  lib.  4.  1.  But  it  was  Cicero  him- 
self who  by  his  writings  transferrod  into  his  own  vernacular  tongue  the  great 
body  of  the  Grecian  pliilosophy. 

^  ImnuMU*  aliarum  tvper  aiiat  aeerv&iarwn  legum  eummlvt.  Livy,  3.  34, 
Heineccius  applied  this  passage  of  Livy  to  the  6ivil  law,  but  Hugo  sayn  he  was 
in  an  error,  and  that  the  most  part  of  the  laws  referred  to  by  Livy  were  political 
regulations,  and  had  no  concern  with  private  right.  Hist,  du  Droit  Jtom.  par 
Hugo,  sec.  167. 

<  Dig.  1.  1.  7.  and  1.  S.  12.    Inst.  1.  2.  3.     Oaiut,  1. 2. 

*  Di^.  1.2.  36.  and  39. 
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Sulpicius  left  behind  him  nearly  180  volumes  upon  the 
civil  law.  Many  distinguished  scholars  arose  under  his 
discipline,  who  wrote  upon  jurisprudence  ;  and  Aufidius 
Namusa  digested  the  writings  of  ten  of  those  scholars 
into  140  books.  Antistius  Labeo,  under  Augustus,  sur- 
passed all  his  contemporaries,  and  he  compiled  400 
volumes,  many  of  which,  Pomponius  says,  he  possessed.' 
The  noble  design  of  reducing  the  dvil  law  into  a  con- 
venient digest,  was  conceived  by  such  great  men  as 
Cicero,**  Pompey,  and  Julius  Caesar  ;*  thotigh  it  is  certain 
that  no  systematic,  accessible,  and  authoritative 
treatise  on  the  civil  law,  appeared  during  •the  *533 
existence  of  the  republic ;  and  Cicero  says,  that 
the  law  lay  scattered  and  dissipated  in  his  time.**  The 
Roman  jurisprudence  was  destined  to  continue  for  seve- 
ral centuries  under  the  imperial  government,  a  shapeless 
and  enormous  mass,  receiving  continual  accumulations ; 
but  it  was  fortunately  cultivated  under  the  emperors  by 
a  succession  of  illustrious  men,  equally  distinguished  for 
their  learning,  wisdom,  and  probity. 

Before  the  time  of  Augustus,  the  responsa  prudentum 
were  given  viva  voce^  and  they  had  not  the  force  of  any 
authority  in  the  forum,  arid  the  business  was  free  to  all 
persons.  The  character  of  these  responsa  was  abused 
and  discredited  by  the  crude  opinions  of  pretenders,  and 
Augustus  restrained  the  profession  of  the  jurisconsults  to 
such  as  he  should  select  as  most  worthy,  and  they  were 
to  be  first  approved  of  and  commissioned  by  him.  They 
then  began  to  give  their  opinions  in  writings  with  their 


•  Dig.  1.  2.  sec.  41.  43,  44.  56,  57. 

^  Cicero  says,  be  had  long  thought  of  the  taisk  of  digesting  and  reducing  the 
civil  law  into  a  few  elementary  and  definite  principles,  and  thereby  relieving  it 
from  difficulty  and  obscurity.     De  OreU.  lib.  1.  ch.  42. 

•  Suet.  J.  Cetsar,  sec.  44. 

^   Cic.  de  Orat.  lib.  2.  ch.  33.     Heinecciit  Elementa  JurU,  Inst,  Pro^Bntt 
wec4  2.    Dr*  Taylor' $  ElemetUs  i^the  Civil  Lawf  p.  144 
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reasons  annexed.*  This  raised  thdr  influence,  and 
reduced  the  praetors  to  a  state  of  comparative  depend- 
ence upon  those  living  oracles  of  law,  who  were  under 
the  influence  of  the  emperor,  and  who  obtained  by  their 
means  the  control  of  the  administration  of  the  law> 
Heineccius  says,  that  Augustus  instituted  this  college  of 
civiliahs  in  order  that  he  might  covertly  assume  legisla- 
tive power,  and  adapt  the  republican  jurisprudence  to 
the  change  in  the  government*  He  likewise  instituted  a 
cabinet  council,  which  was  called  the  amtUtanff  by  suc- 
ceeding princes.  It  was  composed  of  the  consuls,  seve^ 
ral  other  magistrates,  and  a  certain  number  of  senators 

chosen  by  lot.*     Ulpian  was  a  member  of  this 
*534  royal  council  under  Alexander  ^Severus.     It  vraa 

the  imperial  legislature.  The  power  of  the  amniia 
was  transferred  to  this  shadow  of  a  Roman  senate,  for 
the  old  constitutional  senate  not  being  able  conveniently 
to  govern  all  the  provinces,  (according  to  the  courtly 
language  of  the  Pandects,**)  gave  to  the  prince  the  right 
to  make  laws.  The  judgments  of  the  prince  were 
called  imperial  constitutions,  and  they  were  usually 
enacted  and  promulgated  in  three  ways :  1st.  By 
rescript,  or  letter  in  answer  to  petitions,  or  to  a  dis- 
tant magistrate.*  2d.  By  decrees  passed  by  the  empe- 
ror on  a  public  hearing  in  a  court  of  justice;  and  Paulus 
collected  six  books  of  those  decrees,  and  from  which  he 
for  the  most  part  dissented.^  3d.  By  edict,  or  mere  vo- 
luntary ordinances.    Gravina  says,  that  these  imperial 


•  Dig.  1.  2.  47.    Heinecc.  Hist,  Jur.  Civ.  lib.  1.  sec.  157, 158.  180. 

^  Gravina,  de  Ortu  et  Prog.  sec.  42.  Heinecc.  Antiq.  Rom,  lib.  1 .  tiL  2. 
•ec.  39. 

*  Oravina,  de  Romano  JmperiOf  sec.  17.  This  imperial  coniistory  was  ixm> 
tated  by  the  provincial  governors.  History  of  the  Roman  Lam  during  tk€ 
Middle  Ages,  by  Savigny,  vol.  i.  p.  87. 

*  Dig.  1.  2.  sec.  11. 

•  Code  1.  14.  3.     Oravina,  de  Ortu  etProg.  sec.  123, 124. 
'  Oravina,  ilnd.  sea  122.    De  Romano  ImperiOt  sec.  20. 
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constitutions  proceeded  not  as  from  a  single  individual, 
.3ut  as  from  the  oracle  of  the  republic  by  the  voice  of  the 
senators,  who  were  consulted,  and  were  the  visible  re- 
presentatives of   the  majesty  of  the  commonwealth.' 
Many  of  these  imperial  ordinances  were  suggested  by  the 
best  of  the  civilians,  and  do  great  honour  to  their  authors  i 
and  with  regard  to  private  and  personal  rights,  the 
Romans  enjoyed  to  a  very  great  degree,  under  the  em- 
perors, the  benefit  of  their  primitive  fundamental  laws, 
as  they  existed  in  the  times  of  the  repubUc.     The  profes- 
sion of  the  law  was  theld  in  high  estimation  under  the 
emperors,  and  during  the  second  and  third  centuries,  the 
science  of  jurisprudence  was  elevated  higher  than  it  ever 
has  been  in  any  other  age,  or  among  any  other  people* 
Hadrian  took  off  the  restriction  of  Augustus,  and 
gave  the  privilege  of  being  •a  public  interpreter  of  •SSS 
the  law  to  the  profession  at  large.^    It  was  restor- 
ed by  the  emperor  Serverus,  and  the  responsa  pruderUum 
assumed  an  air  of  great  importance.     Though  in  the  first 
instance  they  were  received  as  mere  opinions,  they  gra- 
dually assumed  the  weight  of  authority.     The  opinions 
were  sent  in  writing  to  the  judges,  and  in  the  time  of 
Justinian  they  were  bound  to  determine  according  to  those 
opinions.®     These  responsa  (of  which  many  are  preserv- 
ed in  the  Pandects)  were  not  of  the  same  authority  as  the 
constitutional  legesj  but  they  were  law  for  the  case,  and 
they  were  applied  to  future  cases  undet  the  character  of 
principles  of  equity,  and  not  of  precepts  of  law.    In  the 
ages   immediately  preceding  Justinian,  the  civil  law 
was  in  a  deplorable  condition,  by  reason  of  its  magnitude 
and  disorder ;  and  scarcely  any  genius,  says  Heineccius, 


*  Ortwinaf  de  Romano  ImperiOf  ibid.  The  imperial  reaeripta  thus  assumecl 
the  character  and  weight  of  judicial  precedents,  and  were  entitled  to  at  leatfr 
equal  authority  with  the  reiponta  prudmUum* 

«»  Dig.  1.  2.  2.  47/ 

«  Intt,  1.  2.  8. 
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was  bold  enoQgh  to  commit  himself  to  sach  a  labyrinth. 
As  a  remedy  for  the  evil,  the  Emperor  Valentinian  IIL 
confirmedy  by  decree,  the  writings  of  Papinian,  Paulus, 
Gaius,  Ulpian,  aiid  Modestinus,  by  name,  and  directed 
that  they  alone  be  permitted  to  be  cited  in  the  courts  of 
justice,  with  tlie  exception  of  such  extracts  as  they  had 
transferred  into  their  books  from  the  ancient  lawyers,  and 
with  some  other  qualified  exceptions  in  favour  of  Scesrola, 
Sabinus,  Julianus,  and  Maicellus.  The  opinion  of  the 
majitrit y  of  ilicse  five  legislative  characters  was  to  govern ; 
and  wliere  there  was  in  any  case  an  equal  division  of 

opinion,  that  of  Papinian  was  to  be  preferred.^ 
^   ,      «'^V$6      *The  first  authoritative  digest  of  the  Roman  law 

which  actuaUy  appeared,  was  the  Perpetual  Edict, 
cv'£i!  ^nle^l  bv  SiUvius  Julianus,  under  the  orders  of  the  Em- 
piiTiT  ILulriim  and  of  which  nothing  now  remains  but 
A»i*v,'  thimueiits  collected  and  arranged  by  Gothofrede, 
yLH».i  puMi<lit\l  alonsr  with  the  bodv  of  the  civil  law. 
Hiuiriaii  was  the  first  emperor  who  dispensed  with  the 
ceremony  of  the  scnatu.^  considtay  and  promulgated  bis  de- 
crees upon  his  sole  authority.**    The  pnrtorian  edicts  had 
been  so  controlled  under  the  government  of  the  emperors 
by  the  opinions  of  the  civilians,  that  they  lost  the  greater 
part  of  their  ancient  dignity,  and  Hadrian  projected  the 
design  of  reducing  the  whole  Roman  law  into  one  regu- 


•  Iffinrr.  Antiq.  Rom.  Jur.  lib.  1.  tit.  2.  soc.  41.  HUtor.  Jur.  Civ.  lib.  1. 
■cc.  370.  H('irio<!ciut(  »ay«,  that  Papinian  wa*  e^-ery  where  called  Juris  nsj^lum 
ct  DuctrintF  Irga/is  thrsanrutf  and  he  far  (tuqtassed  all  hi^  brethren,  omnes 
lonf^o  pott  sc  infervallo  reliquerit.  Gains  {ln$t.  lib.  1.  sec.  2.)  refers  to  a  re- 
wrript  of  the  Kmiwror  Hadrian,  in  which  the  regponsa  prudrnfum  wore  ti>  be 
received  a»  law,  if  they  were  unanimous,  and  if  not,  the  judge  was  at  libertv  to 
follow  his  own  judirment.  At  the  perio<l  of  Valentinian,  the  writiD^  of  tbo  «»Tx»at 
jurijitij,  and  the  constitutions  of  the  emperors,  were  alone  consulted  as  authori* 
lies,     i^arigny^s  History  of  the  Roman  Law^  vol.  i.  p.  7. 

^  Gibbon's  Hittorifj  vol.  viii.  p.  16.  The  Plebisciia  had  ceased  under  Au- 
|[ustus,  but  the  senafus  cSnsulta  did  not  absolutely  cease  with  Hadrian.  They 
continued  to  enrich  the  civil  law  in  matters  of  private  right  long  aftervrards. 
Hugo,  Hist,  du  Droit  Rom.  sec.  284.  307. 
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lar  eystem.  All  that  be,  however,  lived  to  perfonn,  was 
to  procure  the  compilation  of  those  edicts  of  the  pr£etors 
which  had  stood  the  test  of  experience  on  account  of 
their  authority  and  equity,  and  bad  received  the  illustra- 
tions of  civihans.*  Many  able  professors  undertook,  from 
time  to  time,  a  digest  of  the  civil  law.  Papirius  Justus 
collected  some  of  the  imperial  constitutions  into  twenty 
books,  and  Julius  Paulue  compiled  six  books  of  decrees 
or  imperial  decisions.  Gregorius  made  a  collection  of  a 
higher  character,  and  he  digested  into  order  the  chief,  if 
not  the  whole  of  the  imperial  rescripts  from  Hadrian  down 
to  the  reign  of  Dioclesian  and  his  colleagues,  and  which 
was  called  the  Gregorian  Code,  and  attained  great  au- 
thority in  the  forum.  Hermogenes  continued  this  col- 
lection under  the  name  of  the  Hemwgcma»  Codc.^ 
Theodosius  the  younger  •appointed  a  committee  "SS? 
of  eight  civilians,  to  reduce  the  imperial  constitu- 
tions, from  the  time  of  Constantine,  into  a  methodical 
compendium ;  and  this  Theodotum  cade  became  a  stand- 
ard work  throughout  the  empire,  and  it  was  published 
in  six  folio  volumes  in  166fi,  with  a  vast  and  most  learned 
commentary  by  Gothofrede.  Another  century  elapsed 
before  Justinian  directed  Tribonian,  who  was  an  eminent 
lawyer  and  magistrate,  to  unite  with  him  a  number  of 
skilful  civilians,  and  to  assume  the  great  task  of  collect- 
ing the  entire  body  of  the  civil  law,  which  had  been  ac- 
cumulating for  fourteen  centuries,  into  one  systematic 
code.  Whether  the  Roman  law  at  that  period  exceeded 
or  fell  short  of  the  number  of  volumes  in  which  the 
Enghsh  law  is  now  embodied,  it  is  not  easy  to  deter- 
mine. Tribonian  represented  to  the  emperor,  that  when 
he  and  his  learned  associates  undertook  the  business  of 
digesting  the  civil  law,  be  found  it  dispersed  in  two  thou- 
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sand  booksi  and  in  upwards  of  three  millions  of  verses,^ 
detached  from  the  writings  of  the  sages»  which  it  was 
necessary  to  read  and  understand  in  order  to  make  the 
selections.  The  size  of  these  volumes,  and  the  exact 
quantity  of  matter  in  these  verses,  we  cannot  ascertain.^ 
It  is,  however,  a  fact  beyond  all  doubt,  that  the  state  of 
the  Roman  law  rendered  a  revision  indispensable.  Jus- 
tinian himself  assures  us,^  that  it  lay  in  such  great  con- 
fusion, and  was  of  such  infinite  extent,  as  to  be  beyond 
the  power  of  any  human  capacity  to  digest. 
«oro«jarii*588      *The  compilations  made  under  Justinian,  and 

which  constitute  the  existing  body  of  the  civil  law, 
consist  of  the  following  works,  and  which  I  shall  mention 
in  the  order  in  which  they  were  originally  published. 
Code.  (1.)  The  Code,  in  twelve  books,  is  a  collection  of  all 
the  imperial  statutes  that  were  thought  worth  preserving 
from  Hadrian  to  Justinian.  In  the  revision  of  them,  the 
direction  to  Tribonian,  and  his  nine  learned  associates, 
was,  that  they  should  extract  a  series  of  plain  and  con- 
cise laws,  omitting  the  preambles,  and  all  other  superflu- 
ous matter ;  and  they  were  likewise  intrusted  with  the 
great  and  hazardous  power  to  extend,  or  limit,  or  alter 
the  sense,  in  such  manner  as  they  should  think  most 
likely  to  facilitate  their  future  use  and  operation.** 
iDsutatef.  (2.)  The  Institutes,  or  Elements  of  the  Roman  Law, 
in  four  books,  were  collected  by  Tribonian  and  two 
associates.     They  contain  the  fundamental  principles  of 


*  Duo  pene  millia  librorum  esse  conscriptay  et  plus  qttam  treeentiens  deceia 
mitUa  versuum  a  veieribtu  effttsa.    Secund.  Praf.  ad.  Dig.  boc.  1. 

•>  Professor  Hugo,  in  his  History  of  the  Roman  LaWy  sec.  318,  reduces,  by 
computation,  the  Roman  laws  to  580  volumes,  of  a  moderate  size.  He  allows 
24  of  the  three  millions  of  verses,  to  a  page,  and  400  pages  to  a  volume.  The 
2000  books,  judging  from  the  books  in  the  Pandects,  will  give  only  280  volumes. 
This  reasonable  estimate  takes  away  every  appearance  of  the  marvellous  from 
the  magnitude  of  the  Roman  law. 

'  Prima  Prcef.  ad  Dig.  sec.  1. 

'  Praf.  prima  ad  Cod,  sec.  2. 
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the  ancient  law,  in  a  small  body,  for  the  use  and  benefit 
of  students  at  law.  This  work  was  particularly  adapted 
to  the  use  of  the  law  schools  at  Berytus,  Rome,  and 
Cohstantinople,  which  flourished  in  that  age,  and  shed 
great  lustre  on  the  Roman  jurisprudence.  It  is  such  an 
admirable  compendium  of  the  elements  of  the  civil  law, 
that  it  has  in  modern  times  passed  through  numerous 
editions,  and  received  the  most  copious  and  laborious 
illustrations.  It  has  been  a  model,  by  reason  of  its 
scientific  and  orderly  arrangement,  for  every  modem 
digest  of  municipal  law.  The  institutes  were  compiled 
chiefly  from  the  writings  of  Gaius ;  and  a  discovery  by 
Mr.  Niebuhr,  so  late  as  1816,  of  a  re-written  manuscript 
of  the  entire  Institutions  of  Gaius,  has  given  increased 
interest  to  the  Institutes  of  Justinian.* 

*(3.)  The  Digest,  or  Pandects,  is  a  vast  abridg-  •SS^ 
ment,  in  fifty  books,  of  the  decisions  of  praetors,  and 
the  writings  and  opinions  of  the  ancient  sages  of  the  law. 
This  is  the  work  which  has  principally  excited  the  study, 
and  reflections,  and  commentaries,  of  succeeding  ages. 
It  is  supposed  to  contain  the  embodied  wisdom  of  the  Ro- 
man people  in  civil  jurisprudence  for  near  1200  years ; 


*  See  an  account  of  that  discovery  in  N.  A.  Review  for  April,  1821.  The 
Institutes  of  Gaius  are  the  prototype  of  Justinian's  Institutes.  They  were  dis- 
covered by  Niebuhr,  the  historian,  in  1816,  in  the  Cathedral  Library  at  Verona. 
The  manuscript  was  a  codex  reseripiuSf  and  in  62  out  of  251  pages  iterum 
reseripttu.  The  original  text  had,  during  the  dark  ages,  been  obliterated  for 
other  matter,  which,  in  its  turn,  was  supplanted  by  the  Epistles  of  St.  Jei*onie. 
The  original  work  was  restored  to  the  world  by  the  skill  and  perseverance  of 
Professors  Goschen,  Bakker,  and  Hollweg,  of  Berlin,  who,  upon  Niebuhr's  re- 
port, went  to  Verona.  The  work  appeared  for  the  first  time  hi  1820.  It 
awakened  renewed  zeal,  bordering  on  enthusiasm,  in  Germany,  for  the  study  of 
the  civil  law.  It  led  to  dissertations  from  every  quarter,  and  M.  Boulet,  in  the 
prefitce  to  his  French  translation  of  Gaius's  Institutes,  says,  that  no  work  ever 
produced  a  more  remarkable  revolution  in  the  study  of  the  Roman  law.  Intti' 
tutet  de  OaiuMf  par  J.  B.  E.  Boulety  Pref.  Professor  Hugo  makes  great  use 
of  the  Institutes  of  Craius,  as  shedding  new  and  bright  light  on  mai^  branches 
of  the  civil  law.  See  HUtoire  de  Droit  RonuUtif  par  O,  Hugo,  sec.  329,  ei 
pa$Hm, 

Vol.   I.  77 
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:knd  the  European  world  has  ever  since  had  recourse  to  it 
tor  aucbohCT  and  direction  upon  public  law,  and  for  the 
e.\Tx>sLCioQ  ot'  the  principles  of  natural  justice.  The  most 
auih«*utic  and  interesting  information  concerning  the 
\.vuipikition  of  the  Pandects,  is  to  be  found  in  the  ordi- 
iiaiict^s  of  Justinian,  prefixed,  by  way  of  |Nrefaces,  to  the 
work  itself. 

In  the  first  ordinance  addressed  by  Justinian  to  his 
quaestor  Tribonian,  he  directs  him  and  his  associates  to 
read  and  correct  the  books  which  had  been  written  by 
authority  upon  the  Roman  law,  and  to  extract  from  them 
a  body  of  jurisprudence  in  which  there  should  be  no  two 
laws  contradictory  or  alike,  and  that  the  collection  should 
be  a  substitute  for  all  former  works ;  that  the  compila^ 
tion  should  be  made  in  fifty  books,  and  digested  upon 
the  plan  gf  the  perpetual  edict,  and  contain  all  that  is 
wortli  having  in  the  Roman  law  for  the  preceding 
••540  1 400  years,  so  that  it  might  *thcrcafter  be  regarded 
as  tlic  temple  and  sanctuary  of  justice.  He 
directed,  that  the  selection  be  made  from  the  civilians, 
and  the  laws  then  in  force,  with  such  discretion  and 
sagacity  as  to  produce  in  the  result  a  perfect  and  im- 
mortal work.  And,  in  the  anticipation  of  the  result,  he 
declared,  that  no  commentaries  were  to  be  made  upon 
the  digest,  as  it  had  been  found  that  the  contradictions 
of  expositors  had  disturbed  the  whole  body  of  the  ancient 
law. 

In  about  three  years  alter  the  publication  of  this  first 
ordinance,  Justinian  issued  another  upon  the  completion 
of  the  work.  In  the  latter  ordinance,  addressed  to  the 
senate  and  people,  he  declared  that  he  had  reduced  the 
jurisprudence  of  the  empire  within  reasonable  limits,  iind 
within  the  power  of  all  persons  to  possess  at  a  moderate 
price,  and  without  the  necessity  of  expending  a  fortune 
in  acquiring  useless  volumes  of  laws.  He  stated,  that  in 
the  compilation  of  the  Pandects,  Tribonian  and  his  asscn 
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elates  had  drawn  from  authors  of  sticb  antiquity  that  their 
names  were  unknown  to  the  learned  of  that  age.  If  de- 
fects should  be  discovered,  recourse  must  be  had  to  the 
emperor;  and  he  pointedly  prohibited  all  persons  to  have 
any  further  recourse  to  the  ancient  laws,  or  to  institute 
any  comparison  between  them  and  the  new  compilation. 
And  to  prevent  the  system  from  being  disfigured  and 
disordered  by  the  glosses  of  interpreters,  he  declared, 
that  no  citations  were  to  be  made  from  any  other  books 
than  the  Institutes,  the  Pandects^  and  the  Code ;  and 
that  no  commentaries  were  to  be  made  upon  them,  upon 
pain  of  being  subjected  to  the  charge  of  the  crimen  falsi, 
and  to  have  the  commentaries  destroyed. 

The  Pandects  are  supposed  to  have  been  compiled 
with  too  much  haste,  and  they  were  very  defective  in 
precision  and  methodical  arrangement.  The  emperor 
allowed  ten  years,  and  Tribonian  and  his  sixteen  col- 
leagues finished  the  work  in  three  years.  It  is  said  that 
the  Pandects  were  composed  of  the  writings  of  forty  civi- 
lians, the  principal  pEirt  of  whom  lived  under  the  latter 
Caesars ;  and  the  doctrines  only,  and  not  the  names 
of  the  more  ancient  sages,  were  •preserved.'  If  •541 
the  work  had  been  executed  with  the  care  and  lei- 
sure that  Justinian  intended,  it  would  have  been  an  in- 
comparable monument  of  human  wisdom.  There  are, 
as  it  is,  a  great  many  contradictory  doctrines  and  opi- 
nions in  the  compilation  on  the  same  sabject,  and  too 
much  of  that  very  uncertainty  which  Justinian  was  so 
solicitous  to  avoid.     But  with  all  its  errors  and  imperfeo- 


■  TnfcMor  Hu,^  concludce  thBI  ihe  compilim  of  ihe  Pondecu  htd  never  leen 
ihe  original  writini;^  of  Muciu»  Suevola,  though  they  arc  referred  w  as  if  ibey 
hod  really  hem  n-ad  and  ccmaulied,  Hiil.  it  Druit  Rom.  »eo,  350.  He  i« 
further  of  upiniDn  that  the  merit  of  the  order  which  in  lo  vi&ible  in  ihe  rivil  Inw, 
is  U>  be  anributcfl  lu  Serviui  Sulptciua,  the  friend  af  Cicero.  Piid.  ace,  333. 
In  the  priface  to  Pothier't  Pandieli,  the  number  of  juriwonsults,  wh«e  wri- 
dngA  were  employed  in  ibe  compilation  of  the  PandectA,  or  vhote  opinwtu  art 
Ihtrein  riferred  In,  amonnU  to  93,  and  (ketche*  of  ifaeiT  Ihni  ore  gnen^ 
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tionSy  the  Pandects  are  the  greatest  repository  of  sound 
legal  principles,  applied  to  the  private  rights  and  business 
of  mankind,  that  has  ever  appeared  in  any  age  or  nation. 
Justinian  has  given  it  the  venerable  appellation  of  the 
temple  of  human  justice.  The  excellent  doctrines,  and 
the  enUghtened  equity  which  pervade  the  work,  were 
derived  from  the  ancient  sages,  who  were  generally  men 
of  distinguished  patriotism,  and  sustained  the  most  un- 
blemished character,  and  had  frequently  been  advanced 
to  the  highest  offices  in  the  administration  of  the  govern- 
ment. The  names  of  Gains,  Scaevola,  Papinian,  Ulpian, 
Paulus,  and  Modesdnus,  may  be  selected  from  a  multi- 
tude of  civilians,  as  models  of  exalted  virtue,  and  of  the 
most  cultivated  reason  and  philosophy,  drawn  from  the 
precepts  and  examples  of  freer  and  better  ages.  It  is 
owing  to  their  writings  that  the  civil  law,  for  the  purity 
and  vigour  of  its  style,  almost  rivals  the  productions  of 

the  Augustan  age,* 
NoTeb.  •^^S       *(4.)  The  novels  of  Justinian  are  a  collection  of 

new  imperial  statutes,  which  constitute  a  part  of 
the  body  of  the  civil  law.  Those  ordinances  were  passed 
subsequent  to  the  date  of  the  code,  and  had  been  required 
in  the  course  of  a  long  reign,  and  by  the  exigencies  of 
succeeding  times.  They  were  made  to  supply  the  omis- 
sions and  correct  the  errors  of  the  preceding  publications ; 
and  they  are  said  by  competent  judges  to  show  the  de- 
clining taste  of  the  age,  and  to  want  much  of  that  brevity, 
dignity,  perspicuity,  and  elegance,  which  distinguished 
the  juridical  compositions  of  the  ancients.  Some  of  these 
novels  are  of  great  utility,  and  particularly  the  118th 
novel,  which  is  the  groundwork  of  the  English  and  Ame- 


•  According  to  Hommel,  a  writer  cited  by  Professor  Hugo,  of  the  1800 
of  which  the  Pandects  are  composed,  600  were  taken  from  the  writings  of  Ulpiao, 
300  from  Paulus,  100  from  Papinian,  90  from  Juhan,  78  from  Scaevola,  72  from 
Pomponius,  70  from  Gains,  41  from  Modestinus  ood  so  on  to  other  civiMaoi  of 
less  note  in  diminished  proportions. 
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rican  statutes  of  distribution  of  intestates*  effects.'  The 
Institutes,  Code,  and  Pandects  were  afterwards  transla- 
ted into  Greek,  and  the  novels  were  generally  composed 
in  that  language,  which  had  become  the  vernacular 
tongue  of  the  eastern  empire ;  and  as  evidence  of  the  uni- 
versality of  that  tongue,  Justinian  declared,  that  one  of 
his  constitutions  was  composed  in  the  Greek  language,  for 
the  benefit  of  all  nations.** 

When  the  body  of  the  civil  law,  as  contained  in  the  Lo«ortht 
Institutes,  the  Pandects,  and  the  Code,  was  ratified  and  *' 
confirmed  by    Justinian,    it    became    exclusively   the 
law  of  the  land  ;  and  the  various  texts  from  which  the 
compilation  was  made,  fell  speedily  into  oblivion  ;  and 
all  of  them,  except  the  Theodosian  code,  and  frag- 
ments of  the  other  parts,  disappeared  *in  the  wreck  *543 
of  the  empire.®     The  great  work  itself  was  in  dan- 
ger of  being  involved  in  the  general  destruction  which 
attended  the  irruption  of  the  northern  barbarians  into  the 
southern  provinces  of  Europe.     The  civil  law  maintained 
its  ground  a  long  time  at  Ravenna  and  in  the  Illyrian 
borders  ;  but  all  Italy  passed  at  length  under  the  laws, 


•  Sir  William  Blacktione,  Com.  vol.  ii.  p.  516,  does  not  seem  wining  ta 
admit  that  the  statute  of  distributions  was  taken  from  the  civil  law :  but  when 
Lord  Holt  and  Sir  Joseph  Jekyll  declare,  (IP.  Wms.  27.  Pree.  in  Chan* 
503,)  that  the  statute  was  penned  by  a  civilian,  and  is  to  be  governed  and  con- 
strued by  the  rules  of  the  civil  law ;  and  when  we  compare  the  provisions  in  the 
English  statute  with  the  Roman  novel,  the  conclusion  seems  to  be  very  fair  and 
very  strong,  that  the  one  was  borrowed  essentially  from  the  other. 

•»  Inst.  3.  8.  3. 

*  Pothier,  in  his  preface  to  his  Pandectm  Ju$iinianeat  has  given  a  rapid  view 
of  the  progress  of  the  Roman  jurisprudence  from  the  Jut  Civile  PapyrianuiUf 
xmder  Tarquinius  Priscos,  to  the  time  of  Justinian,  and  an  interesting  sketch  of 
the  series  of  Roman  lawyers  from  the  earliest  notice  of  them,  iar  beyond  the  ago 
of  Cicero,  down  to  the  compilation  of  the  Pandects.  And  notwithstanding  the 
cflfbrts  of  Justinian  to  supersede  and  destroy  the  admirable  materials  of  the  civil 
hKW,  from  which  he  was  enabled  to  erect  the  splendid  and  ever-during  monument 
of  his  reign,  yet,  from  the  remains  of  the  works  of  the  civihans  there  1ms  been 
compiled  the  Jtu  Civile  ante-JusHruanewnt  which  is  a  collection  oi  great  inter' 
est  and  currency  on  the  continent  of  Europe.  It  has  now  received  an  addition 
of  the  utmost  vahie  in  the  newly'^iscovered  hufUtutiont  of  Qmu9. 


ai  wan  Bi under  theyofcxif  ftsliliiiiiMi  liffiiiiii 
atque  Jerimai  mmmmfm  Lmgtimitrmf  U(gm  meetjfk.* 
Tberawu  bat  ooe  cireumuppoa  dt  cpold  g^  ai^ 
thing  ]ike  oompmnfion  to  lh&  iAtiiklaBtt-  of-fiorajM  fiv 
die  abamce  or  ifleDoe  of  tbe  cinl  Isw^  dnriag  &o  vklBDoe 
■nd  ooafitskMi  of  tbe  feodal  aget  t  and  Att'dnntniitaiictt 
'  was  ibe  tedeemiog  ipirit  of  txiH  anid  poKtieal  liber^t 
which  pervaded  the  Godiio  iaHimiiflw,  and.  tempered 
die  fierceoessof  inilitary  go«eniinentt»'fayA&bo)d  aot- 
lines  and  roD^  dutobei  o(|MipBlar  tepceaeatBtinB.^ 
•M4  Jb  was  an  indelible  and  fadtblst  OB  •ibe'dsiacte 
of  the  civil  law,  aa  digeated'  nder  Joatiuian^  ikat 
it  expressly  avowed  and  incaleated  die  dactrii»'of-die 
abflolate  power  of  die  onperart  and  that  an  tfaan^jfat  sod 
power  of  the  Roman  people  was  ttaaafarred  te  iam." 
This  had  not  till  then  been  die  laagnage  of  the  Roman 
lawa ;  and  Gravina,  with  much  iDdignation,  charges  the 
introduction  of  the  lex  regia  to  the  fraud  and  servility  of 
Tribonian.''    Be  that  as  it  may,  the  claim  of  despotism 


■  Oraeina,  dt  Ortti  el  Prog.  Jut.  Cit.  mac.  1 
wfu  trtuuferrofl  La  Raverma,  where  it  existnl  ev» 
then  removed  to  Bologna. 

*  The  Geiman  oatiaDi  were  uweiatiou  of  freemen  prior  lo  ibeir  bTmum  of 
ifaa  Roman  empire,  and  th^r  p^w^nffn^frtf  were  nuaed,  or  limiled  and  nldctive 
DonarcUps,  which  continued  to  eiiU  for  a  tima,  enm  after  ibej  had  ettablisMd 
ihemKlvca  by  conqucit  in  ibe  Roman  province!.  All  ihc  Golhic  goTenimeota  in 
Europe,  wbotfaor  in  Germanyf  Denmaik,  Francff  Spain,  or  England,  wen*  origi- 
■ally  under  ihe  control  or  popular  auemblie*  or  naQonal  CDUndli  of  the  arialo- 
cnlic  claM,  which  gave  their  oiienl  to  lawa,  and  were  ifae  haaei  of  all  lawful 
atnliDrilj. 

'  Intt.  I.  3.  6.  Privui  Praf.  ad  Dig.  lec.  7.  Pnr/.  itn%d.  ad  Dig.  aoc. 
18.  21.    Dig.  1.  i.  ].     C9dt  1.  14.  12.    Dig.  32.  1.  33. 

'  Dt  Ronano  Jnptrio,  tec.  S3,  24.  Mr.  Gibbon,  ia  hu  Hiiloi;,  vol.  viii. 
17,  IS,  loemi  lo  think  that  the  lex  Ttgia  wh  created  by  the  bncj  of  Ulpiut,  or 
moro  probably,  of  Tribonian  himtetT.  The  Ux  rtgia,  u  mentioned  in  the  Pan- 
dects, 1-  1.  dc  4.  it  tonttittiiumtintt  princijmm,  lib.  1.  and  in  the  Inaiitiitea, 
1.  2.  6.  declare!  i — fuod  principi  ptaevii  iegit  kabet  mgorem ;  nhjiott  cum 
Ugi  regia  qua  de  inperio  cjtu  lata  eit,  popiJiu  ei,  tt  in  eiwi,  ornne  tutim  iwi- 
perimn  tt  pBtctlaltm  confcTaC.  Selden,  in  hi*  dioertaliaD  uumed  to  FlelM, 
ell.  3.  tec.  2,  3,  4,  diicuuei  the  chaiBCCet  of  the  Iix  rtgia,  and  he  uyi  it  ia 
«Tiilenl  that  it  stripped  the  people  of  all  legiibdre  pcmr,  and  he  plH:«a  t^ 
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became  afterwards  a  constitutional  principle  of  imperial 
legislation.  It  has  been  made  a  question,  whether  the  Re?i?«i4»fic 
Pandects  were  for  many  ages  so  entirely  lost  to  the 
western  parts  of  Europe  as  has  been  generally  supposed.' 
It  is  certain,  however,  that  about  the  time  of  the 
assumed  discovery  or  exhibition  of  a  ^complete  *545 
copy  of  them  at  Amalphi,  in  Italy,  near  the  mid- 
dle of  the  twelfth  century,  the  study  of  the  civil  law  re- 
vived throughout  Italy  and  western  Europe  with  surpris- 
ing ardour  and  rapidity.  The  impression  which  the  sci- 
ence of  law,  in  so  perfect  a  state  of  cultivation,  made 
upon  the  progress  of  society,  and  the  usages  of  the  feu- 
dal jurisprudence,  was  sudden  and  immense.^  In  defi- 
ance of  the  command  of  Justinian  to  abstain  from  all 
notes  or  comments  upon  his  laws,  the  civil  law,  on  its 
revival,  was  not  only  publicly  taught  in  most  of  the  uni- 
versities of  Europe,  but  it  was  overloaded  with  the  com- 
mentaries of  civilians.  From  among  the  number  of  dis- 
tinguished names,  I  would  respectfully  select  Vinnius  on 
the  Institutes,  Voet  on  the  Pandects,  and  Perezius  on  the 
Code,  together  with  the  treatises  on  the  civil  law  which 
abound  in  the  works  of  Bynkershoeck,  Heineccius,  and 
Pothier,  as  affording  a  mass  of  instruction  and  criticism. 


origin  of  it  back  to  the  time  of  Augustus  CaMtar,  when  the  Roman  people  trans' 
ferred  all  their  power  and  authority  to  him.  In  the  Institutes  of  Gaius,  recently 
discovered,  it  is  affirmed  that  the  lex  regia  was  not  an  interpolation  by  Trebonian^ 
but  was  a  law  actually  passed,  nee  unquam  dubUatum  ettf  quin  id  (conttitutio 
principis)  legXM  vicem  obtineatf  cum  ipse  imperaior  per  legem  imperium 
aceipiat.  Qai.  IntlU,  Com,  lib.  1.  sec.  5.  But  Hugo,  in  his  HUt.  du  Droit 
Rom,  sec.  277.  considers  the  question  on  the  origin  of  this  law  as  still  wrapped 
in  impenetrable  darkness. 

*■  The  university  of  Bologna  had  its  professors  of  the  civil  law,  and  the  Pan* 
dects  were  tlic  subject  oi  legal  studies  there  and  ebewhere  prior  to  the  era  of 
the  discovery  of  a  perfect  copy  of  them  at  Amalphi,  about  the  year  1135. 

*»  Esprit  det  LoiXy  liv.  28.  ch.  42.  The  original  copy  of  the  Pandects,  sup- 
posed to  have  been  found  at  Amalphi,  has  always  been  held  in  profound  venera- 
tion. It  was  carried  to  Pisa,  and  from  thence  removed  to  Florence,  and  vigilandy 
guarded.  This  celebrated  manuscript  reposes  at  this  day  in  the  LorenzcKMedi- 
fXBXi  Library. 
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most  \9ortby  of  the  attention  and  diligent  examination  of 
the  student.* 
luception  in  The  civil  law  had  followed  the  progress  of  the  Roman 
^''"^  power  into  ancient  Britain,  and  it  was  administered  there 
by  such  an  illustrious  pretorian  prefect  as  Papinian ;  and 
Selden  thinks  he  was  also  assisted  by  Paulus  and  Ulpian^ 
After  the  Roman  jurisprudence  had  been  expelled  by  the 
arms  of  the  northern  barbarians,  and  supplanted  by  the 
crude  institutions  of  the  Anglo-Saxons,  it  was  again  intro- 
duced into  the  island,  upon  the  recovery  of  the  Pandects, 
and  taught,  in  the  first  instance,  with  the  same  zeal  as 
on  the  continent. 

But  the  rivalship,  and  even  hostility,  which  soon  after- 
wards arose  between  the  civil  and  common  law;  be- 
tween the  two  universities,  and  the  law  schools  or  col- 
leges at  Westminster;  between  the  clergy  and 
♦546  laity, — ^tended  to  check  the  ♦progress  of  the  sys- 
tem in  England,  and  to  confine  its  influence  to  those 
courts  which  were  under  the  more  immediate  superin-  ' 


*  Since  the  beginning  of  the  present  century,  a  new  historical  schot^l  of  Ae 
civil  law  has  been  instituted  in  Germany,  which,  in  the  opinion  of  some  writerat, 
has  quite  cast  into  the  shade  the  illustrious  jurisconsults  of  the  18th  century. 
Among  the  most  eminent  of  this  new  school,  may  be  placed  the  name*  of  Hugo, 
Savigny,  Niebuhr,  Eichhom,  Hanbold,  &c.,  who  have  made  profomid  researchea 
into  the  antiquities  of  the  Roman  law,  as  well  prior  to  the  time  of  the  doccm\'ir» 
03  during  the  feudal  ages.  They  have  undoubtedly  enriched  the  science  with 
acute  and  searching  criticism,  and  enlarged  and  philosophical  vie^m,  whieh  shed 
light  upon  the  character,  wisdom,  and  spirit  of  the  more  ancient  institudons. 
But  I  cannot  but  \)o  of  opinion  (though  with  much  deference)  that  the  importaoco 
of  the  new  Germanic  school,  as  contradistinguished  from  that  of  the  old  pro- 
fessors, is  greatly  exaggerated ;  and  that  the  Institutes  and  Pandects  of  Justinian, 
with  the  commentaries  and  writings  of  Voet,  Vinnius,  Heineccius,  Potbier  and 
other  illustrious  civilians  of  the  old  school,  furnish  quite  as  much  matter  for 
reflection  and  useful  application  as  the  American  student  of  our  own  common 
law  can  well  attend  to,  and  at  the  same  time  become  a  thorough  master  of  lus 
profession.  It  is  said  that  Savigny  has  in  a  course  of  publication,  a  largt^  work 
on  the  Pandects  in  wliich  he  goes  over  the  wide  field  of  the  Roman  law.  Such 
a  work,  and  from  so  distinguished  a  scholar  and  jurist,  will  undoubtedly  be  id 
eminent  utility,  and  a  great  improvement  on  the  commentaries  of  the  old  civilians 
to  whom  I  have  alluded. 

*>  Selden's  Dutertatio  ctd  Fletam,  ch.  4.  sec.  3. 


■^*'  ^. 
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tendence  of  the  clergy.*  The  ecclesiastical  courts,  and 
the  court  of  chanceiy,  accordingly  adopted  the  canon 
and  Roman  law ;  and  the  court  of  admiralty,  which  was 
constituted  about  the  time  of  Edw.  I.,  also  supplied  the 
defects  of  the  laws  of  Oleron  from  the  civil  law,  which 
was  generally  applied  to  fill  up  the  chasms  that  appeared 
in  any  of  the  municipal  institutions  of  the  modern  Eun> 
pean  nations.**  A  naUonal  prejudice  was  early  formed 
against  the  civil  law,  and  it  was  too  much  cultivated  by 
English  lawyers.  Lord  Coke  mentions,  by  way  of  re- 
proach, that  William  De  la  Pole,  Duke  of  Suffolk,  in  the 
reign  of  Hen.  VI.,  endeavoured  to  bring  in  the  civil  law, 
which  gave  occasion  to  Sir  John  Fortescue  to  write  his 
work  in  praise  of  the  EngUsh  law;  etnd  the  same  charge 
was  made  one  of  the  articles  of  impeachment  against 
Cardinal  Woolsey.'  But  the  more  hberal  spirit  of  mcK 
dera  times  has  justly  appreciated  the  intrinsic  merit  of  the 
Homan  system.  Sir  Matthew  Hale,  according  to  the  ac- 
count of  Bishop  Bumet,''  frequently  said,  that  the  true 
grounds  and  reasons  of  law  were  so  well  deUvered  in 
the  digest,  that  a  man  could  never  well  understand  law 
as  a  science  without  first  resorting  to  the  Roman  law  for 
information,  and  he  lamented  that  it  was  bo  little  studied 
in  England.  And  in  Lane  v.  Cotton,*  that  strict  English 
lawyer,  Lord  Holt,  admitted,  that  the  laws  of  all  na- 
tions were  raised  out  of  the  ruins  of  the  civil  law,  and 
that  the  principles  of  the  English  law  were  borrowed  from 
that  system,  and  grounded  upon  the  same  reason. 

'The  value  of  the  civil  law  is  not  to  be  found  in  *547 1^ 
questions  which  relate  to  the  connexion  between 
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Lan.vDl.  i.  p.  81,83.  MUlar't  HiUoritat  VietB  of  tke  EitgUth  aotenauiU, 
h.  a.  ch.  7.  ux.  3. 
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the  govermenl  and  ihe  jxiople,  or  io  provisions  for  per- 
sonal BiruurJiy  in  criminal  cases.  In  every  ttiing  which 
concerns  civil  and  political  liberty,  it  cannot  be  compsrcd 
wiih  the  free  spirit  of  the  English  and  American  common 
)««'.  But  upon  subjects  rebiting  to  priviite  rights  and 
[>crsonal  contracts,  and  (he  duties  which  flow  from  them, 
there  is  no  system  of  law  in  which  principles  are  investi- 
gated with  more  good  sense,  or  declared  and  enforced 
with  more  accurate  and  impartial  justice.  I  prefer  the 
regulations  of  the  common  law  upon  the  subject  of  the 
paternal  and  ooujugal  relations,  but  there  are  many  sub- 
jects in  which  the  civil  law  greatly  excels.  The  rights 
and  datiw'  of  tptort  and  yardiana  in  iBgidaied  hy  ■wiea 
aoct  JQtt  prindplM.  The  ligfati  of  n^Moluts  and  Bsaftoo^ 
tuaijr  praperQr.  andt  tha  TarioiM  waji  Iqr  which  prupiaVf 
may  be  acquired,  enlarged,  transferred,  and  lost,  and  die 
incidents  and  accommodatioDS  which  &irly  belong  to 
property,  are  admirably  disciiBSSed  ia  the  Roman  law, 
and  the  most  re&ned  and  equitable  distinctions  are  es- 
tablished and  vindicated.  Trusts  are  settled  and  pur- 
sued through  all  their  numerous  modifications  and  corn- 
located  details,  in  the  most  rational  and  equitable  man- 
ner. So,  the  rights  and  duties  flowing  from  personal 
contracts,  express  and  implied,  and  under  the  infinite 
veuiety  of  shapes  which  they  assume  in  the  business  and 
commerce  of  life,  are  defined  and  illustrated  with  a  clear- 
ness and  brevity  without  example.  In  all  these  respects, 
and  in  many  others  which  the  limits  of  the  present  dis- 
cu8si<m  will  not  permit  me  to  examine,  the  civQ  law  sliows 
the  proofs  of  the  highest  cultivation  and  refinement ;  and 
no  one  who  peruses  it  can  well  avoid  the  conviction,  that 
.  it  has  been  the  fruitful  source  of  those  comprehensive 
views  and  solid  principles,  which  have  been  applied  to 
elevate  and  adorn  the  jurisprudence  of  modern  nations. 
The  Institutes  ought  to  be  read  in  course,  and  accq- 
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rately  studied  with  the  assistance  of  some  of  the 
best  commentaries  'with  which  they  are  accompa-  •548 
nied.  Some  of  the  titles  in  the  Pandects  have  also 
been  recommeaded  by  Heineccius  to  be  read  and  re- 
read by  the  indefatigable  student.  The  whole  body  of 
the  civil  law  will  excite  never-failing  curiosity,  and  re- 
ceive the  homage  of  scholars,  as  a  singular  monument  of 
wisdom.  It  fills  such  a  large  space  in  the  eye  of  human 
reason ;  it  regulates  so  many  interests  of  man  as  a  social 
and  civilized  being ;  it  embodies  so  much  thoilght,  reflec- 
tion, experience,  and  labour ;  it  leads  us  so  far  into  the  re 
cesses  of  antiquity,  and  it  has  stood  so  long  "  against  the 
waves  and  weathers  of  time,"  that  it  is  impossible,  while 
engaged  in  the  contemplation  of  the  system,  not  to  be  struck 
with  some  portion  of  the  awe  and  veneration  which  are 
felt  in  the  midst  of  the  solitiides  of  a  majestic  ruin. 
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Abridgments  of  the  law,  507.  510. 
Adjudications,  force  of,  473.  490. 
Achniralty  decisions  on  national  law,  18. 
jurisdiction  in  prize  cases, 

353. 
criminal  jurisdiction,  360 

—365. 
limits  circumscribed,  365 

—378 
civil  jurisdiction,  377. 
its  practice,  380. 
New  proo&  admissible  on  appeal,  999. 
Agency,  in  trade  with  the  enemy,  77. 
Aliens,  sue  in  the  federal  courts,  343. 
Alien  enemy,  when  under  protection,  57. 

cannot  sue,  68. 
Alliance,  defensive,  50. 

its  effect  on  licenses,  69. 

with  France  in  1778,51. 

Allies,  not  to  trade  with  the  enemy,  69. 

included  in  treaties  of  peace, 

167. 
Ambassadors,  their  inviolability,  15^- 

38. 
grades  of  them,  39. 
when  suspended,  38. 
to  be  discreet  and  mo* 
derate,  40. 
their  attendants  and  ef- 
fects privileged,  39. 
the  state  not  bound  to 
receive  them,  40. 
their     sovereign,    when 
bound  by  their  acts,  ib. 
Ambassadors,  protection  to,  182. 
Amphyctionic  council,  5. 
Animut  manendij  76. 
Appellate  jurisdiction,  S.  C.  U.  S.  298, 

299.  316—321. 
its  limitations,  324—326. 


Appellate  jurisdiction,  how  enforced, 

316.  321.  442. 
Cir.  C.  U.  S.  302,  303. 
Appointment  to  U.  S.  offices,  287. 
Apportionment   of  representatives   in 

congress,  230. 
Aristotle  on  rights  of  war,  5. 
Arkansas  Territory,  384. 
Armed  neutrality,  126,  127« 
Arms  of  tho  sea,  26.  30. 
Articles  of  confederation,  210. 

theh-  imbecitity,  212. 
Assistance  to  other  nations,  24. 
Atkyns'  Reports,  494. 
Attorney-general  U.  S.  308. 
Attorneys  and  counsel,  306. 
Auxiliary  treaties,  12.  116. 
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his  writings,  505. 
Bacon's  abridgment  of  the  law,  510. 
Baltic  maritime  code,  126,  127. 
Bank  U.  S.  lawfully  created,  248^ 

not  taxable  by  the  states, 

425. 
state  bank  stock  of  nomresidentt 
not  taxable,  428. 
Barbaiy  states  lawful  powers,  188. 
Bays  and  arms  of  the  sea,  26.  30. 
claim  to  Delaware  bay,  29. 
Belligerent  powers,  their  rights,  89— 

113. 
Bills  of  credit,  407. 
Blackstone's  Commentaries,  512. 
Blockade,  must  exist  in  fiict,  144,  145. 
its  violation,  151. 
presence  of  adequate  force, 

145. 
when  raised,  146. 
eftwenoe  of  die  squadron,  145. 
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Kluckadcy  notice  of  it  requisitey  147. 

mailing  to  dude  it,  147.  150. 

c^reM  from  it,  146. 

breach  of  it,  when  cured,  151. 
Bracton,  499. 
Britton,  501. 
Brocket'  Abr.  508. 
Brown's  Rep.  494. 
Burlemaqui,  IT. 
Bynkershoeck,  17. 

trcatite  oo  marine  juris- 
dictioD,  28*. 


Captures,  maritime,  law  of,  69. 

English  dccisionfl  thereon,  70. 
rights  of,  vest  in  the  sove- 
reign, 100. 
abjudication  necessazy  to  title, 

102. 
made  after  treaty  of  peaoe, 

170—173. 
Cardinal  Woolsey,  490. 
Cartel  ships,  must  not  trade,  68. 
Cate  within  the  constitution,  325,  326, 

note. 
Catut  faderii,  whon  it  arises,  49. 

presumption  in  favour  of  it, 

49. 
feudal  doctrine  in  like  cases, 

50. 
no  assistance  when  hopeless, 

ib. 
in  the  treaty,  of  1778,  51. 
Ceded  places  U)  U.  S.  429. 
Ccssto  bonorurrij  422. 
Cessions  of  territnr}',  177. 
Chanc«*ry  Reports,  492 — 495. 
Cliitty,  on  claims  to  the  sea,  28. 
Christianity,  its  iiiAuence  on  the  law  of 

nations,  10. 
Chivalry,  its  influence,  11. 
Cicero,  his  opinions  on  the  law  of  na- 
tions, 6,  7. 
Circuit  courts,  U.  S.  301. 

their  general   jurisdic- 
tion, 302. 
their   admiralty    juris- 
diction, 360—364. 
of  district  of  Columbia, 

384. 
Citizens,  domiciled  in  a  foreign  country, 

73—80. 
not  to  cruise  without  commis- 
sion, 95. 
nor  against  their  native  coun- 
try, 191. 
nor  against  friendly  powers, 

99. 


Citizens  their  rights  of  defence,  94. 
Civil  law,  its  influence  on  the  law  of 

nations,  11. 
its  histoiy,  515. 
the  twelve  tables,  521. 
edieta  jtrmtorwrn,  528. 
TtMpoiua  prudentum,  530. 
its    state  in    the    Augustan 

age,  531. 
re$cripla  prineipis,  534. 
early  digests  of  it,  536. 
Justinian^s  code,  538. 

Institutes,  538. 
Pandects,  539. 
Novels,  542. 
its  destruction,  542. 

revival  in  modem  times, 

544. 

merits,  547. 

arbitrary  doctrine,   342. 

544. 

the  common  law  of  Louisi- 
ana, 473i. 
Clerics,  U.  S.  courts,  308. 
Codes  of  law,  their  instability,  468. 
Coke's  ReporU,  482. 

Institutes,  506. 
Colonial  trade  of  the  enemv,  81 — 85. 
Columbia,  district  of,  25C.  349.  384. 
Commerce,  general  right  of,  32. 

claim  of  l^ortugal,  33. 
of  Russia,  33. 
treaties  of,  33. 
with  the  enemy,  66. 
regulated  by  congress,  431 

—438. 
extent  of  the  power,  269, 

note. 
Commercia  belli,  105.  159.  169. 
Commission  to  cruise  and  capture,  re- 
quisite, except  for  sell^ic- 
fence,  1)5,  96. 
unlawful  against  a  friendly 
power,  100. 
Common  law,  the  growth  of  time,  47 1, 

472. 

adopted   in    the    several 

states,  472,  473. 

powers    of    the     federal 

courts,  in  civil  cases, 

341—343. 

none  in  criminal   cases, 

331. 
none  in  criminal   cuses, 
except     on    impeach- 
ments, 343. 
its  value  and  origin,  342, 
343.  473. 
Comyn's  Digest,  510. 
Concealment  of  papers  by  a  neutnd 

vessel,  157. 
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Concurrent  legislation  of  the  states,  387. 

judicial  power,  395. 
Confederation,  articles  of,  210. 

its  imbecility,  212. 
Confiscation  of  enemy's  property,  56 — 

60. 
of  debts,  62 — 65. 
condemned  by  jiuists,  62 

—64. 
lawful  in  U.  S.,  64, 
unlawful  in  England,  64. 
of  contraband  articles,  142. 
extended  to  the  neutral 
ships,  143. 
for   breach    of   blockade, 

151. 
for    carrying    despatches, 

152. 
Congress  of  U.  S.,  its  organization,  222 

—236. 
privileges,  235. 
general  powers,  236. 
mode    of   doing  business, 

237. 
power   to  create  a  bank, 

248. 
domain  as  to  Indian  lands, 

257. 
power  over  the  miUtia,  262. 
power  as  to  internal  im- 
provements, 267. 
power  jover  territorial  dis- 
tricts, 383. 
power  over  ceded  places, 

429. 

of  1754,  203. 

of  1765,  203. 

of  1774,  206. 

Conquered  countries,  as   to  property, 

177,  178. 
Constitutionality  of  laws,  448. 
Constitutional  power,  its  test,  313. 
Consuls,  their  privileges  and  duties,  41 

—45 
no  judicial  authority,  42. 
no  privileges  of  ptJ>lic  minis- 
ters, 44. 
U.  S.,  law  concerning  them, 

42. 
amenable  to  the  laws,  43 — 

44. 
may  bo  concerned   in   trade, 

44. 
no  consular  protection  as  mer- 
clianU,  44.  78. 
entitled  to  a  safe  conduct,  44. 
privileges  in  Mahometan  coun- 
tries, 45. 
Contempts  punishable  by  congress,  236. 
by  the  courts  of  justice, 

300. 


Contraband  of  war,  135—143. 

proviiiions,  136.  189,  140. 
articles  of  native  growth, 

139. 
raw  materials,  139. 
intent  affects  the  question, 

140. 

articles    of  military    use, 

140,  141. 

extent  of  the  penalty,  142, 

143. 
Contracts  protected  against  state  laws, 

413. 
and  against  revolutions  in 
states,  25. 
commercial,  with  an  ene- 
my, void,  67. 
public,  with    an    enemy, 
binding,  176. 
Contributions,  when  levied  by  the  ene- 
my, 92. 
Convention  of  1787,  218. 
Courts,  U.  S.,  no  conunon  law  jurisdic- 
tion in  criminal  cases,  331 — 341. 
jurisdiction  when  an  alien 
is  a  party,  343. 
between  citizens  of  diffe* 
rent  states,  344. 
none  as  to  citizens  of  terri- 
tories, 349. 
judicial   power  exclutive 
in  federal  courts,  396— 

404. 
Court,  Supreme,  its  general  powers, 

298—301. 
its    original    jurisdiction, 

314. 
its  appellate,  316.  324. 
its  power  over  writ  of 
mandamus,  322. 
its  jurisdiction,  when  a 
state  is  a  party,  323.  327. 
or  a   state  is   interested, 

350. 
its   power  to  enforce  its 
appellate  decrees,  316. 
321.  441. 
is  confined  to  matter  of  re- 
cord, 326. 
Courts,  U.   S.   Circuit,  their  general 

powers,  301 — 303. 
their  admiralty  jurisdic- 
tion in  criminal  cases, 
360—364. 
Diitriet,  their  general  pow- 
ers, 303 — 305. 
jiuisdiction  as  prize  courtn, 

356. 

cognizance  of  captures  on 

the  coast,  29. 

criminal  jurisdiction,  360. 
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DunagM  for  marine  tortu,  156.  359. 

364. 
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due  U.  S.  have  priority,  243. 
debtors  U.  S.  liable  to  dis- 
tress w-arrant,  248,  note. 
Decisions,  judicial,  force  of,  473. 
Declaration  of  war,  52 — 55. 
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Delictum,  86.  123.  152. 
Despatches  to  enemy,  152. 
Diebitsch,  Count,   his   moderation    in  • 
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Diplomatic    agents    to    the    Burbary 

States,  45. 
Direct  taxes,  254. 

District  of  Columbia,  256.  349.  384. 
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Doctor  and  Student,  by  St.  Germain, 

504. 
Documents  of  neutral  vessels,  157. 
Domain,  public,  166.  257. 
Domicil,  m  war,  7.^—81. 
commercial,  75. 
test  of  national  character,  74 — 

81. 
Dominion  over  one's  vessels  and  subjects 

at  sea,  26. 
Droits  of  the  admiralty,  96. 
Dyer's  Reports,  481. 
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Federalist f  its  character,  241. 
Feudal  rule,  as  to  assistance  in  war,  50. 
Feame's  Treatise,  514. 
Finch's  Treatise,  509. 
Fisheries,  jurisdiction  of,  439. 
Fitzhorbert*9  Abr.  508. 
Flo^  of  the  enemy,  sailing  undfir,  85. 
Fleta,  (Treatise)  501. 
Florida  Territory,  385. 
Foreigners,  tlieir  rights  and  dunes,  36. 
Foreign  property  protected  in  war,  56. 

58.65. 
commission  to  cruise,  99. 
sovereigns  may  sue  in  the  sup. 
court  U.  S.  297. 
public  vessels  not  subject  to  lo- 
cal jurisdiction,  156. 
Forms  of  process  in  the  federal  courts, 

394. 
Fortescuo's  Treatise,  501. 
Free  ships,  rules  as  to,  124 — 131. 
Freight,  when  due  to  captor  by  neutral, 

131. 
Fugitives  from  justice,  surrender  of,  36. 
law  (rf*  New-York  thereon,  37. 
treadM  on  the  subject,  ib. 
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Gilbert,  Lord  Ch.  B.,  Treatises  of,  511. 
Gkuivillc,  499. 
Grants,  construction  of,  460. 
Greeks,  their  notions  of  national  obli- 
gation, 4. 

OS  to  rights  of  captives,    4. 

as  to  notioDal  independence, 

their  advance  in  national  law, 

5. 
Grotius,  merit  of  his  work — De  Jure 

BeUi  et  Pads,  15. 
Mare  Liberum,  S7. 
influence  on  war,  90. 
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Hale,  Sir  Matthew,  his  Fleas  of  the 

Crown,  511. 
Hanulton,  Alexander,  against  confisca- 
ting debts,  63. 
Hardwicke,  Lord  Ch.,  494. 
Hawkins  on  Criminal  Law,  511. 
Heads  of  department,  their  amenability, 

288—384. 
High  Seas,  367. 

History  of  the  law  of  nations,  4 — 19. 
of  tho  American  Union,  201. 

—219. 
of  I.aw  and  Equity  Reports, 

480—495. 

of  treatises  on  law,  499 — 514. 

of  the  civil   law,  515 — 548. 

Hobart's  Reports,  483. 

Hobbo's  theoiy  of  the  state  of  man,  47. 

Hostages,  a  security  for  ransom  bills, 

106. 

Hostile  character  of  property,  73 — 81. 

by  holding  land  in   enemy's 

country,  74. 

having  a   commercial   house 

there,  74. 
residence  there,  76. 
engaging  in  enemy's  colonial 

trade,  81. 
sailing  under  enemy's  pass 
and  flag,  85. 
English  rule,  83. 
of  persons,  73 — 81.' 
embargo,  60. 
House  of  representatives,  228. 
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Im|)eacb]iie]it,  power  of,  288. 
Improvements,  internal,  267. 
Inca  of  Peru,  21. 
Independence,  declaration  of,  208. 
Indian  lands,  257. 

Infidels,  opinions  of  Grotius,  Coke,  and 
Bacon,  concerning,  11. 
Infra  Prtendia,  102. 
Injunction  not  allowed  as   to   foreign 

suits,  410.  412. 
Insolvent  laws,  how  fiur  valid,  422. 
Inspection  laws,  439. 
Instance  courts,  378. 
Intercourse  with  on  enemy  unlawful, 

67. 
Interference  with  other  powers,  23. 
Interpretation  of  statutes,    rules    for, 

460—465. 
of  treaties,  174. 
of  the  constitution,  243. 

313. 
Iowa  Territory,  385,  note. 


Judgments  in  othor  states,  360. 
Judges,  U.  S. — tenore  of  office,  292. 
support,  292. 
of  the  states,  term  of 
office,  295,  note. 
Judicial  independence,  291 — ^295. 
power  of  U.  S.  295. 
power    over    unconstitutional 
laws,  449—454. 
decisions,  reports  of,  473,  474. 
Jurisdiction   over  sea-coasts,  26 — 31. 
over  foreign  vessels  in  port, 
.   124— 156,  note, 
over  one's  own  vessels  and 
subject  at  sea,  26.  363. 
over  ambassadors  and  con- 
suls, 45. 
of  U.  S.  courts. 
Supreme  Court — original,  314. 
appellate,  316. 
hov  enforced,  316. 
321.  441. 
as  to  perMMia,  343 — 352. 
when  a  stato  is  a  party, 
323.  327. 
whan  a  fiyreign  sovereign 
sues,  297. 
none  at  common  lav  ^ 
criminal  cases,  331. 
common  law  influence  in 
civil  cases,  341. 
of  Circuit  Courts,  civil 
and  orimiiial,  301—303. 
360—364. 
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Jurisdiction,  vrhetk  limited  to  a  oeitain 

Bum,  302,  303. 
of    District  Co«rts,     303^ 

305. 

of  state  courts  over  federal 

officers  actiiig  witboat 

authority,  410. 

aohcurtent  bj  state  courts, 

395—404. 
in  rem,  378,  379. 
as  to  fisheries,  439. 
See  CowrU  V.  8. 
Jut  civile  Papirianum,  517. 
Jut  in  rem  oAd  jut  in  rt,  177. 
Jut  pottHminiif  108. 
Jut  pretoriumf  52d. 


Lands  of  U.  S.  West  pf  the  Mississippi, 

259. 
Law  of  nature,  2,  3. 
^w  of  nations. 

defined,  1. 

its  foundations,  2. 

Its  history,  4—20. 

its  ethical  precepts,  3. 

its  force  in  Christian  states, 

3,4. 

its  conditionin  ancient  Greece, 

4. 

in  Rome,  7. 
'     overturned  by  the  Gothic  na- 
tions, 8. 
causes  of  its  revival,  10 — 15. 
Its  condition   in   the    agp  of 

Grotius,  15. 
its  subsequent  improvement, 

18. 
knowledge  of  it  from  judicial 
decisions,  18.  69. 
ordinances         of 
states,  19. 
opinions    of   ju- 
rists, 19. 
new  principles  since  the  Bge 
of  Grotius,  71. 
Its  sanctions,  181,  182. 
its  application  to   assistance 
to  new  states,  24. 
its  application   to   dominion 
over  the  seas,  26 — 31. 
to  regulation  of  trade,  32. 
changes  in  government,  25. 
right  of  passage,  34. 
navigable  rivers,  35. 
surrender  of  fugitives,  36. 
ambassado?4, 38.  182. 
ponsuls,  41^5. 


Law  of  nations. 

declaration  of  war,  Sl-^-^S. 
confiscation  of  enemy's  pro- 
perty, 59— -61. 
con^scation  of  debts,  62 — 65. 
commerce  with   the    enenxj, 

66—69. 
enemy's  property,  73 — 81. 
sailing  under  enemy's  fla^,  85. 
rules  of  war,  89. 
mitigation  of  them,  90—^. 
privateering,  96. 
disposal  of  prizes,  101. 
ransom,  104. 
postliminy,  108. 
neutral  rights  and  duties,  1 15 

—133. 
'  contraband  of  war,  135. 

blockade,  143. 
right  of  search,  153. 
p^ces,  159. 
passports,  162.  182. 
treaties  of  peace,  165. 
X^WBf  unconstitutional,  void,  448—454. 
retrospective,  condemned,  455. 
Law  Reports,  their  necessity  and  value, 

473,  474.  496. 
old,  chtfractcr  of,  486. 
modem,  488. 
I4ettcr  of  credence,  40. 
Letters  of  marque  and  reprisal,  61. 
License  to  trade  with  the  enemy,  85— 

163. 
coming  fiT>m  the  encmv,  void, 

85. 
to  trade  with  the  enemy,  \-alid      , 
with  the  power  granting 

it,  163. 
limitation  of  time  and  place, 

164. 
not  to  be  granted  by  an  ally, 

69. 
necessary  to  bring  home  pro- 
perty, 61. 
Lieber,  Dr.  3. 
Lien  of  U.  S.,  245,  246.  248. 

as  to  judgments  in  the  federal 
courts,  248. 
Littleton's  Tenures,  503. 
Louisiana  common  law,  473. 


M 


Mala  prokibitOf  467. 
Afaia  in  se,  467. 

Mandamus,  by  sup.  court  U.  S.  300. 

321,  322. 
potfirom  state  to  federal  courtf  ^ 

410 
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Mandamus  bjr  the  drcnit  court  in  the 

district  of  Columbia,  322. 

not  to  review  judgments, 

322. 
Manning  on  the  law  of  nations,  4. 
Mare  cUHuunif  27. 
Mare  liberum,  27. 
Marine  torts,  156.  359.  364. 
Marque,  letters  of,  61. 
Marriage  contracts  subject  to  state  le- 
gislation, 417. 
Marshals,  U.  S.,  369. 
Martens'  Treatise,  17. 
Material  men,  379. 
Micliigan  Territory,  384,  385. 
Military  prizes,  357. 
Militia,  when  subject  to  congress,  262. 

when  national,  266. 
Ministers  resident,  known  in  ancient 

Greece,  5. 
distinction  of  form,  39. 
Monies,  power  of  appropriation  by  con- 
gress, 394. 
Monopoly  by  steam-boats,  illegal,  432 

--448. 
More,  Sir  Thomas,  491. 
Moscly*s  Reports,  493. 
Morris,  Robert,  his  great  services,  216. 
Municipal  law  defined/  447. 
Mutiny  at  sea,  363. 


N 


Nations,  law  of,  history,  1 — ^20. 
their  equality,  21. 
duties  in  peace,  32. 
duty  of  self-defence,  23.  48. 
assistance  to  new  states,  24. 
dominion  over  adjoining  seas, 

26—31. 
rights  of  commerce,  32. 
rights  of  passage,-  34. 
to  navigable  rivers,  35. 
their  rights  survive  revolutions, 

25. 
assistance  to  allies,  49,  50. 
rights  and  duties  as  neutrals, 

135—158. 
rights  as  belligerents,  47—64. 

90—113. 
National  character,  test  of,  76 — 80. 
Naturalization  laws,  423. 
Ne  exeat f  writ  of,  300. 
Neutrality,  rules  of,  declared  by  U.  S., 

122. 
enforced  by  acts  of  congress, 

122.  123*. 
great  value  of,  115. 


Neutrality,  armed,  126,  127. 
Neutrals,  title  of  captors  in  their  ports, 

109—121. 
their  rights  and  duties,  116^^ 

133; 

must  bo  impartial,  116. 

must  not  prepare  in  neutral 

territory  hostile  means,  123. 

duties  as  to  foreign  civil  wars, 

25- 
may  fulfil  prior  engagements, 

116. 
to  judge  of  the  cosum  fad&' 

ri$t  117. 
carriers  of  enemy's  propertv, 

117.  124. 
their  goods  in  enemy's  ves- 
sels safe,  1 17.  128.  132. 
their  territory  inviolable,  1 17. 
to  restore  captures  made 
within  it,  121. 
may  shut  their  ports  to  prizes, 

123. 
may  admit  belligerent  vessels, 

124. 

allowed  fteight  for  enemy's 

property,  125. 

Claims  by  the  Baltic  ncutralft, 

126—131. 

no  legal  claim  to  free  ships 

hee  goods,  129.  131. 

restrictions  on  neutral  trad^, 

135—158. 
rights  and  duties  as  to  block- 
ades, 143—152. 
not    to    carry   enemy's   des- 
{>atclies,  152. 
subject   to  right  of  search, 

153. 
character  tested  by  domicil, 

75. 
question  of  trade  with  ene- 
my's colonies,  81 — 85. 
prisoners  firee  in  a  neutral 

port,  109. 
New-England  colonies,  union  of,  202.* 
New-YOTk  statute  as  to  fugitives  from 

justice,  3T/ 
Notice  of  blockade  requisite,  147. 
Nottingham,  Lord  Ch.,  492.- 


o 


Offimces  Bgflfinst  the  law  of  nations,  181 

—191 
conmutted  on  the  high  seas, 
186, 187.  362,  363. 
Oregon, ,385. 
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Fnladnatr,  honnng  nf  it  ccmdemned,  ^. 
I'nnlon,  jkiwct  of,  283. 
Forliamcot   in    Engknd,   otniripotcnt, 

447. 
number  of  the  cominonB, 

234. 
Party  to  a  suit,  when  a  state  is,  323. 

350,  3ol. 
Pass  of  an  enemy,  85. 
I*afl8ag9  t»  trannt*  over  a  territory, 

34. 
Patssport,  162. 

by  whom  granted,  1C2. 
conntruetl  strictly,  162. 
ppvocnble,  163. 
violation  of  it  ponisbcd,  182. 
Peace,  treaties  of,  165. 

binding  force  of,  165,  166. 

174. 
with  governments  de  facto, 

167. 
their  effects,  168. 
when  they  take  effect,  169 

—174. 
Peere  WilliomH'  Rojwrt*,  493. 
I'rnul  ^Uitiiti's,  4()7. 
I'nkins'  TrtNiti-io,  r>()1. 
I*('tilory  siiit.««,  371. 

Piracy,  lionourablo  among  tlm  GixM^ks, 

4. 
dofinod,  183. 

inmishcd   by  nil    ri'ilion?*,   lo4. 

18(i. 
U.  S.,  law'A  nmccrning  if,  IJ).') 

—13a. 

plou  of  autrrfois  acquit^  18H, 

cunxl  by  a  lawful  coinniijisinn, 

1  '»<) 
I (>(>. 

cniir.inirby  citizcna  nf^Jiinst  thfir 

native  rountn-,  100.  18.",.  \\)\. 

captunr  no  dmiigc  of  |»n>jMTlv, 

103.  11}<1. 

Plowdeirs  Rrport.s,  481. 

Pot:«oiu*d  amis  unlawful,  90. 

Ports,  mrutnil,  1*21 — liil. 

Possessor}-  suitn,  371. 

Post  Roai'i^  2G8. 

Postlinuny,  liirlit  of,  108 — 11:2. 

inapplicable  to  moveables. 

103. 

proj>crty   in   n<Mitnil   i.lat«;s 

unaflcctod,  109. 

j><»r*ons  therein  alli.'cted  bv 

it.  109'. 

ojvmtes  i>n  captures  at  s<'fi, 

110. 

ou  n»al  property,  110. 


FoRliaiiiiy,  Enf^iih  aad  Americm,  nde 

of,  112. 
Pow«U*B  Woriu,  514. 
Prae^dents  in  courts,  fbroe  of,  475, 476. 

ia  chaneeiy,  feports,  493. 
Pre-emption,  right  o^  to  ladian  taadii, 

257. 
Prerogative  preference  in  pavment  of 

debu,243. 
Pretident  U.  S.,  971. 

unity  of  the  cxecixtiv«  power, 

271. 
qualifieationa,  273. 
mode  of  deetion,  5^3. 
term  of  office,  280. 
salary,  280. 
general  powers,  282. 
trecity  power,  2S4. 
power  of  pardon,  283. 
nomination  to  officen,  287. 
power  of  removal,  310. 
negative  on  laws,  239. 
impeachable,  288. 
Prestno's  Treatises,  514. 
Previous  Question,  239. 
Priority  of  debts  to  U.  S.,  243—247. 
rri:»onen),  cuuditicm   in  ancient   times, 

4.9. 
exchange  among  ilic  Greekii, 


5. 


in  nuKlem  times,  14. 
rrivatcor?,  9(1 — 09. 

gi\e  Hccurity,  97. 
owner*  liable  in  foHtio  for 
torts,  98,  99. 
Prizes,  effect  of  jk-occ  thereon.  111. 
bnui^'ht  infra  pr^jtitj/ia,  10*2. 
ve-it  in  the  aoverei/fii,  101. 
mililary,  3Ii7. 
may  be  canned  to  a  neutral  port, 

le.i. 

requin>  adjudiearion,  J  01.   10*2. 
Prize  Courts,  wben>  to  l>e  held,  103. 

juri*dicti«.m    over    prizes     in 
iKMjfral  |»ortj*,  103,  101. 
Prol»ul>le  rauwf  ot"  ?M*i/.nit\  15(k 
Proceetlinjjs  in  rem,  3.">9.  379. 
ProrcHs  in  ii-dend  courts*,  342,  and  note. 
Pn»}nbitioii,  writ  of,  300. 
Pn»lH.rrty  in  enemy's  country,  hCt. 

bnnight   hcune  after  war  <le- 

clannl,  HI. 
of  enemies,  wlien  i>r«>iecu»il. 

Go. 
in  neutral  ve^*el»,  124. 
liiible  to  capture,  Tli — 87. 
its  character  in  transitu,  86, 
on  land,  in  war,  92. 
contra  ba  ad ,  1 35 — 143. 
taken  by  pirates,  184. 
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Property  in  conquered  or  ceded  coun- 
tries, 178. 
Tro-isions,  when  contraband,  135.  139. 
rufTendorf,  17. 


R 


Ransom  of  captured  property,  104.  106. 

valid   by  law   of  nations,  f)8. 

104. 

unla^-ful  by  the  English  law, 

104. 

bill  is  a  safe  conduct,  105. 

how  enforced  in  France,  107. 

recapture  of  ransom  bill,  107. 
Recaptures,  112. 
Retno's  History  of  the  Law,  508. 
Removal,  power  of,  30f> — 311. 
Rejilcvin  of  goods  under  federal  pro- 
cess, 410. 
Reports  of  decisions,  480 — 4.05. 
Reprcsentatitm  in  congress,  228. 
Reprisal,  letters  of,  01. 
Rescue  of  neutral  ships,  157. 
Residence,  how  constituted,  76. 

effisct  of  it  in  the  enemy's 

country,  76—80. 

when  that  effect  ceases,  78. 
Resident  ministers,  39. 
Jtesponsa  Prudcnlumy  530. 
Retaliation  in  war,  93. 
Iletrospective  laws,  455. 
Revolt  and  mutiny  at  sea,  363,  note. 
Revolutions  do  not  aflect   rights    and 

obligations,  25. 
Right  of  passage,  34. 
Rivers,  naN-igable,  use  of,  35,  36. 
Roberts'  Tn>ati8e,  513. 
Rolle's  Abridgment,  509. 
Romans,  their  jR^iial  laws,  6. 

barbarous  laws  of  War,  6.  8. 
Roman  ri\il  law — see  Civil  Law. 
Rule  of  1756,  82—85. 
Rule  of  representation  in  congress,  230. 

on  local  law,  342. 
Rules  of  proceeding  in  congress,  237, 

238. 


s 


Safe  conducts,  162.  182. 
Sailing  under  enemy's  flag,  85. 
Salvage  on  recnptunr,  112. 
Sanders'  Treatise,  513. 
Saving  clause  in  a  statute,  462. 
Saunders*  Reports,  485. 
Sen,  juiisdiclion  over,  26 — 31. 
Sea-coast,  jurisdiction,  29,  30. 


Seamen's  wages,  how  rocoyercd,  379. 
Search,  right  of,  153 — 157. 
Senate,  U.  S.,  224. 

how  chosen,  225. 
Set-off  against  U.  S.,  297,  note. 
Shepherd's  Touchstone,  509. 
^5hip^^Tecked  property,  history  of,  13. 
Slave  trade,  191—200. 
Solicitor  of  the  Treasury,  308,  notok 
Spoliation  of  papers,  157,  158. 
Stare  decisis,  477. 
State,  defined,  189. 
States,  union  of,  201 — ^206. 

not  suable  by  individuals,  297. 
not   to  issue  bills  of  credit, 

407. 
or  pass  ex  post  facto  laws, 

408. 
or  control  federal  courts,  409. 
or  impair  contracts,  413. 
or  naturalize,  423. 
or  tax   national   institutions, 

425. 
or  govern  ceded  places,  429* 
or  interfere  vrith  commerce, 

431.  439. 
State  governments,  concurrent  legisla- 
tion, 387. 
judicial  power,  395. 
control  over  the  mail  carriers, 

411. 
State  courts,  not  controllable  by  injunc- 
tion, 412* 
invested  with  federal  power, 

400—405. 
Statham's  Abridgment,  507. 
Statutes,  when  they  take  effect,  454. 

should  bo    prospective,  457, 

458. 
rules  of  construction,  460— 

465. 
public  and  private,  459. 
temponiry,  465. 
saving  clauses  and  provisoes* 

462. 
in  pari  materia,  463. 
penal,  467. 
Steam-boat  monopoly,  history  of,  432 

—438. 
Sugden's  Treaties,  513. 
Supremo    Court,   U.   S.,  soo    Conrt» 

Surrender  of  fugitives,  36. 


Talbot,  Lord  Ch.,  493. 
Taxation,  rules  of,  254—257. 
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